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REPORTER’S NOTES. 


Coram Nobis—In Appendix A to volume 64 of these reports is the 
record of an application for a writ of error coram nobis made to 
SULLIVAN, C. J.. in chambers. In re William Rhea. There is an ex- 
tended note following the report of In re Rhea, much of which note 
is devoted to coram nobis. It may not be out of place here to call 
attention to the fact that for more than twelve years the writ of 
error coram nobis existed in the territory of Nebraska as a remedy 
in civil cases. It was first adopted as a provisional remedy of the 
Iowa Code, March 16, 1855. Nebraska Statutes (1855), vol. I., p. 108. 
This statute was repealed by Estabrook’s revision. See Revised 
Statutes, 1867 (in force Augu—t 1), p. 500. 

Does it exist as a remedy in criminal practice? Chief Justice 
SULLIVAN’s opinion hardly decides this question. He simply held that 
the power was not lodged in a single member of the court. The 
rest of his decision from the nature of the case is mere dicta. 
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Notr.—The insertion in the following list of a case from another 
state, would necessitate a change in the foregoing title; hence this 
note. An act of the legislature of Ohio, adopted in 1835, provided: 
“That if any person shall purposely, and of deliberate and premedi- 
tated malice, or in the perpetration,* or attempt to perpetrate any 
yape, arson, robbery or burglary, or by administering poison, or 
causing the same to be done, kill another; every such person shall 
he deemed guilty of murder, in the first degree,” ete. In 1857 the 
supreine court of the state construed that statute, holding the adverb 
“purposely,” as a modifier of the verb “kill,” to apply to every inter- 
vening clause; opinion by Bartley, C. J., Robbins v. State, 8 Ohio St., 
131,175. The effect was to make intent a necessary ingredient of mur- 
der in both degrees.t In 1873 the Ohio law became ours by adoption. 
Criminal Code, see. 3; amended in 1893. In 1897 our supreme court 
held that our legislature, in adopting the Ohio law, did not adopt 
the construction of her court, but that such decision stood—on a 
par with any decision of our own court—subject to revision; and 
they then and there overruled it; opinion by Post, C. J., Morgan v. 
State, 51 Nebr., 672,4 overruling§ Franklin v. Kelly, 2 Nebr., 79, 104, par. 


*A gross syntactical error; it has been corrected in Ohio and 
” Indiana. 

{It might be a question as to how many dicta are in Judge Bart- 
ley’s opinion. Most, of his reasoning appears to be logically essen- 
tial to the conclusion reached. The question involved was the same 
as in Bechtelheimer v. State, cited in a following note. 

In the statute as quoted by Chief Justice Bartley in Robbins v. 
State, supra, 8 Ohio State, p. 131, a comma foHows the word “pur- 
posely.” The learned chief justice, in commenting on the section 
quoted, probably alludes to this comima when he speaks—on page 
1%5—of the “authoritative punctuation of the statute.” The orig- 
inal act, approved March 7, 1835, had no such comma. The afore. 
said comma was inserted by Joseph Rockwell Swan in his compila: 
tion of 1841. ; 

tThe enactment of a law in terms similar to the provisions of the 
statute of a foreign country, does not involve the adoption of the 
construction which the courts of that country may have given the 
statute. Hemphill, C. J., Snoddy v. Cage, 5 Tex., 106; but see vigorous 
dissent by Wheeler, J. : 

§It is claimed by some that the rule in these cases is only modified 
by the opinion in Morgan ». State. 


(xvii) 


xviii CASES OVERRULED, ETC. 


3, syllabus in Hallenbeck v. Hahn, 2 Nebr., 377, O’Dea v. Washington 
County, 3 Nebr., 118, Bohanan v. State, 18 Nebr., 57, 73, 74, Parks v. 
State. 20 Nebr., 515, 518, Coffield v. State, 44 Nebr., 417, 423, and Forrester 
v. Kearney Nat. Bank, 49 Nebr., 655, 663," and it is a mistake to say, 
as has been said. that these decisions are modified by Nebraska 
Building & Loan Ass’n v. Marshall, 51 Nebr., 534, 538. Morgan v. State 
is upheld in Rhea v. State, 63 Nebr., 461, 467, opinion by Horcoms, J. 
On a motion for rehearing, SEDGwick, J., filed a memorandum dis- 
senting from the opinion of the majority of the court. This will be 
found in Appendix A to volume 64. “It is a settled rule that in the 
adoption of the statute of a sister state the state adopting it adopts 
the construction which the former has placed upcn it.” ALBERT, 
C., State v. McBride, 64 Nebr., 547, 549. In Goble v. Simeral, filed January 
21, 1903, Pounn, C., states the rule as follows: “If a statute adopied 
from another state had been construed by the courts of that state 
prior to its adoption here, the same construction should be given or- 
dinarily in this state in the absence of any indication of a contrary 
intention on the part of the legislature.”’{ The Ohio decisiont is 


*The principle of these cases is recognized, tacitly, by Norvat, 
C. J., in State v. Poynter, 59 Nebr., 417, 430. 

7 See, also, opinion of Barnzs, C., in Wenham v. State, 65 Nebr., 394, 
at page 403. 

fA statute substantially identical with the Ohio statute. cited 
above, was enacted in Indiana, 1843. The compiler of that year 
says, in a note, that the section was “taken substantially from the 
Ohio statute.” Revised Statutes, 1843. p. 960. This was fourteen 
years before the statute was construed by the Ohio court. The 
construction in Indiana, taken In the aggregate, differs widely from 
Ohio. “A purpose to kill is an essential ingredient in the crime 
of murder in the first degree, where the killing is effected by ad- 
ministering poison.” Bechtelheimer v. State, 54 Ind., 128, citing the 
Ohio decision with approval, at page 136. “Where, in the perpetra- 
tion of a robbery, the robber takes the life of his victim, he is guilty 
of murder in the first degree, though there may have been no intent 
to kill.” Moynihan v. State, 70 Ind., 126. ‘The former decision was in 
1876; the latter four years thereafter. Worden, C. J. in the former, 
J. in the latter, delivered the respective opinions. Judge Srpewick 
points out the inconsistency of these two decisions—64 Nebr., 885. 
It may not be out of place to state succinctly the various construc- 
tions of the statute. 

Ohio Construction—A purpose to kill the person named in the in- 
dictment as the deceased, is an essential of murder in any degree. 
Where the slayer is engaged in the perpetration of any rape, arson, 
robbery or burglary, the enormity and turpitude of the criminal 
act supplies the place of deliberate and premeditated malice; and 
where the killing is by administering poison, or causing the same 
to be done, the danger and atrocity of the means supply the place 
of the deliberate and premeditated malice; the purpose and the 
means, per se, include and import malice. 

Indiana Construction—A purpose to kill is an essential element 
of murder, except where the slayer is engaged in the perpetration 
[of], or attempt to perpetrate any rape, arson, robbery or burglary. 
In the exceptions the cardinal felony supplies the place both of pur- 


CASES OVERRULED, ETC. xlix 


mentioned with disapproval in a dictum by the Oregon supreme 
court; opinion by Kelly, C. J., State v. Brown, 7 Ore., 186, 197. 


pose to kill and of deliberate and premeditated malice; but a pur- 
pose to kill is essential to murder where poisoning is the means 
employed, because a contrary construction would be absurd. 

Oregon Construction ——“If any person shall purposely, and of delib- 
erate and premeditated malice, or in the commission [of] or 
attempt to commit any rape, arson, robbery, or burglary, kill an- 
other, such person shall be deemed guilty of murder in the first 
degree.” Annotated Laws, sec. 1714. It will be seen that Oregon 
omits the poisoning clause. For construction of statute, see State 
v, Brown, cited in head-note; it is the Indiana construction sub- 
stantially, and is affirmed in State v. Olds, 19 Ore., 397. “If any 
person shall purposely and maliciously, but without deliberation 
or premeditation, or in the commission [of] or attempt to commit 
any felony, other than rape, arson, robbery, or burglary, kill an- 
other, such person shall be deemed guilty of murder in the second 
degree.” Annotated Laws, sec. 1715. This latter section is given, 
because, as both sections were enacted simultaneously,—October 19, 
1864,—the rule of construction as to statutes in pari materia might 
aid in a correct understanding of the legislative intent. In Hill’s 
Annotated Laws, 1887, the comma appears after “purposely” in the 
former section, but not in the latter. The original enactment is 
not at hand. 

New Hampshire Construction—December 23, 1842, the following was 
enacted: ‘All murder committed by poison, starving, torture or 
other deliberate and premeditated killing, or committed in the 
perpetration or in the attempt at the perpetration of arson, rape, 
robbery or burglary, is murder of the first degree; and all murder 
not of the first degree is of the second degree.” Compiled Statutes, 
1848, p. 433. Prior to this enactment the statute attempted no 
definition of murder, simply describing it by name and providing 
the punishment. By the universal rule of statutory construction, 
this was common-law murder. The author of the New Hampshire 
statute evidently had the Ohio statute before him as he wrote; 
but he was more exact and explicit than the Ohio author in the 
wording. Later this state took a cue from Ohio and Indiana, and 
amended this statute to read as follows: “All murder committed by 
poison, starving, torture, or other deliberate and premeditated kill- 
ing, or committed [in perpetrating or attempting to perpetrate] 
arson, rape, robbery or burglary, is murder of the first degree; 
and all murder not of the first degree is of the second degree.” 
General Statutes, 1867. The amended portion is enclosed in brack- 
ets, but the amendment was unnecessary as the former statute was 
syntactical. In 1869 the supreme court of this state construed the 
latter statute as follows: “Murder committed in perpetrating a 
robbery is murder of the first degree, although not perpetrated 
with a deliberate design to kill.” Opinion by Smith, J., State v. Pike, 
49 N. H., 399. } 


1 CASES OVERRULED, ETC. 


I. EXPRESSLY PARTIALLY OVERRULED. 


Adams v. Nebraska City Nat. Bank, 4 Nebr., 370. 
Chattel mortgage. Title to property passes to mortgagee. 
Musser v. King, 40 Nebr., 892. 


Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp 
v. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771. 


Murray v. Loushman, 47 Nebr., 256. 


Strahle v. First Nat. Bank of Stanton, 47 Nebr., 
319. 


Title to property remains in mortgagor. 


Aultman v. Obermeyer, 6 Nebr., 260. 
Stevens v. Carson, 30 Nebr., 544, 551. 
Good faith of transaction between husband and wife. 
Barney v. State, 49 Nebr., 515. 
Palmer v. State, October 21, 1903. 


The former decision held the exercise of clemency by an appel- 
late court under section 509a, Criminal Code, was a usurpation 
of an executive function. The latter opinion holding the former 
unsound followed in Ford v. State, March 3, 1904. 


Bollman v. Lucas, 22 Nebr., 796. 
Sunday Creek Coal Co. v. Burnham, 52 Nebr., 364, 
Fraudulent conveyance. Guilty knowledge of purchaser. 


Brooks v. Dutcher, 22 Nebr., 644. 
City of Omaha v. Richards, 49 Nebr., 244. 
A general and a specific exception to instructions. 


Cheney v. Harding, 21 Nebr., 68. 
Rowe v. Griffiths, 57 Nebr., 488. 
Failure to file affidavit before service by publication. 


Courcamp v. Weber, 39 Nebr., 533. 
Dorsey v. Conrad, 49 Nebr., 443. 
Alteration of instruments. Presumption. 


Darst v. Levy, 40 Nebr., 593. 
McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. Rights of mortgagor. 


Fanton v. State, 50 Nebr., 351. See Barney v. State, supra. 


Gee Wo v. State, 36 Nebr., 241. 


O’Connor v. State, 46 Nebr., 157, 158. 
Negative averment in criminal information. 
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EXPRESSLY PARTIALLY OVERRULED—Continued. 
Geisle- v. Brown, 6 Nebr., 254. 
World Publishing Co. v. Mullen, 43 Nebr., 126. 
Language libelous per se. 


Grant v. Bartholomew, 57 Nebr., 673, 
County of Logan v. Carnahan, 66 Nebr., 685, 693. 


The former holding was that a county could maintain a fore- 
closure of a tax lien without the prior issuance of a certificate; 
this was overruled in effect in the latter opinion, and formally 
overruled on rehearing June 3, 1903. : 


Hoadley v. Stephens, 4 Nebr., 431. 


Omaha Real Estate & ‘Trust Co. v. Kragscow, 47 
Nebr., 592. 


Acknowledgment of a deed in another state before a commis- 
sioner for this state. 


Hollenbeck v. Tarkington, 14 Nebr., 430. 
(Phenix Ins. Co. v. Swantkowski, 31 Nebr., 245.) 
Sharp v. Brown, 34 Nebr., 406. 
Limitation of proceeding in error. 


Johnson v. First Nat. Bank of Plum Creek, 28 Nebr., 792. 
Dorsey v. Conrad, 49 Nebr., 443, 444. 
Alteration of negotiable instrument. 


Kittle v. De Lamater, 3 Nebr., 325. 
Smith v. Columbus State Bank, 9 Nebr., 31. 
Promissory note. Illegal consideration. Innocent purchaser. 


La Flume v. Jones, 5 Nebr., 256. 
Burkett v. Clark, 46 Nebr., 466, 468, 475. 
Judicial sale. Appraisement. Deposit. 


Lancaster County Bank v. Horn, 34 Nebr., 742. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


Lee v. Hastings, 13 Nebr., 508. 
Sureties on replevin bond are not liable in a case in which a 
return of the property can be had. 


Ulrich v. McConaughey, 63 Nebr., 10, 13. 


“We think, in the light of the opinion in that case [Nhelby v. 
McQuillan, 59 Nebr., 158], Lee v Hastings should not be followed.” 


Lewis v. Mills, 47 Nebr., 910. 
Barker v..Wheeler, 60 Nebr., 470. 473. 
Res judicata. Judgment upon officer’s bond. 


Lipseomb v. Lyon, 19 Nebr., 511. 
Stevens v. Carsor. °° Nebr., 544, 551. 
Good faith of transaction between husband and wife. 


4 


hii CASES OVERRULED, ETC. 


EXPRESSLY PARTIALLY OVERRULED—Continued. 
McCord v. Krause, 36 Nebr., 764. 
McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. 


Magneau v. City of Fremont, 30 Nebr., $43. 
State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 
See Templeton v. City of Tekamah, infra. 


Manly v. Downing, 15 Nebr.. 637. 
Green v. Sanford, 34 Nebr., 363. 
Limitation of foreclosure of mechanic’s lien. 


Marvin v. Weider, 31 Nebr., 774. 
Perry v. Baker, 61 Nebr., 841, 845. 
Law of the case as a rule in district court.* 


Moore v. Kepner, 7 Nebr., 291. 
Lininger v. Raymond, 9 Nebr., 40. 
Judgment against surety on replevin bond. 


O’Dea v. Washington County, 3 Nebr., 118. 
See note at the head of this digest of cases. 


Osborne v. Canfield, 33 Nebr., 330. 
Moline v. Curtis, 38 Nebr., 520, 534. . 
Bill of exceptions on review of attachment proceeding in county 
court. ; 


Pacific Express Co. v. Cornell, 59 Nebr., 364. 
Nebraska Telephone Co. v. Cornell, 59 Nebr., 737. 


Maximum rate law. 


Richards v. State, 22 Nebr., 145. 
Horbach v. City of Omaha, 49 Nebr., 851. 
Latter case reaffirmed in Mathews v. Mulford, 53 Nebr., 252, 253. 
Extension of time for filing bill of exceptions. : 


Richardson v. Campbell, 34 Nebr., 18]. 
Havemeyer v. Paul, 45 Nebr., 373, 374. 
Latter decision reaffirmed in Omaha Loan & Trust Co. v. Hanson, 
46 Nebr., 870, and in Connecticut Mutual Life Ins. Co. v. Westerhoff, 
58 Nebr., 379, 383. 
Contract rate of interest after maturity. 


Russel v. Rosenbaum, 24 Nebr., 769. 
_Aultman v. Martin, 49 Nebr., 103. 
Separate assignments of error in the giving of ‘nstructions. 


*The case of Perry v. Baker established a rule for the district court, 
which differs from the rule established by a long line of decisions 
for the supreme court. A moment’s reflection will suggest a good 
reason for the distinction. : 
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EXPRESSLY PARTIALLY OVERRULED—Continued. 
Schields v. Horbach, 40 Nebr., 103. 
State v. Scott, 53 Nebr., 571, 572. 


Amendment of bill of exceptions. Time to present for allow- 
ance. Notice. 


Search v. Miller, 9 Nebr., 26. 


In the trial of an action in replevin, the jury should be in- 
formed as to which party has possession of the property at 
the time of the trial. If a verdict is silent as to the right of prop- 
erty and the right of possession, and as to the value thereof. 
according to the finding, no judgment can be rendered for any 
amount whatever. 


Ulrich v. McConaughey, 63 Nebr., 10 


If the nature of a defendant’s interest is not in issue and his 
right of possession is equal in value to the ownership, the silence 
of the verdict as to these questions is not prejudicial error. 


State v. Green, 27 Nebr., 64. 
State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 
See Templeton v. City of Vekamah, infra. 


State v. Sioux City & P. R. Co., 7 Nebr., 357. 
Foree v. Stubbs, 4¢ Nebr., 271. 


Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 118. , 
Right to maintain action to quiet title defined.* 


Strader v. White, 2 Nebr., 348. 


Waggoner v. First Nat. Bank of Creighton, 43 
Nebr., 84, 94, 95. 


Liability for partnership debts. 


Stutzner v. Printz, 43 Nebr., 306. 
Herman v. Hayes, 58 Nebr., 54. 
Discharge of attachment after judgment. 


Templeton v. City of Tekamah, 32 Nebr., 542. 

«A provision of a municipal ordinance, which imposes a license- 
tax as a condition precedent to entering upon a certain occupa- 
tion, and which punishes an offender against the provision with 
fine and imprisonment is unconstitutional and void. 

State v. Boyd, 63 Nebr., 829. 
Rosenbloom v. State, 64 Nebr., 342. 

The provision of section 154 of the general revenue law author- 
izing fine and imprisonment as a means of enforcing a license- 
tax is constitutional and valid. Hoxcoms, J., dissents. 


*The latter case (Foree v. Stubbs) follows Holland v. Chatlen, 110 
U. §., 15. appealed from the federal circuit court for the district of 
Nebraska. , : 


Co 
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EXPRESSLY PARTIALLY OVERRULED—Concluded. 
Thomas v. Markmann, 43 Nebr.. 823. 
‘Barker v. Wheeler, 60 Nebr., 470, 471. 
Judgment of court having jurisdiction against an officer, does 
not conclude his bondsmen, but is only priima-facie evidence. 


Walker v. Turner, 27 Nebr., 103. 
City of Omaha v. Richards, 49 Nebr., 244, 245. 


Specific exceptions to instructions. 


Weaver v. Cressman, 21 Nebr., 675. 
Anheuser-Busch Brewing Ass’n v. Hier, 52 Nebr., 
424, 
Funds in hands of clerk of district court not subject to garnish- ~ 
ment. Action in equity. 


Westcott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317. 
Latter case reaffirmed in Murnell v. Mack, 46 Nebr., 740. 
Attachment. Levy. Jurisdiction. 


White v. State, 28 Nebr., 341. 
Coffield v. State, 44 Nebr., 417. 
Filing information without preliminary hearing. 


Whitman v. State, 42 Nebr., 841. 
Metz v. State, 46 Nebr., 547, 556, 
Burglary. Presumption. Possession of stolen property. 


Wilson v. Macklin, 7 Nebr., 50. 
Muller v. Plue, 45 Nebr., 701, 702. 
Writ of replevin against officer holding goods under execution 
issued on void judgment. 


Winslow v. State, 26 Nebr., 308, 312. 
Leisenberg v. State, 60 Nebr., 628, 629. 
Allegation of the particular hour of the night in an indictment 
for burglary. 


Woodruff v. White, 25 Nebr., 745. 
Stevens v. Carson, 30 Nebr., 544, 551. 
Good faith of transaction between husband and wife. 


II. PARTIALLY (NOT EXPRESSLY) OVERRULED. 


Bohanan v. State. 
See note at the head of this digest of cases. 


Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369, par. 3 of syllabus. 
James v. Higginbotham, 60 Nebr., 203. 
Latter case reaffirmed in Gandy v. Cummins, 64 Nebr., 312, and 
Achenbach v. Pollock, 64 Nebr., 436. 
Assignment in petition in error that court erred in overruling 
. motion for new trial. 
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PARTIALLY (NOT EXPRESSLY) OVERRULED—Continued. 
Coffield v. State. 
See note at the head of this digest of cases. 


Crowell v. Johnson, 2 Nebr., 146. 
Wescott v. Archer, 12 Nebr., 345. 
Attachment. Judgment. Colateral attack. 
Eiseman v. Gallagher, 24 Nebr., 79. 
Brewster v. Bank of Ainsworth, 43 Nebr., 79. 


[Eiseman v. Gallagher approved in a dictum in 
Frenzer v. Richards, 60 Nebr., 131, 134.] 


Usury. Deferse. Affirmative relief. Rule of equity. 


Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Franklin v. Kelley, 2 Nebr., 79. 
See note at the head of this digest of cases. 


Hallenbeck v. Hahn, 2 Nebr., 377. 
Johnson v. Hahn, 4 Nebr., 139. 


Enjoining the sale of real estate for taxes, where the owner 
has personalty out of which the taxes can be made. 


Hurley v. Estes. 6 Nebr., 386, par. 6 of syllabus. 7 


Hale v. Christy, 8 Nebr., 264, par. 2 of syllabus. 
MAXWELL, J., dissents. 


Mortgage. Statute of limitations. 


Kane v. Union P. R. Co., 5 Nebr., 105. 
Hurlburt v. Palmer, 39 Nebr., 158. 


Anheuser-Busch Brewing Ass’n v. Peterson, 41 
Nebr.. 897, 


; Herbert v. Wortendyke, 49 Nebr., 182, 185. 
Defective service. General appearance. Waiver of objection. 
Setting up want of personal jurisdiction in answer. 


Kountze v. Scott,,49 Nebr., 258. 
MeCord v. Bowen, 51 Nebr., 247, 251. 
Motion to dissolve attachment. Right of defendant who does 
not own pronverty. 


Kyger v. Ryley, 2 Nebr., 20. 
; Hale vy. Christy, 8 Nebr., 264, 
Limitation to foreclose mortgage. See Hurley v. Estes, supra. 


, Morehead v. Adams, 18 Nebr., 569. 
Scott v. Overall, 50 Nebr., 144. 
Construction of statute relative to settling bill of exceptions, 


Morgan v. State. 
See note at the head of this digest of cases. 
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PARTIALLY (NOT EXPRESSLY) OVERRULED—Coneluded. 
Morrissey v. Schindler, 18 Nebr., 672. , 
Herron v. Cole Bros., 25 Nebr., 692. 


The discrepancy in the two preceding cases pointed out and the 
latter held to overrule the former in Hanna uv. Emerson, 45 Nebr., 
708, 709. 


Right to bring action in county where one of the defendants 
resides. 


Parks v. State. 
See note at the head of this digest of cases. 


Parrish v. State, 18 Nebr., 405. 
Horton v. State. 63 Nebr., 34. 
The former case was reopened two years after affirmance. In 
the latter case the supreme court held that its jurisdiction closed 


with the term at which the judgment of affirmance was pro- 
nounced. 


People v. Hamilton County, 3 Nebr., 244. 
Long v. State, 17 Nebr., 60. 
Pleading in mandamus. 


Peters v. Dunnells, 5 Nebr., 460. 
Hale v. Christy, 8 Nebr., 264. 
See Kyger v. Ryley, supra. 


“III. MODIFIED. 
Boyer v. Clark, 3 Nebr., 161. 
Raymond Bros. v. Green, 12 Nebr., 215, 220. 
Set-off. Unliquidated damages. 


Fremont, E. & M. V. i. Co. v. Whalen, 11 Nebr., 585. 
Republican V. R. Co. v. Arnold. 13 Nebr... 485, 486, 
Testiinony of witness as to value of land. 


‘Hiatt v. Brooks, 17 Nebr., 33. 
City of Hastings v. Foxworthy. 45 Nebr., 676, 682. 
Law of the case. 


‘Jefferson County v. Saxon, 10 Nebr., 14. 


On appeal to this court transcript must be filed within statu- 
tory six months. and must contain testimony. 


Schuyler v. Hanna, 28 Nebr., 601. 


On appeal transcript must be filed within statutory six months, 
but need not contain testimony. 


Romberg vy. Ilughes, 18 Nebr., 579. 
Schrandt v. Young, 62 Nebr., 254, 263. 
Ulrich vy. McConaughey. 63 Nebr., 10, 15. 
Damages in replevin. 
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MODIFIED—Concluded. 
Searles v. Auerhoff, 28 Nebr., 668. 


Nothing appearing to the contrary, it will be presumed that 
judicial proceedings are conducted with reference to sun time. 


Towa Loan & Trust Co. v. Estate of Devall, 63 
Nebr., 826, 827. 


“That decision [Searles vu. Aucrhoff] was rendered in 1890, before 
standard time was generally adopted in this state, and may, 
therefore, be said to have had as its basis the experienced course , 
of human conduct. Since then, however, the former method of 
measuring time has fallen into disuse to such an extent that the 
reason for the presumption has almost, if not entirely, ceased to 
exist.” 


IV. OVERRULED IN TOTO. 
Allis v. Newman, 29 Nebr., 207. 
Stull v. Cass County, 51 Nebr., 760. 
Bill of exceptions. Mistake. Loss. Failure to file in time. 


Banghart v. Lamh, 34 Nebr., 535. 
Selby v. McQuillan, 45 Nebr., 512. 
Judgment against sureties on appeal bond. 


Rellinger v. White, 5 Nebr., 399. 
Graff v. Ackerman, 33 Nebr., 720. 
See Edgington v. Cook, infra. 


Bennet v. Fooks, 1 Nebr., 465. 
Galway v. Malchow, 7 Nebr., 285. 
Mansfield v. Gregory, 8 Nebr., 432. 
Harral v. Gray, 10 Nebr., 186. 
Mansfield v. Gregory, 11 Nebr., 297. 
Hubbart v. Walker, 19 Nebr., 94. 


Galicay v. Malchow reaffirmed in Sheasley v. Keens, 48 Nebr., 57, 59. 
Purchaser at sheriff’s sale. Prior lien of unrecorded mortgage. 


Bonns v. Carter, 20 Nebr., 566, 22 Nebr., 495. 
Jones v. Loree, 37 Nebr., 816. 


No presumption of fraud because the property transferred was 
all the vendor owned. 


Bressler v. Wayne County, 25 Nebr., 468. 
Wayne County v. Bressler, 32 Nebr., 818. 
Taxation of national bank stock. Deduction of debts. 


Burlington & M. R. R. Co. v. Shoemaker, 18 Nebr., 369. 
Chicago, B. & Q. R. Co. v. Cox, 51 Nebr., 479. 
Railroad company’s liability for damages where line ts not 
fe.iced. 
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OVERRULED IN TOTO—Continued. 


Cass County v. Chicago, B. & Q. R. Co., 25 Nebr., 348, 
Chicago, B. & Q. R. Co. v. Richardson County, 61 
Nebr., 519. 
Railroad bridge across navigable river assessable by state board. 


Cedar County v. Jenal, 14 Nebr., 254. 
State v. Hill, 47 Nebr., 456. 
Bush v, Johnson County, 48 Nebr., 1. 
In re State Treasurer's Settlement, 51 Nebr., 116. 
Bartley v. State, 53 Nebr., 310, 337. 
But see dictum in Thomssen v. Hall County, 63 Nebr., 777, 783. 


Payment by county treasurer to his successor without manual 
delivery of legal tender, viz., with deposits in a bank. 


City of Seward v. Klenk, 27 Nebr., 615. See Scott v. Waldeck, infra. 


’ City of ‘Tecumseh v. Phillips, 5 Nebr., 305. 
License money collected by towns and villages belongs to 


county. 
State v. McConnell, 8 Nebr., 28. 


City of Hastings v. Thorne, 8 Nebr., 160. 


License money collected by a city or village belongs to such 
municipality. 


Coy v. Jones, 30 Nebr., 798. 
Globe Publishing Co. v. State Bank of Nebraska, 
41 Nebr., 175, 176. 


Liability of stockholder in corporation. 


Neere v. Losey, 48 Nebr., 622. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


Edgington v. Cook, 32 Nebr., 551. 

. Graff v. Ackerman, 38 Nebr., 720. 

Taxation of Jand purchased from the government before issu- 
ance of patent, and while the government has a beneficial in- 
terest therein. 


° 


First Nat. Bank of Hastings v. McAllister, 33 Nebr., 646. 


Capital Nat. Bank of Lincoln v. American Ex- 
change Nat. Bank of Chicago, 51 Nebr., 707. 


Negotiable paper. Legal holiday. Presentment and protest. 
Common law not abrogated by statute. 


First Nat. Bank of South Bend v. Gandy, 11 Nebr., 431, 433. 
McIntosh v. Johnson, 51 Nebr., 33, 34. 
Public funds. Garnishment. 
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OVERRULED IN TOTO—Continued. 


Fisher, Ex parte, 6 Nebr., 309. 
* This court will not inquire into the constitutionality of the law, 
under which the defendant was committed, in a habeas-corpus 
proceeding. 
Sovereign v. State, 7 Nebr., 409. 
Ex parte Thomason, 16 Nebr., 238. 


The court did inquire into the constitutionality of the law under 
which the defendant was committed in a proceeding in habeas 
corpus. 

Strange and unaccountable as it may seem, there is no allusion 
to the Fisher Case in either Sovereign v. State or Ex parte Thomason. 


Horn v. Miller, 20 Nebr., 98. 
Bickel v. Dutcher, 35 Nebr., 761. 
Latter case reaffirmed in Continental Building & Loan Ass’n »v. 
Mills, 44 Nebr., 136, 142. 
Taking appeal. Limitation of time. 


Howell v. Roberts, 29 Nebr., 483. See Coy v. Jones, supra. 


Mathis v. Pitman, 32 Nebr., 191. 
Wallace v. Sheldon, 56 Nebr., 55, 59. 
Taxing of costs and attorneys’ fees against the estate, in a 
will contest. 


Merrill v. Wright, 41 Nebr., 351. 

Neither a levy nor assessment of taxes, will be presumed from 
the mere introduction in evidence of a treasurer’s tax receipt 
or certificate of sale. 

Darr vy. Wisner, 63 Nebr., 305. 

In the foreclosure of a tax lien, the certificate of sale is evi- 

dence, prima facie. 


Morgan v. State, 48 Nebr., 798. 
State v. Cornell, 50 Nebr., 526. 
Compensation of stenographer. 


Nebraska Telephone Co. v. Cornell, 58 Nebr., 823. 
Pacific Express Co. v. Cornell, 59 Nebr., 364. 
Consiruction of petition in injunction. 


Pounder v. Ashe, 36 Nebr., 564. ; 
Pounder v. Ashe, 44 Nebr., 672. 


Ecclesiastical law. 
Latter case followed in Bonacum v. Harrington, 65 Nebr., 831. 


Seott vy. Overall. 50 Nebr., 144. 
Williams v. Miles, 62 Nebr., 566. 


Construction of statute relative to settling bill of exceptions. 
The latter case reaffirms Morchead v. Adams.* 


* Morehead v. Adams, 18 Nebr., 569, will be found in the list of cases 
partially (not expressly) overruled. 
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OVERRULED IN TOTO—Concluded. 
Scott v. Waldeck, 11 Nebr., 525. 
* Jones v. Wolfe, 42 Nebr., 272. 
City Nat. Bank of Hastings v. Thoinas, 46 Nebr., 
861. 
State v. Ambrose, 47 Nebr., 235, 241. 
Use of quashed bill of exceptions. 


Shawang v. Love, 15 Nebr., 142. 
Hurlburt v. Palmer, 39 Nebr., 158, 159. 
Latter case reaffirmed in Jfayer v. Nelson, 54 Nebr., 434. 
Waiver of defects in process by appeal or error. 


Shellenberger v. Ransom, 41 Nebr., 631. 


Veeder v. MeKinlev-lLanning Loan Co., 61 Nebr., 
892, 912. 


Descent of real estate. 


State v. Weim, 8 Nebr., 63. ; 
Farmers & Merchants’ Ranking Co. v. City of 
: Red Cloud, 62 Nebr.. 442. 
Action to recover public money wnlawtully deposited. 


State v. Kennedy, 60 Nebr., 300. 
State v. Savage, 64 Nebr., 702. 
Res judicata. 


State v. Moores, 55 Nebr.. 450. ; 
Redell v. Moores, 63 Nebr., 219. 
Municipal self-government. 


Staite v. Seavey, 22 Nebr... 454. 
State v. Moores, 55 Nebr., 480. 
Municipal corporation. Local self-government. 


V. NEGATIVED BY CONSTITUTION OF 1875. 


Burlington & M. Bh. R. Co. v. Lancaster County, 4 Nebr., 293. 
Land road tax valid under constitution of 1867. 
McCann v. Merriam, 11 Nebr., 241. 
Land road tax invalid under constitution of 1875. 


Jones v. Nebraska City, 1 Nebr., 176. 

A special act of the legisiature, approved February 12, 1866, 
being “An Act to authorize the Town Council of Nebraska City 
to raise money to erect a Central or High School Building.” 
Revised Statutes of 1866, page 692. Clause 4, section 14. of such 
act gives the board of education power “to contract with and 
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NEGATIVE) BY CONSTITUTION OF 1875—Concluded. 


employ all the teachers in the several schools therein, and at 
their pleasure to remove them,” page 695. In Jones v. Nebraska 
Citu, supra, the court held the statute to be a part of the con- 
tract, and that the court had no power t6 inquire into the cause 
of removal This law was repealed by section 15, article 3 
of the Constitution of 1875. Wallace v. School District, 50 Nebr., 
171, 174, 


VI. NEGATIVED BY STATUTE. 


anderson v. City of Albion, 64 Nebr., 280. 

The law makes it the duty of the officers of a city to exercise 
reasonable diligence for the purpose of knowing whether or 
not its avenues of public travel are reasonably safe, and they 
are not to wait for knowledge of defects or, dangerous condi- 
tions of its sidewalks until these facts attain notoriety in the 
city. An instruction which, in effect, charges that the defect in 
nu sidewalk must have been “notorious and continued,” before the 
city can be charged with notice thereof, is erroneous. OLDHAM, C. 

Kight days after the foregoing decision was announced, the 
following statute went into effeet, and completely negatives such 
decision as to cities of the first class: “Cities of the first class 
shall be absolutely exempt trom liability for damages or injuries 
suffered or sustained by reason of defective public ways on the 
sidewalks thereof within such cities, unless actual notice in 
writing of the defect of such public way or sidewalk shall have 
been filed with the city clerk at least tive days before the occur- 
rence of such injury or damage. In the absence of such notice, 
so filed, the city shall not be Hable and in all eases such notice 
shall describe with particularity the place and nature of the 
defects’ of which complaint is made.” Session Laws; 1901, ch. 16, 
sec. 110, at p. 117. 


Armstrong v. Mayer, 60 Nebr., 423. 

Chapter 82, Session Laws of 1883, which attempted to amend 
section 1930 of the Code by grafting into the original section the 
right of appeal, is inimical to section 11, article 3 of the Con- 
stitution. , 

House Roll No. 8, introduced by Loomis, of 
Dodge (Session Laws 1901, p. 484. ch. 85), pro- 
vided for an appeal in forcible entry and de- 
tainer. Code of Civil Procedure, sec. 1032«. 


Aultman, Miller & Co. v. Mallory, 5 Nebr., 178. 

A sale and delivery of goods on condition that the property is 
not to vest until the purchase-inoney is paid or secured. does not 
pass the title to the vendee until the condition is performed. 

The legislature of 1877 enacted (Session Laws, p. 170) ‘that 
no sale, contract or lease, wherein the transfer of title or owner- 
ship of persona! property is made to depend upon any condition, 
shall be valid against any purchaser or judgment creditor of the 
vendee or lessee, in actual possession, obtained in pursuance of 
such sale, contract or lease, without notice, unless the same be 
in writing, signed by the vendee or lessee, and a copy thereof 
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NEGATIVED BY STATUTE—Continued. 
filed in the office of the clerk of the county within which such 
vendee or lessee resides,” etc. 


Campbell Printing Press & Mfg. Co. v. Dyer, 46 
Nebr., 830, 833, 835. 


The statute of 1877 was in effect a legislative command that the 
decision in the Aultman Case should no longer be the law of this 
state so far as judgment and attaching creditors and purchasers 
without notice were concerned. 


Brome v. Cuming County, 31 Nebr., 362. 


Section 8, chapter 7, Compiled Statutes, amended 1895. Session 
Laws, chapter 7, section 18. 
Employment of counsel by county commissioners. 


Brotherton v. Brotherton, 14 Nebr., 186. 
Session Laws, 1883, p. 224, ch. 40. 
Nygren v. Nygren, 42 Nebr., 408, 411. 
Judgment for alimony as a lien on real estate. 


Grunswick v. McClay, 7 Nebr., 137. 
Session Laws, 1881. ch. 26, p. 201. 
Larabee v. Klosterman, 33 Nebr., 150, 156. 
Assignment of error in motion for new trial. 


Dundy vy. Richardson County, 8 Nebr., 508. See South Platte Land 
Co. v. Butfalo County, infra. 


Haller v. Blaco, 10 Nebr., 36. 
foward v. Lamaster, 11 Nebr., 582. 
Thompson v. Merriam, 15 Nebr.. 498. 
Shelley v. Towle, 16 Nebr., 194. 
General Statutes, 1873, p. 923, sec. 68. 
Larson v. Dickey, 39 Nebr., 463. 
Session Laws, 1879, p. 327, sec. 127. 
Form of tax deed. 


Wand v. Phillips, 18 Nebr., 593. 

This was an action to foreclose a mortgage containing a stipu- 
lation for an attorney’s fee. The mortgage was dated February 
18, 1879. On February 24, 1879, the governor approyed the act 
repealing the act, of February 18, 1873, providing for stipulated 
attorney’s fee. General Laws, 1873, p. 98. This repealing act took 
effect June 1, 1879. 

i Dow v. Updike, 11 Nebr., 95. 

This was a suit on a note, providing for an attorney fee, dated 
July 20, 1879, fifty days after the repealing act went into effect. 
The opinion is to the effect that in the absence of a statute no 
‘recovery of a stipulated attorney’s fee can be had. 

Under the old law it was held that attorney fees must be taxed 


CASES OVERRULED, ETC. \xili 


NEGATIVED BY STATUTE—Continued. 


as costs and kept separate from the judgment. Rich v. Stretch, 
‘ eke 186; Hendrix v. Rieman, 6 Nebr., 516; Heard v. Bank, 8 
ebr., 10. 


Hardy v. Miller, 11 Nebr., 395. See Hand v. Phillips, supra. 


Heard v. Dubuque County Bank, 8 Nebr., 10, 15. 
Session Laws, 1881, p. 212. 
Larabee v. Klosterman, 33 Nebr., 150, 157. 
Assignment of error in motion for new trial. 


Howard v. Lamaster, 11 Nebr., 582. See Haller v. Blaco, supra. 


Hewerkle v. Gage County, 14 Nebr., 18. 
Session Laws, 1885, p. 395, ch. 106. 
Liability of county for defendant’s witness’s fees where he is 
indicted for a felony. 


Interstate Savings & Loan Ass’n v. Strine, 59 Nebr., 27. 
On appeal from district court to the supreme court, a finding 
of the trial court on substantially conflicting evidence will not 
be disturbed. , 
The foregoing is simply the doctrine laid down in numerous 


cases. 
The legislature of 1903 enacted the following with an emer- 
gency clause: ‘That in all appeals from the district court to 


the supreme court in suits in equity, whether now. pending or 
hereafter to be brought to said court, wherein review of some 
or all of the findings of fact of the district court is asked by 
the appellant, it shall be the duty of the supreme court to retry 
the issue or issues of fact involved in the finding or findings 
of fact complained of upon the evidence preserved in the bill 
of exceptions, and upon trial de nove of such question or ques- 
tions of fact reach an independent conclusion as to what finding 
or findings are required under the pleadings and all the evidence, 
without reference to the conclusion reached in the district court 
or the fact that there may be some evidence in support thereof.” 
Senate File 108. Approved April 10, 1903. Session Laws, 1903, p. 
631. Quere: Is this a legislative mandamus?f 


*A stipulation for an attorney fee in excess of the legal rate of 
interest is usurious. Toole v, Stephen, 4 Leigh [Va.), 581, cited in 
Dow v. Updike, supra. Under the old practice an attorney fee could 
only be recovered by action of the court. Nose v. Doggett, 8 Nebr., 48. 

+The Code of Alabama places the following interdict upon the 
mental operations of its supreme court: “The supreme court, in 
deciding each case, when there is a conflict between its existing 
opinion and any former ruling in the case, must be governed by 
what, in its opinion at that time, is law, without any regard to such 
former ruling on the law by it; but the right of third persons. 
acquired on the faith of the former ruling, shall not be defeated 
cor interfered with by or on account of any subsequent ruling.” 
This was intended to abrogate law of the case, saving bomna-fide 
subsequently-acquired property rights. Code. 1897, p. 1057, ch. 107, 
art, 1, sec, 3840. 
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Johnson v. Hahn. 4 Nebr., 139. 
Session Laws, 1877, p. 43. 
Kittle v. Shervin, 11 Nebr., 65. 


County treasurer's authority to sell real estate of taxpayer 
before exlausting personalty. 


Kemerer v. State, 7 Nebr., 130. 
Session Laws, 1879, p. 366, sec. 40. 
State v. Baushausen, 49 Nebr., 558. 
Power of county board to reconsider a claim. 


McCorniick v. Keith, § Nebr., 140, 142. See Heard v. Dubuque County, 
supra. 


Midland P. R. Co. v. McCartney, 1 Nebr., 398. See Brunswick v. Mc- 
Clay, supra. 


South Platte Land Co. v. Butfalo County, 7 Nebr., 253. 


Section 70, chapter 77, Compiled Statutes, amended 1883. Ses- 
sion Laws, chapter 67. 


Suydam v. Merrick County, 19 Nebr., 155, 159. 
State v. Edwards, 26 Nebr., 701, 702. 
Equalization of assessment. 


State v. Brodboll, 28 Nebr., 254. 

Where portions of different schoo] districts go to make up the 
territory included in a municipal corporation, license money 
collected for the school fund in such municipal corporation, is to 
be distributed equally among such schoo] districts. 

Session Laws, 1895, ch. 63. 

In cities and villages where corporate limits form, in whole or 
in part, more than one schoo] district all money derived from 
fines, penalties .nd licenses shall be apportioned to these several 
districts in proportion to the number of persons of school age 
residing in each district. 


State v. White, 29 Nebr., 288. See State v. Brodboll, supra. 
Thompson v. Merriam. See Hailer v. Blaco, supra. 


Woods v. Commissioners of Colfax County, 10 Nebr., 552. 
County not liable for ucgligence in not repairing bridge. 
Session Laws, 1889, ch. 7. 
County made liable by legislative enactment. 
Hollingsworth v. Saunders County, 36 Nebr., 141. 


County held liable except in case of contributory negligence on 
the part of the person injured. 
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VII. CRITICISED. 


Austin Mfg. Co. v. Brown County, 65 Nebr., 60. 
The county board may anticipate a levy for the current year. 
Clark v. Sheeley,* September 17, 1903. 
Until it is made, there is no levy for the current year. 


Becker v. Anderson, 11 Nebr., 493, 496. 
1 Marsh v. Burley, 13 Nebr., 261, 264. 
Housel v. Cremer, 13 Nebr., 298. 
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 
180. 

In the first of the foregoing cases, it was stated—dictum—that 
the filing and recording of a chattel mortgage was equivalent to 
a change of possession of the property. In the second case, the 
writer of the former opinion retracts the statement. In the first 
ease, it was held that, where a chattel mortgage was-void as to 
creditors, the mortgaged property was assets in the hands of 
the executor of the mortgagor. The third and fourth cases ap- 
pear to be in almost direct conflict with this doctrine, and in the 
fourth case the opinion in the first, as to this point, is analytically 
criticised. 


Killey v. Duncan, 1 Nebr., 134. 
Colt v. Du Bois, 7 Nebr., 391, 394. 

In the opinion in the former’case CROUNSE, J., says that, the 
lien of a judgment does not attach to lands acquired after its 
rendition, so as to affect bona-fide purchasers, until levy of exccu- 
tion. In the latter opinion, GANTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule. 


Gleason v. Gleason, 16 Nebr., 15. 
: Ellison v. Ellison, 65 Nebr., 412, 414. 
Divorce. 


Jameson v. State, 25 Nebr., 185. 
Bartell v. State, 40 Nebr., 232. 
See list of cases distinguished. 


Lander v. Abrahamson, 34 Nebr., 553. 
Anthony v. Korbach, 64 Nebr., 509, 513. 

In the latter case, ALBERT, C., uses the following language in 
regard to the verification of a petition to vacate a judgment: 
“We have not overlooked Lander v. Abrahamson, 34 Nebr., 553, 
where, in the body of the opinion, it is held that the petition in 
an action of this kind, must be verified positively. No good rea- 
son is given for the rule announced, nor was the point directly 
involved in the case. It is entirely omitted from the syNabus. 
In our opinion, it does not state the correct tule of practice and 
should not be followed.” 


*Every man will have to decide for himself whether, Clark v. Sheeley 
rverrules, Austin Mfg. Co. v. Brown County. In the judgment of the 
editor, the point criticised in the former was not essentially involved 
in the latter. 
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CRITICISED—Continued. 
Merriam vy. Goodlett, 36 Nebr., 384. 
Brown v. Ulrich, 48 Nebr., 409, 413. 
Specific performance. Default in payment. Essence of con- 
tract. Waiver. 
The writer of the opinion in the latter case says that the point; 
in question was not necessary toa decision of the former; yet he 
makes a conditional overruling in hee verba. 


Missouri Valley Land Co. v. Bushnell, 11 Nebr., 192. 

“Want of capacity in a corporation, which is the vendor in a 
contract for the sale of real estate, to take a title to or hold 
such property, can not be successfully urged by the vendee 
or his assignee, to defeat a recovery of the agreed price. in an 
action on the contract.” Lake, J. 

Barbor v. Boehm, 21 Nebr., 450. 

“A promissory note given for the premium on an imsurance 
policy issued by an insurance company which had not complied 
with the laws of the state in filing its statement and procuring 
the certificate of the state auditov authorizing it to issue poli- 
cies, is void as between the parties to the contract, and can not 
be enforced.” REESE, J. 

American Building & Loan Ass’n v. Rainhbolt, 
48 Nebr., 434, 452, 453, 454. Post, J. 

The last case criticises the opinion in .Barbor v. Boehm, in 
these words: “The doctrine there asserted can not be recon- 
ciled with the later decisions of this court, nor, indeed, with 
the earlier case of Missouri Valley Land Co. v. Bushnell, 11 Nebr., 
192.” Nevertheless, Barbor r. Boehm has been followed—without 
citation—in Commonwealth Mutual Fire Ins. Co. v. Hayden, 60 Nebr., 
636, SuLLIVaN, J., and affirmed in Henni v. Fidelity Building & 
Loan Ass’n, 61 Nebr.. 744, Norvat, C. J., and the criticism of 
Judge Post is rejected as non per curiam, 


Olive v. State, 11 Nebr., 1. . 
Basye v. State, 45 Nebr., 261, 284, 285. 
Proof of reputation of accused in a criminal case; cross-exam- 
ination; particular acts; misapplication of rule. 


Patterson v. State, 41 Nebr., 538. See Olive v. State, supra. 


Pearson v. Kansas Mfg. Co., 14 Nebr., 211. 
Barry v. Wachosky, 57 Nebr., 534, 537. 

The former decision held in effect that where an action was 
commenced in one county against several] defendants, and sim- 
mons was issued to another bailiwick, the court retained its juris- 
diction notwithstanding it developed that the defendant, whose 
presence gave the court jurisdiction, was improperly joined. The 
writer of the latter opinion says that the former opiuion “is no 
longer regarded as sound. but has in effect long been overruled.” 


State v. Priebnow, 16 Nebr., 131. 
Arnold v. State, 38 Nebr., 752. . 
An obiter-dictum in the first opinion disapproved in the second. 
Plea in bar. Jury trial 
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CRITTICTISED—Conclided. 


Wescott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr.. 312, 317. 
The opinion in each of these cases was written by Maxwe.L, 
J. The Jatter opinion, at the most, hardly more than modifies 


the former. In the latter case there is a vigorous dissenting 
opinion by Laxr, C. J. 


VIII. DISTINGUISHED. 
Ackerman v. Thummel. 40 Nebr., 95. 
Taylor v. Davey, 55 Nebr.. 153. 
Injunction. Remedy at law. 


Ahiman v. Mever, 19 Nebvr., 63. 
Teid v. Panska, 56 Nebr., 195, 196, 200. 
Houck v. Linn. 56 Nebr. 743, 744. 
Replevin. Quashing writ. 


Allen v. Saunders, 6 Nebr., 436. 
Merrill v. Willis, 51 Nebr.. 162. 
Landlord and tenant. 


Allyn y. State, 21 Nebr., 593. 
Browning v. State, 54 Nebr., 203, 205. 


The former case holds that the fact that the defendant in a 
prosecution for a misdemeanor was not arraigned is not preju- 
dicial error. 

In the latter case, NORVAL, J., says: “Whether that decision 
[Allyn «. State, supra| is right or wrong we are not called upon 
to decide, since the scope of the opinion is limited to trials for 
misdemeanors.” ‘The learned judge then proceeds to lay down 
a different rule for a felony case. 


Anderson v. Chicago. B. & Q. R. Co., 35 Nebr., 95. 
Orgall v. Chicago. B. & Q. R. Co., 46 Nebv., 4, 8. 
Death by wrongful aet. Nominal damages. Pleading. 


Arnold v Badger Lumber Co., 36 Nebr., 841. 
Patten v. Lane, 45 Nebr., 333. 
Cross-bill. Jnrisdiction. 


Barnes v. State, 40 Nebr., 545. 
Davis v. State, 54 Nebr.. 177, 180. 


Simple larceny. Larceny from buailee. Felonious taking. In- 
struction. 


Bates v. Stanley, 51 Nebr., 252. 
Spargur vy. Prentiss, 66 Nebr., 222, 227. 
Equitable relief where fraud has been practised on court, 
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xviii CASES OVERRULED, ETC. 


DISTINGUISHED—Continued. 


Bays v. State, 6 Nebr., 167. 
Wallace v. School District, 50 Nebr., 171, 174, 
175. 
Power of school board to dismiss teacher. 


Bazzo v. Wallace, 16 Nebr., 290. . 
Omaha Loan & Trust Co. v. Ayer, 38 Nebr., 89). 
Error after appeal. 


Brewer v. Otoe County, 1 Nebr., 373. 
May vy. School District, 22 Nebr., 205. 
Arapahoe Village v. Albee, 24 Nebr., 242. 


The doctrine that lapse of time does not bar the sovereign, 
does not apply to municipal corporations whose powers are 
derived from the state; there is an exception by statute as to 
county warrants. 


Bullcek v. Pock. See Whipple v. Fowler, infra. 


Burr v. Boyer, 2 Nebr., 265. 
Eichoff v. Eikenbary, 52 Nebr., 332, 335. 


Surety. Collateral security. Negligence of creditor. Release 
pro tanto. 


Bush v. Tecumseh Nat. Bank, 64 Nebr., 451. 
Stewart v. Rosengren, 66 Nebr., 445. 
Sufficient transcript. Affirmative error. 
Calvert v. State, 34 Nebr., 616. ; 
: Chicago, B. & Q. R. Co. v. Steel, 47 Nebr., 741. 


Street railway. Railroad. Right of way. Easement. Con- 
demnation. Damages. 


Chadron Banking Co, v. Mahoney, 43 Nebr., 214. 


Philadelphia Mortgage & Trust Co. v. Goos, 
47 Nebr., 804, 812. 
Appointment of receiver. Pending appeal. Pending action. 


City of Beatrice v. Leary, 45 Nebr., 149. 
City of Omaha v. Bowman, 52 Nebr., 293, 296. 
Diversion of water from a watercourse by a city. 


City of Hastings v. Foxworthy, 45 Nebr., 676. 
Dovey v. City of Plattsmouth, 52 Nebr., 642, 644, 
645. 


Municipal corporation. Damage to person or property. 


City of Lincoln v. Finkle, 41 Nebr., 575. 
Dovey v. City of Plattsmouth, 52 Nebr... 642. 644. 
See City of Hastings v. Foxworthy, supre. / 


CASES OVERRULED, ETC. Ixix 


DISTINGUISHED—Continued. 
City of Lincoln v. Grant. 38 Nebr., 369. 
Dovey v. City of Plattsmouth, 52 Nebr., 642, 644. 
See City of Hastings v. Foxwortuny, supra. 


City of Omaha v. Richards, 49 Nebr., 244; 50 Nebr., 804. 
City of Omaha v. Bowman, 52 Nebr., 293, 297. 
Instruction. Overflow. Negligence. 


City of Wahoo v. Dickinson, 23 Nebr., 426. 
Sage v. City of Plattsmouth, 48 Nebr., 558, 561. 
Municipal corporations. Extension of boundaries. 


City of Wahoo v. Tharp, 45 Nebr., 563. 
Sage v. City of Plattsmouth, 48 Nebr., 558, 561. 
See City of Wahoo v. Dickinson, supru. 


Cleveland Paper Co. v. Banks, 15 Nebr., 20. 
Bullis v. Drake, 20 Nebr., 167. 
Misconduct of prevailing party’s counsel. 


Coffman v. Brandhoeffer, 33 Nebr., 279. 
Davis v. Ballard, 38 Nebr., 830. 
Alias summons. 


Courtnay v. Parker, 16 Nebr., 311; 21 Nebr., 582. 
Corey v. Plummer, 48 Nebr., 481, 484. 
Judgment lien. Homestead. 


Cram v. Cotrell. See Whipple v. Fowler, infra. 
Crook v. Vandervoort, 13 Nebr., 505. 
Mattis v. Boggs, 19, Nebr., 698, 700. 
Ejectment by tenant in common. 


Curran v. Percival, 21 Nebr., 434, 
Dolan v. McLaughlin, 48 Nebr., 842, 846, 847, 849. 
Action on saloon-keeper’s bond. 


Dayton v. Lincoln, 39 Nebr., 74. 
Violet v. Rose, 39 Nebr., 660. 


Submission to the jury of issues admitted in pleadings, is preju- 
dicial or non-prejudicial accordingly as the jury may or may not 
have been sidetracked by the instruction. 


Dern v. Kellogg, 54 Nebr., 560. 
United States Nat. Bank of Omaha v. Wester- 
velt, 55 Nebr., 424. 
Right of collector to prefer his own creditor. 


Ixx CASES OVERRULED, ETC. 


DISTINGUISH END—Continued. 
De Clerq v. Hager, 12 Nebr., 185. 
State v. Keith County, 16 Nebr., 508. 


The former of these cases holds that pridges upon the line 
of a highway within the county are not works of internal im- 
provement according to the constitutional meaning. Opinion by 
Lake, J. The latter case says the former ruling was a dictum, 
and holds that stfeh bridges are works of internal improvement. 
MAXWELL, J. 


Farmers & Merchants’ Bank vy. Anthony, 39 Nebr., 343. 
Torrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Chattel auoulbuiee: Registration. Attachment. 


Frey v. Curtis, 52 Nebr., 406. 
Holt v. Schneider, 57 Nebr., 523, 524, 531, 532. 
Ostensible authority to act as an agent. 


(iarber v. Palmer, 47 Nebr., 699. 
Reid v. Panska, 56 Nebr., 195, 196, 200. 
See Ahlman v. Meyer, supra. 
Gaylord v. ae praske Savings & Exchange Bank, 54 Nebr., 104. 
Consterdine v. Moore, 65 Neb., 291, 293. 
Indorsement and delivery of negotiable paper. 


German Ins. Co. v. Hodis 30 Nebr., 288. 


atagle Fire Ins. Co. v. Globe Loan & Trust Co., 
44 Nebr., 380. 


Insurance. Company ehunged with knowledge of agent. 


Goodwin v. Cunningham, 54 Nebr., 11. 
Gillilan v. McDowall, 66 Nebr., 814. 


Foreclosure of tax lien. Redemption. fndénendent title. 
Assignment of mortgage. Record. Ioreclosure of prior lien. 
Bar. 


Green v. Barker, 47 Nebr., 934. 
Stenberg v. State, 50 Nebr., 127. 
Conveyance of public land. Collateral attack. 


Greene v. Greene, 42 Nebr., 634. 
Buckingham v. Roar, 45 Nebr., 244. 
Witnesses. Husband and wife. 


Gregory v. Cameron, 7 Nebr., 414. 
Morrison v. Boggs, 44 Nebr., 248. 
Evidence in collateral actions. 


CASES OVERRULED, ETC. Ixxi 


DISTINGUISHED—C ontinued. 
Hale v. Sanborn, 16 Nebr., 1. See Livesey v. Omaha Hotel Co., infra. 


Hards v. Platte Valley Improvement Co. See Livesey v. Omaha Hotel . 
Co., infra. 


Haynes v. Aultman, 36 Nebr., 257. . 
Wood v. Roeder, 45 Nebr., 311. 
Change of domicile. Service of summons. 


Heidiman-lenoist Saddlery Co. v. Schott, 59 Nebr., 20. 
Engel v. Dado, 66 Nebr., 400. 
Possession of chattels by defendant in replevin. 


Higginbottom'v. Benson, 24 Nebr., 461. 
White v. Atlas Lumber Co., 49 Nebr., 82. 86. 
Foreclosure of mortgage. Improvements by mortgagee. Rent. 


Holt County v. Seott, 53 Nebr., 176. 
Fire Ass’n v. Ruby, 58 Nebr., 730, 732. 
Official bond. Non-approval. <‘stoppel. 


Horn v. Queen, 5 Nebr., 472. 
Einspahr v. Smith, 46 Nebr., 138. 
Injunction. Final order. Appeal. 


Jameson v. State, 25 Nebr., 185. 
Bartell v. State, 40 Nebr.. 232. 

Reporter’s notes as evidence in a prosecution for felony. The 
effect of these two cases is that a portion of the evidence can 
not be read to the jury from the reporter’s notes, except by 
agreement and in presence of counsel. 


Johnson vy. Pdéwers, 21 Nebr., 292. 
Edee v. Strunk, 35 Nebr., 307. 
Order appointing a receiver without notice; void vr voidable? 


Kiene v. Shaetiing. 33 Nebr., 21. 
Kansas & W. N. R. Co. v. Conlee. 43 Nebr., 121 - 
Statute of frauds. : 


Livesey v. Omaha Hotel Co., 5 Nebr., 50. 
- Tineoln Shoe Mfg. Co. v. Sheldon, 44 Nebr., 279, 
Suit against subscriber of stock to a corporation. 


Lydick v. State. 61 Nebr.. 309. 
Close v. Swanson, 64 Nebr., 389. 


Highway. Order of county board. Easement. Dedication. 
User. : ‘ i 


xxii CASES OVERRULED, ETC. 


DISTINGUISH ED—Continued. 
McLaughlin v. Sandusky, 17 Nebr., 110. 
Tukey v. City of Omaha, 54 Nebr., 370, 378. 
Municipal corporation. Ineurring debt. Taxpayer. Land- 
owner. Opening street. 


Mead v. State, 25 Nebr., 444. See Barnes v. State, supra. 


Meehan v. First Nat. Bank, 44 Nebr., 213. 


Maxwell v. Home Fire Ins. Co. of Omaha, 57 
Nebr., 207, 210. 
Foreclosure. 


Metz v. State, 46 Nebr., 547 
Davis vy. State, 51 Nebr., 301, 303, 325. 


Use of the expression “incriminating circumstances” in an in- 
struction. 


Metz v. State, 46 Nebr., 547. 
Ferguson v. State, 52 Nebr., 432, 434, 436. 
Instructions. Burglary. 


Metz v. State Bank, 7 Nebr., 165. 
Hamilton v. Whitney, 19 Nebr., 303. 
Judgment lien. Index. Notice. 


Miller v. Meeker, 54 Nebr., 452. 
Seiver v. Union P. R. Co., March 4, 1903. 


Service on sham defendant for the purpose of bringing 1 non- 
resident defendant within jurisdiction of court. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46. 
Moise v. Powell, 40 Nebr., 671. 
Appeal. Statute. Subject-matter. Waiver. 


Morrissey v. Chicago, B. & Q. R. Co., 38 Nebr., 406. 
Fremont, E. & M. V. R. Co. v. Harlin, 50 Nebr., 
698, 713. 
Railroad embankment. Negligence. 


Myers v. McGavock, 39 Nebr., 843. 
Bachelor v. Korb, 58 Nebr., 122. 


Approval of a guardian’s bond for the sale of the real estate 
of his ward. 


National Cordage Co. v. Sims, 44 Nebr., 148. 
Yoder v. Haworth, 57 Nebr., 150, 153. 
Contract of agency. Contract of sale. 


CASES OVERRULED, ETC. Ixxiii 


DISTINGUISHED—Contintued. 


National Masonic Accident Ass’n v. Burr, 44 Nebr., 256. 


Johnston v. Phelps County Farmers’ Mutual Ins. 
Co., 63 Nebr., 21. 


Insurance. Waiver of forfeiture. 
Distinguished in Farmers’ Mutual Ins. Co. vo. Kinney, 64 Nebr., 808. 


Niland v Kalish, 37 Nebr., 47. See Greene v. Greene, supra. 
Olander v. Tighe, 43 Nebr., 344. See Courtnay v. Parker, supra. 


Olds Wagon Co. v. Benedict. 25 Nebr., 272. 
Citizens’ Bank v. Baird, 42 Nebr., 219. 
Right to open and close. 


Olson v. Peterson, 33 Nebr., 358. 
Parker v. Nothomb, 65 Nebr., 308, 315, 321. 
Bastardy. 


Osborne v. Plano Mfg. Co., 51 Nebr., 502. See Nationa] Cordage Co. 
v. Sims, supra. 


Parmer v. Keith, 16 Nebr., 91. 
Dreyfus v. Aul, 29 Nebr., 191 
Malicious prosecution. 


Payne v. Jones, 33 Nebr., 260. 
Hanscom v. Lantry. 48 Nebr., 665, 666. 
Bill of exceptions. Allowance. Continuing duty. 


Porter v. Ourada, 51 Nebr., 510. 
Holt v. Schneider, 57 Nebr., 523, 531, 532. 
Payment of mortgage to agent. 


Pottinger v. Garrison, 3 Nebr., 221. 
Farrar v. Triplett, 7 Nebr., 237. 
Demurrer to answer. Pleading over. Waiver. 


Potvin y. Meyers, 27 Nebr., 749. 
Drexel v. Pusey, 57 Nebr., 30. 


Principal and surety. Payment of judgment by suret-’ and 
subsequent assignment. 


Powers y. Powers, 20 Nebr., 529. 


Ellison v. Ellison, 65 Nebr., 412, +1! 
Divorce. 


Ragoss v. Cuming County, 36 Nebr., 375. 
Bush v. Johnson County, 48 Nebr., 1, 2, 15. 


Fina] order before board of county commissioners. (Collateral 
attack. 


[xxiv CASES OVERRULED, ETC. 


DISTINGL JSHED—Continued. 
Reed v. Reed,* 4 Nev... 396. 
Walton v. Walton, 57 Nebr., 102. 
Divorce on the ground of cruelty. 


Sexson v. Kelley, 3 Nebr.. 104. 
Thomas v. Hinkley, 19 Nebr., 324. 
Liquor dealer’s bond. Obligee. Condition. Liability. 


Skinner v. Skinner, 38 Nebr., 756. See Greene v. Greene, supra. 


Spaulding v. Johnson, 48 Nebr., 830. 
Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Chattel mortgage. Registration. Attachment. 


Spencer v. Thistle, 18 Nebr.. 227. 
Cockle Separator Mfg. Co. v. Clark, 23 Nebr., 702. 
Vacating decree. Final order. 


Springfield Fire & Marine Ins. Co. v. Winn, 27 Nebr., 649. 
Tlome Ins. Co. v. Winn., 42 Nebr., 331. 
Insurance. Fraud. Perjury. 


State v. Burlington & M. R. R. Co., 60 Nebr... 741. 
State v. Eskew, 64 Nebr.. 600, 601, 602. 
Constitutional law, section 26, article 5, state officers. 


State v. Cochran, 28 Nebr., 798. See Gregory v. Cameron, supra. 


State v. Dimond, 44 Nebr., 154. . 
Sage v. City of Plattsmuuth, 48 Nebr., 558, 561. 
Municipal corporation. [ujanction. Extension of boundaries. 
Collection of taxes. 


State v. Fremont, E. & M. V. R. Co., 60 Nebr., 749. 
State v. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5. 


State v. Graham, 21 Nebr., 329. 
State v. Clark, 39 Nebr., 899. 
School land. Contract of purchase. Default in payment of 
interest. 


State v. Hill, 38 Nebr., 698. 
State v. Hill, 47 Nebr.. 456, 460, 480, 509, 526. 
Liability of treasurer. Certificate of deposit. 


State v. Poynter, 50 Nebr., 417. 
State v. Eskew, 64 Nebr., 600, 601, 602. 
Constitutional law, section 26, article 5, state officers. 


* This is the only foreign case in the list. 


CASES OVERRULED, ETC. IXxy 


DISTINGUISHED—Continued. 
State v. Robinson, 20 Nebr... 96. 
tn re Groff, 21 Nebr., 647. 
Constitution. Statute. 


State v. Uridil, 837 Nebr.. 371. 
City of Wahoo vy. Dickinson, 23 Nebr., 426. 
Village of Hartington v. Luge, 33 Nebr., 623. 
City of Wahoo y. Tharp, 45 Nebr., 563. 
The distinction between these cases is drawn in Sage v. City 
of Plattsmouth, 48 Nebr., 558, at. page 561. 
Proceedings. in nature of quo warranto to test the legality of 
an incorporation, 


Stewart v. Carter, 4 Nebr.. 56+. 
Arnold v. Baker, 6 Nebr., 154. 
An appeal lies from the district to the supreme court from 
an order sustaining a demurrer to a petition in equity, but not 
where the demurrer is for misjoinder of causes of action. 


Stewart v. Rosengren, 66 Nebr., 443. 
Seiver v. Union P. R. Co., March 4, 1903. 
See Miller v. Meeker, supra. 


Stump v. Richardson County Bank, 24 Nebr., 522. 
Chapman vy. Garber, 46 Neb., 16, 20. 
Negotiable instrument. Surety. Payment. Contribution. 


Tootle v. First.Nat. Bank of Chadron, 34 Nebr., S63. 
State Bank of Lushton v. Kelley, 49 Nebr., 242 
Chattel mortgage. Prior equities. Constructive notice. 


Treat v. Price, 47 Nebr., 875. 
Beckman vy. Birehard, 48 Nebr., 805. 
Accord and satisfaction. Acceptance. Estoppel. 


Union P. R. Co. v. Cheyenne County, 64 Nebr., 777. 
Chicago, B. & Q. KR. Co. v. Lincoln County, 66 
Nebr., 228, 231. 
Reeovery of illegal taxes paid under protest. 


Village of Hartington v. Luge. 33 Nebr., 623. 
State v. Dimond, 44 Nebr., 154. 
See State v. Uridil, supra. 


Western Union Telegraph Co. v. Fremont, 39 Nebr., 692. 


Western Union Telegraph Co. v. Village of 
Wakefield, June 38, 1903. 


Occupation tax on telegraph company. 


West v. Van Pelt, 34 Nebr., 63. 
Mayer v. Ver Bryck, 46 Nebr., 221. 
Special contract. Recovery. Quantum meruit. 


Ixxvi CASES OVERRULED, ETC. 


DISTINGUISHED—Coneluded. 
Whipple v. Fowler 41 Nebr., 675. 
Snell v. Margritz, 64 Nebr., 6, 9. 
Payment of mortgage. 


White v. Blum, 4 Nebr., 555. 
Pickering v. Hastings, 56 Nebr.. 201. 
Liability of stockholders. 


Wilson v. City of Auburn, 27 Nebr., 435, 
Ives v. Irey, 51 Nebr., 136, 141, (12. 
Void special assessment. Injunction. 
4 


Yeazel v. White, 40 Nebr., 432. 
Philadelphia Mortgage & Trust Co. v. Goos, 
47 Nebr., 804, 811. 
See Chadron Banking Co. v. Mahoney, supra. 


Young v. Cooper, 12 Nebr., 610. 
Geneva Nat. Bank vy. Bailor, 48 Nebr., 866, 869 
Attachment. False representation of a material fact. 


IX. FORMER OPINION OVERRULED OR MODIFIED BY SUB- 
SEQUENT ORDER IN SAME CASE. 


State v. Scheve. See cases compared, p. exix. 
(a.) Partially Overruled. 
Alter v. Bank of Stockham, 51 Nebr., 797. 


Alter v. Bank of Stockham, 53 Nebr., 223. 
Fraud. Conversion. 


Bankers’ Life Ins. Co. v. Robbins, 53 Nebr., 44. 
Section 8, chapter 16, Compiled Statutes, does not apply to 
domestic insurance companies. 
Bankers’ Life Ins. Co. v. Robbins, 55 Nebr., 117. 
Section 8, chapter 16, does apply to domestic insurance com- 
panies. 


Carkins v. Anderson, 21 Nebr., 364. 
Anderson v. Carkins, 135 U. S., 483. 


Homestead. Prior contract to: convey after having acquired 
title. Estoppel. 
Latter case followed in Robinson v. Jones, 31 Nebr., 20. 


Carten* v. Atkinson, 29 Nebr., 612. 
Curtin* v. Atkinson, 36 Nebr., 110. 
Parties to error proceeding in supreme court. 


*The same case, but plaintiff's name spelled differently. 


CASES OVERRULED, ETC. Ixxvil 


FORMER OPINION OVERRULED OR MODIFIED BY SUBSEQUENT 
ORDER IN SAME CASE—PARTIALLY OVERRULED—Continued. 
Drexel v. Richards, 48 Nebr., 732. 
Drexel v. Richards, 50 Nebr., 509. 
Mechanic’s lien. Description of real property. 


Farmers’ Mutual Ins. Co. v. Phoenix Ins. Co., 65 Nebr., 14. 


Farmers’ Mutual Ins. Co. vy. Phoenix Ins. Co., 
65 Nebr., 17. 


Judgment on insurance policy. 


First Nat. Bank of Chadron v. Engelbercht, 57 Nebr., 270. 
First Nat. Bank of Chadron v. Engelbercht, 58 
Nebr., 639, 640. 


Mortgage foreclosure. 


First Nat. Bank of Omaha v. Goodman, 55 Nebr., 409. 
First Nat. Bank of Omaha v. Goodman, 55 Nebr., 
418. 


Liability of wife as surety for husband. 
Garnett v. Meyers,* 65 Nebr., 280. 
Garnett v. Meyers, 65 Nebr., 287. 
Note. Mortgage. , 


Henry v. Vliet, 33 Nebr., 130. 
Henry v. Vliet, 36 Nebr., 138. 
Precedent debt as consideration for chattel mortgage. 


Hewit v. Bank of Indian Territory, 64 Nebr., 463. 


Hewit v. Bank of Indian Territory, 64 Nebr., 
469. 


Proof of foreign statute. 


McCord v. Weil, 29 Nebr., 682. 
McCord v. Weil, 33 Nebr., S65, 869. 


Review of order appointing receiver in advance of main case. 

The latter opinion, holding such interlocutory order review- 
able, was affirmed in Seeds Dry-Plate Co. v. Heyn Photo-Supply Co., 
57 Nebr., 214, 217. 


Northern Counties Investment Trust v. Edgar, 65 Nebr., 301. 


Northern Counties Investment Trust v. Edgar, 
65 Nebr., 303. 


See Garnett v. Meyers, supru, and note. 


Omaha Consolidated Vinegar Co. v. Burns, 44 Newr., 21. 
Omaha Consolidated Vinegar Co. v. Burns, 49% 
Nebr., 229. 


Mechanic’s lien for sinking well. 


# See, alsu, Consterdine v. Moore, 65 Nebr., 291, 296. 


Ixxviii CASES OVERRULED, ETC. 


FORMER OPINION OVERRULED ORK MODIFIED BY SUBSEQUENT 
ORDER IN SAME CASE—PARTIALLY OVERRULED—Concluded. 
Omaha & R. V. R. Co. v. Wright, 47 Nebr., 886. 
Omaha & R. V. R. Co. v. Wright, 49 Nebr., 456, 
457. 


Pleading negligence. 


Scott v. Flowers, 60 Nebr., 675. 
Scott v. Flowers, 61 Nebr., 620. 


State indusirial school. Constitutionality of statute. Consti- 
tutional portion stands notwithstanding the defective portion. 


State v. Savage, 64 Nebr., 684. 
State v. Savage, 64 Nebr., 703. 
Res judicata. 


(b.) Former Opinion Overruled in Toto. 


Anselme v. American Savings & Loan Ass’n, 63 Nebr., 525. 
Anselme v. American Savings & Loan Agss’n, 66 
Nebr., 520. 
Building and Joan associations. Usury. 


Arlington State Bank v. Paulsen, 57 Nebr., 717. 
Arlington State Bank v. Paulsen, 59 Nebr., 94. 
Review of questions not litigated below. 


Barker vy. Wheeler, 60 Nebr., 470. 
Barker v. Wheeler, 62 Nebr., 150. 
_ General denial. Proof of payment. 


Bartlett v. Bartlett, 13 Nebr., 456. 
Bartlett v. Bartlett, 15 Nebr., 593. 
Bushand and wife. Equitable title to real property. 


Cleland v. Anderson, 66 Nebr., 252, 273. 
Cleland v. Anderson, 66 Nebr., 276. 
Causes of action which are assignable. 


Ferguson v. Herr, 64 Nebr., 649. 
Ferguson v. Herr, 64 Nebr., 659. 
Adoption of child. Inheritance from foster parent. 


Godman v. Converse, 38 Nebr., 657. 
Godman v. Converse, 43 Nebr., 463. 


Administration of estates. Allowance to widow, Acceptance of 
conditional will. ; 


Landauer v. Mack, 39 Nebr.,, 8. 
Landauer vy. Mack, 43 Nebr., 430. 
Attachment. Levy on mortgaged chattels. Burden of proof. 


CASES OVERRULED, ETC. IXxix 


FORMER OPINION OVERRULED OR MODIFIED BY SUBSEQUENT 
ORDER IN SAME CASE—OVERRULED IN TOTO—Continued. 
i McDonald v. Kowman, 35 Nebr., 93. 
McDonald v. Bowman, 40 Nebr., 269. 
Chattel mortgage. Attachment. Replevin by mortgayee. 
Nebraska lelephone Co. v. Jones, 59 Nebr., 510. 
Nebraska Telephone Co. v. Jones, 60 Nebr., 396. 
Contributory negligence. Directing verdict. 


Nickolis v. Barnes, 32 Nebr., 195. 
Nickolls v. Barnes, 39 Nebr., 103. 


Landlord and tenant. Possession by tenant under written lease 
unilaterally executed, tantamount to oceupying under oral lease. 


Omaha & R. V. R. Co. v. Clark, 35 Nebr., 867. 
Omaha & R. V. R. Co. v. Clarke,* 39 Nebr., 65. 


Railroad company’s servant—the engineer—tfrightened horses 
by letting off steam; the use of steam was necessary in their 
business; this was a question of negligence in the user. 


Phillips v. Bishop, 31 Nebr., 853. 
Phillips v. Bishop, 35 Nebr., 487. 
The latter case overruled the former, on a question of fact and 
not of law. 


Pickens v. Plattsmouth Land & Investment Co., 31 Nebr., 585. 
Piekens v. Plattsmouth Jnvestment Co.,f 37 
Nebr., 272. 


Mechanic’s lien. 


Rittenhouse v. Bigelow, 38 Nebr., 543. . 
Rittenhouse v. Bigelow, 38 Nebr., 547. 
_ Cities of the first class. Equalization of taxes by township. 


St. Joseph & D. R. Co. v. Baldwin, 7 Nebr., 247. 
Railroad Co. v. Baldwin, 103 U. 8., 426. 
Government grant of land to railroad company. 
The latter case overruled the former on a question of fact and 
not of law. 


Sandwich Mfg. Co. v. Feary, 34 Nebr., 411. 
Sandwich Mfg. Co. v. Feary, 40 Nebr., 226 


Harvesting machine. Sale. Contract. Warranty. 


Shellenberger v. Ransom, 31 Nebr., 61. 
Shellenberger v. Ransom, 41 Nebr., 631. 
Descent in case of murder of ancestor by heir. 


*Sume ease. but name spelled differently. 
7 Same case, but variant title. 


Kes CASES OVERRULED, ETC. 


FORM OPINION OVERRULED OR MODIFIED BY SUBSEQUENT 
ORDER IN SAME CASE—OVERRULED IN TOTO—Continued. 


Smith v. Boyer, 29 Nebr., 76. 
Smith v. Boyer, 35 Nebr., 46. 


The latter case overruled the former by the established rule 
that where evidence is fairly conflicting the finding or verdict of 
the nisi-prius court will not be disturbed, the court applying this 
rule to an order discharging an attachment. 


Sonnenschein v. Bartels, 37 Nebr., 592. 
ssonnenschein v. Bartels, 41 Nebr., 703. 
Fraudulent conveyance. 


Stanwood v. City of Omaha, 38 Nebr., 552. 
Stanwood v. City of Omaha, 42 Nebr., 303. 
Rule as to conflicting evidence applied. 


State v. Missouri P. R. Co., 29 Nebr., 550. 
Missouri P. R. Co. v. Nebraska, 164 U. S., 403, 
17 Sup. Ct. Rep., 130, 41 L. Ed., 489. 
Chicago, B. & Q. R. Co. v. State, 50 Nebr., 399. 


Grain elevator case. ‘The taking by a state of the private prop- 
erty of a person or a corporation without the owner’s consent for 
the use of another. 


State v. Roper, 46 Nebr., 724. 
State v. Roper, 47 Nebr., 417. 


Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Nebr., 39. 
Stewart-Chute Lumber Co. v. Missouri P. R. Ca., 
33 Nebr., 29. ‘ 


Railroad. Mechanic’s lien. Material-man. 


Svanson v. City of Omaha, 38 Nebr., 550. 
Svanson v. City of Omaha, 42 Nebr., 303. 
Sufficiency of evidence. 


Teske v. Dittberner, 63 Nebr., 607. 
Teske v. Dittberner, 65 Nebr., 167. 
Homestead. Conveyance. Acknowledgment. Parol testament- 
ary devise.* 


Union Stock Yards Nat. Bank v. Thurston County, 65 Nebr., 408. 


Union Stock Yards Nat. Bank v. Thurston 
County, 65 Nebr., 410. 


Taxation. Owner. Title. 


*A third opinion was filed in this case by Hotcoms, J., December 
17,1903. This last decision reverses the judgment below, and remands 
the cause. The homestead is held inviolate; but the unacknowledged 
parol testamentary devise is held good as to surplus estate. 


CASES OVERRULED, ETC. Ixxxi 


FORMER OPINION OVERRULED OR MODIFIED BY SUSEQUENT 
ORDER IN SAME CASE—OVERRULED IN TOTO—Cenciuded, 
Thomas v. Edgerton, 36 Nebr., 254. 
Thomas v. Edgerton, 40 Nebr., 25, 26. 
Liability of officer for sufficiency of sureties on replevin bond. 


(¢.) Modified. 


Ayres v. Wolcott, 62 Nebr., 805. 
Ayres v. Wolcott, 66 Nebr., 712. 
Fraudulent conveyance, 


City of Seward v. Klenk, 27 Nebr., 615, 621. 
Modified on page 621. 
Retaining bill of exceptions. 


Hoover v. Haynes, 65 Nebr., 557. 
Hoover v. Haynes, 65 Nebr., 564. 
Damages. Lacerated feelings. 


John v. Connell, 61 Nebr., 267. 
John v. Connell, 64 Nebr., 233. 
Levy of sewer tax. Notice. 


Mathews v. Toogood, 23 Nebr., 536. 
Mathews v. Toogood, 25 Nebr., 99. 


Interest-bearing coupons. Aggregate interest of principal debt 
and coupons, must not exceed ten per cent. 


Miller v. Waite, 59 Nebr., 319. 
Miller v. Waite, 60 Nebr., 431. 
Voluntary assignment. Partnership property. 


Pierce v. Atwood, 64 Nebr., 92. 


Judgment modified July 10, 1902, without additional opinion, 
so that it will not direct the dismissal as to Alice E. Atwood. See 
clerk’s journal, case No. 11,017. 


Plummer v. Rohman, 61 Nebr., 61. 
Plummer v. Rohman, 62 Nebr., 145. 
Plea of estoppel. 


. Real v. Hollister, 17 Nebr., 661. 
Real v. Hollister, 20 Nebr., 112. 
Eviction before action on covenant. 


Rice v. Gibbs, 33 Nebr., 460. 
tice v. Gibbs, 40 Nebr., 264, 265, 
Assignability of contract of option for a sale of real estate. 


IXxxti CASES OVERRULED, ETC. 


FORMER OPTNION OVERRULED OR MODIFIED BY SUBSEQUENT 
ORDER IN SAME CASE—MODIPIED—-Concluded. 


Royal Neighbors of America v. Wallace, 64 Nebr., 330. 
Royal Neighbors of America y. Wallace, 66 
Nebr., 543. 
Representations in an application fox life insurance; their ma- 
teriality matter of common knowledge. 


Solt v. Anderson, 62 Nebr., 153. 
An allegation of fact in a reply is taken as denied by the force 
of the Code. ’ 
Solt v. Anderson, 63 Nebr., 734, 


Allegations of the reply are to be construed with the petition. 


State v. Bank of Ogalalla, 65 Nebr., 20. 
State v. Bank of Ogalalla, 65 Nebr., 27. 
Recommendation modified to conform to opinion. 


xX. TO BE COMPARED. 


Atchison & N. R. Co. v. Baty, 6 Nebr., 37. 
Graham v. Kibble, 9 Nebr., 182. 
Clearwater Bank v. Kurkonski, 45 Nebr., 1. 
Hier v. Hutchings, 58 Nebr., 334. 
Everson vy. State, 66 Nebr., 154. 

The first case held a part of a statute which gave double value 
in damages for the accidental destruction of live stock on a 
railroad track void. ; 

The second case held the fifty-dollar penalty for illegal fees 
constitutional. 

The third case held the statutory penalty of $50, for failing 
to enter satisfaction of chattel mortgage, was not in conflict 
with the constitution, citing the second case. 

The fourth case held the five-hundred-dollar penalty for re- 
commitment after a release by a writ of habeas corpus could 
be recovered, citing the third case. The constitutionality of the 
statute was assumed. 

The fifth holds the statutory fine—in double the amount of 
the thing—for the use of the injured party in a prosecution for 
embezzlement is not in conflict with the constitution, citing with 
approval the second, third and fourth cases. 

The first of these cases has been made the basis for the doc- 
trine that punitive damages are not recoverable in this state. 
Boldt v. Budwig, 19 Nebr., 739; Rosewater v. Hoffman, 24 Nebr., 222. 
and other cases too numerous for citation. But is this construc- 
tion warrantable in view of the language of the opinion, 6 Nebr., 
p. 45? : 


Rerkley v. Lamb, 8 Nebr., 392. 
Sechribar v. Platt, 19 Nebr., 625. 
Best v. Zutavern, 53 Nebr., 619. 


Execution. Homestead. Confirmation of sale. 
The last decision says that the second overruled the first. 


CASES OVERRULFD, BTC. Ixxxiii 


TO BE COMPARED— Continued. 


Rradshaw v. City of Omaha, 1 Nebr., 16. 
Turner v. Althaus, 6 Nebr., 54, 77. 
Taxation of vacant and farm lands within city limits. 


Bryant v. Estabrook, 16 Nebr., 217. 
Schoenheit v. Nelson, 16 Nebr., 235, 238. 
Holmes v. Andrews, 16 Nebr., 296. 
Otoe County v. Brown, 16 Nebr., 394, 397. 
McClure v. Warner, 16 Nebr., 447. 
D’Gette v. Sheldon, 27 Nebr., 829. 
Alexander v. Wilcox, 30 Nebr., 793. 
Warren v. Demary, 33 Nebr., 327. 
Fuller v. Colfax County, 33 Nebr., 716. 
Black v. Leonard, 33 Nebr., 745. 
Alexander v. Thacker, 43 Nebr., 494, 497. 
Foreclosure of tax lien. When does the five-year limit begin 
to run? 
In the opinion in the last case cited Norvat, C. J.. makes an 
exhaustive review of the decisions on this point. 


Cobbey v. Buchanan, 48 Nebr., 391. 

At the request of an infant, an attorney examined the record 
and advised the infant as to his right to certain property in- 
herited from his deceased father. This wis held not a necessary 
for which the infant was liable. 

Leake v. Lucas, 65 Nebr., 359. 

Medical service rendered to the husband, is such a family 
necessary aS renders the wife liable, after a return nulla bona 
upon an execution against the husband. 

These two cases have been pointed out as establishing one 
rule for lawyers and another for doctors. An examination will 
disclose that the first involves a common-law right; the latter 
the construction of a statute. 


Commercial Nat. Bank v. Nebraska State Bank, 33 Nebr., 292. 
Lancaster County Bank v. Gillilan, 49 Nebr., 165, 
178. 
Assignment for benefit of creditors. Title of assignee. 
The opinion in the latter case, by IRVINE, C., contains an 
exhaustive summary. The decisions which he cites are cited 
elsewhere in this table. 


Dawson v. Merrille, 2 Nebr., 119. 
Simmons v. Yurann, 11 Nebr., 516. 
Carkins v. Anderson, 21 Nebr., 364,.368. 
Carkins v. Anderson, 135 U. S., 483. 
Public lands. Improvements. 
Entry of land under United States laws. Agreement by entry- 
man to convey after he shall have acquired title. Public policy. 
The third case in the foregoing series states that the second 
overrules the first. But the fourth case in such series reverses 
the third. 
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Filley v. Duncan, 1 Nebr., 134. 
Colt v. Du Bois, 7 Nebr., 391, 394. 

In the opinion in the former case CROUNSE, J., says that the lien 
of a judgment does not attach to lands acquired after its ren- 
dition, so as to affect bona-fide purchasers, until levy of execu- 
tion. In the latter opinion, GanTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule. 


German Nat. Bank v. First Nat. Bank, 55 Nebr., 86. 
An insolvent corporation, merely because it is a corporation, is 
not prohibited from preferring particular creditors. 
National Wall Paper Co. v. Columbia Nat. Bank, 
63 Nebr., 234. 


An insolvent corporation can not make a preference of a debt 
due from it on which the officers and directors are bound as 
sureties. 


Grimes v. Farrington, 19 Nebr., 44. ; 
Bonns v. Carter, 20 Nebr., 566. 
Hershiser v. Higman, 31 Nebr., 531. 
Hamilton v. Isaacs, 34 Nebr., 709, 713, 714, 716. 
Jones v. Loree, 37 Nebr., 816. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Assignment for the benefit of creditors. 
The sixth opinion in the foregoing series contains : learned 
discussion by IRvINE, C. 


Hagenbuck v. Reed, 3 Nebr., 17. 
Washington County v. Fletcher, 12 Nebr., 356, 
359. bf 


Graff v. Ackerman, 38 Nebr., 720, 724. 


Taxation of school lands where the state has not parted with 
the title. 


Hare v. Murphy, 45 Nebr., 809. 
Frerking v. Thomas, 64 Nebr., 193. 


Mortgage. ‘Purchase of premises. Assumption of debt. 
In my humble judgment, the latter case overrules the former. 


Handy v. Brong, 4 Nebr., 60, 64. 
Buckmaster v. McElroy, 20 Nebr., 557, 564. 


In the former opinion GanTT, J., appears to lay down the rule 
uut statutes in derogation of the common law are to be strictly 
cunstrued. In the latter, Coss, J., lays down the opposite rule. 
‘Lhe first section of the Code of Civil Procedure would appear to 
settle the question as to that Code. 
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Harmon v. City of Omaha, 53 Nebr., 164, 170. 


Language seems to imply that laches may bar a proceeding by 
jnjunction to prevent the collection of a void tax. 


Casey v. Burt County, 59 Nebr., 624. 


Mere delay of party in proceeding against a void tax, will not 
constitute laches. 


Hill v. Palmer, 32 Nebr., 632. 
Reynolds v. Fisher, 43 Nebr., 172, 173. 


Farmers’ Loan & Trust Co. v. Memminger, 48 
Nebr., 17. 


Lien upon personal property for taxes. 


Hoover v. Engles, 63 Nebr., 688. 
Personal taxes can be collected in an action for debt. 
Rosenbloom v. State, 64 Nebr., 342. 


A tax is not a debt as the word is used in the constitution, 
and, consequently, the provision of section 154 of the general 
revenue law authorizing fine and imprisonment as a means of 
enforcing a license-tax does not trench upon the constitution. 


Howell v. Hathaway, 28 Nebr., 807. 


Rust-Owen Lumber Co. v. Holt, 60 Nebr., 80. 


Mechanic’s lien for material furnished to husband for improve- 
ments upon wife’s property with her knowledge. 


Insurance Co. of North America v. Bachler, 44 Nebr., 549. 


Hartford Fire Ins. Co. v. Corey, 53 Nebr., 209, 
213, following German Ins. Co. v. Eddy, 87 
Nebr., 461. 


Lancashire Ins. Co. v. Bush, 60 Nebr., 116. 


Farmers & Merchants’ Ins. Co. v. Dobney, 62 
Nebr., 213, 23 Sup. Ct. Rep., 565. 


From the latter decision Harlan, Brewer and Brown, JJ., dis- 
sented. 


Recovery of attorney fees in action on insurance policy. 


Johnson v. Jones, 2 Nebr., 126. 
Holliday v. Brown, 33 Nebr., 657, 34 Nebr., 232. 
Wilson v. Shipman, 34 Nebr., 573. 


Campbell Printing Press & Mfg. Co. v. Marder, 
50 Nebr., 283, 287. 


Impeachment of officer’s return. 


McCord v. Krause, 36 Nebr., 764. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Attachment. Chattel mortgage. 
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Merriam v. Rauen, 23 Nebr., 217. 
Alexander v. Thacker, 43 Nebr., 494. 
Interest on tax-sale certificate. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46, 48. 
O’Leary v. Iskey, 12 Nebr., 136, 137. 
Creighton v. Keith, 50 Nebr., 810, 814. 
Jenkins vy. State, 60 Nebr., 205. 
Effect of appeal as to vacating judgment. 


. 


Moore v. Kepner, 7 Nebr., 291. 
General Statutes, 1873, p. 257. 
Selby v. McQuillan, 45 Nebr., 512, 513, 514. 
Appeal bond. Judgment against sureties. 


Morgan v. State. 
State v. McBride. 
’ Goble v. Simeral. 
See note at head of this digest of cases. 


Morse v. Engle, 28 Nebr., 534. 
Holliday v. Brown, 34 Nebr., 232, 234. 
Radzuweit v. Watkins, 53 Nebr., 412, 416. 
Service of summons in the alternative manner. 


Morse v. Steinrod, 29 Nebr., 108. 

Brown v. Work, 30 Nebr., 800. 

Thompson v. Richardson Drug Co., 33 Nebr., 714. 
Lininger v. Raymond, 12 Nebr., 19. 
Nelson v. Garey, 15 Nebr., 531. 
Bierbower v. Polk, 17 Nebr., 268. 
Grimes v. Farrington, 19 Nebr., 44, 48. 
Costello v. Chamberlain, 36 Nebr., 45. 
Kavanaugh v, Oberfelder, 37 Nebr., 647. 
Farwell v. Wright, 38 Nebr., 445. 
Sherwin v. Gaghagen, 39 Nebr., 238. 
Hewitt v. Commercial Banking Co., 40 Nebr., 820. 

Preferring a creditor. Fraudulent conveyance. 


Niland v. Kalish, 37 Nebr., 47. 
Lihs v. Lihs, 44 Nebr., 143. 
These two cases are not inconsistent, as a careful reading will 
disclose. 
Husband and wife. Testimony. 


Peckinbaugh v. Quillin, 12 Nebr., 586, 
Burnham v. Doolittle, 14 Nebr., 214, 216. 
Attachment. Garnishment. Equity of redemption. 
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Ray v. Mason, 6 Nebr., 101. 
Credit Foncier v. Rogers, 8 Nebr., 34. 
Aultman. v. Howe, 10 Nebr., 8. 
Oliver v. Sheeley, 11 Nebr., 521. 
Walker v. Lutz, 14 Nebr., 274. 
Sides v. Brendlinger, 14 Nebr., 491. 
Kyle v. Chase, 14 Nebr., 528. © 
‘ Republican V. R. Co. v. Boyse, 14 Nebr., 130, 132. 
Donovan v. Sherwin, 16 Nebr., 129, 130. ; 
Tessier v. Crowley, 16 Nebr., 369, 372. 


Preserving affidavits in bill of exceptions. The last case repu- 
diates what it claims was a dictum in the eighth opinion of this 
series, See list of cases criticised. 


Scott v. Waldeck, 11 Nebr., 525. 

Donovan v. Sherwin, 16 Nebr., 129, 130. 

City of Seward v. Klenk, 27 Nebr., 615, 30 Nebr., 775. 
Jones v. Wolfe, 42 Nebr., 272. 


City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861, 863. 


Use of bill of exceptions after the same has been quashed. 
Seymour v. Street, 5 Nebr., 85. See White v. Blum, infra. 


Shelley v. Towle. See Haller v. Blaco, infra. 


State v. Moore, 37 Nebr., 13. 
Weis v. Ashley, 59 Nebr., 494. 
The governor as part of the law-making power. 


State v. Sanford, 12 Nebr., 425. 
State v. Krumpus, 13 Nebr., 321. 
Mann v. Welton, 21 Nebr., 541. 
Hamilton v. Fleming, 26 Nebr., 240. 
State v. Wilson, 31 Nebr., 462, 464. 
Johnson v. Bartek, 56 Nebr., 422, 424. 
Attachment. Exempt property. 
The doctrine in Nebraska now is that the judgment of a court 
sustaining an attachment does not settle the status of the prop- 
erty attached as to its exemption. 


State v. Scheve, 65 Nebr., 853. 
State v. Scheve, 65 Nebr., 876. 


Sectarianism and worship in the public schools. 

It appears to be the popular opinion that the latter opinion 
in State v. Scheve overruled the former, or, at least, modified it. 
This question every lawyer must determine for himself. A care- 
ful reading of the twain will disclose that the latter opinion, 
by the then chief justice, is written as an interpretation of the 
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former, by Mr. Commissioner AMES. The commissioner cites 
with approval State v. District Board, 76 Wis., 177; and Chief 
Justice SuLtIvan follows Donohoe v. Richards, 38 Me., 379, 399. 
The two cases appear to be in diametrical opposition—barring 
the difference between the two state constitutions. But in State 
v, Scheve, the only questions involved were sectarian instruction 
and worship—compare commissioner’s opinion with memorandum 
by SEpewicx, J., and concurring opinion of HoLcoms, J.—in 
public schools. The opinion of the chief justice leaves*the use of 
the King-James version therein adhue sub judicc lis cst. Professor 
Cook says there is a vital distinction, in effect, between a con- 
stitutional prohibition of sectarian instruction and a like pro- 
hibition of the use of a sectarian book. 


Stoppert v. Nierle, 45 Nebr., 105. 

The character and reputation of the defendant for chastity 
and virtue, is not at issue in bastardy; and notwithstanding 
proof of the facts of his having sexual connection with the com- 
plainant and of his being the father of her child may affect his 
reputation for chastity, we can not invoke the aid of his previous 
reputation in that respect as tending to disprove such facts. 

Bank of Miller v. Richmon, 64 Nebr., 111. 

In an action for malicious prosecution of a criminal action, 
or for an offense which imputes moral turpitude or want of in- 
tegrity, it is competent for the plaintiff, in making his case in 
chief, to show his previous good character as bearing directly 
upon the question of probable cause, if such reputation was 
known to the defendant, or was of such genera! notoriety that he 
will be presumed to have known it. 

The foregoing were both civil cases, and, consequently, might 
appear to clash. But the question in Stoppert v. Nierle is one of 
primary proof directly tending to affect the opinion of a juror 
as to the guilt of the respondent in the case at bar; while in the 
case of Bank of Miller v. Richmon, the question is one of secondary 
proof bearing upon the probable cause for instituting another 
action. Read and discriminate. 


Walker v. Morse, 33 Nebr., 650. 
Moline v. Curtis, 38 Nebr., 520, 528. 
Motion to quash bill of exceptions. 


Wescott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312. 
The opinion in each of these cases was written by MAXWELL, J. 
The latter opinion, at the most, hardly more than modifies the 
former. In the latter case there is a vigorous dissenting opinion 
by LakE, C. J., page 317. 


White v. Blum, 4 Nebr., 555, 558, 
: Miller v. Hyers, 11 Nebr., 474. 
Stay. Waiver of error proceeding. 
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Wilson v. Griess, May 21, 1903. 
Gilbert v. Garber, June 18, 1903. 

The acknowledgment of a mortgage incumbering a family 
homestead by an officer interested in sustaining the conveyance. 
See Havemeyer v. Dahn, 48 Nebr., 536, and Horbach v. Tyrrell, 48 
Nebr., 514. 


Woods v.:Shields, 1 Nebr., 453, 454. 
Kyger v. Ryley, 2 Nebr., 20, 27. 
Strict foreclosure. Effect of statute. 


Wright v. People, 4 Nebr., 407. 

The first sentence of the third paragraph of the syllabus lays 
down the doctrine of mora] insanity sine cera. The latter sen- 
tence of the same paragraph lays down the right-and-wrong rule. 
These two sentences seem to be in direct and irreconcilable con- 
flict. It appears, from an examination of the original opinion on 
file, that the syllabus was not prepared by the court. 

In my humble judgment, the syllabus does not reflect the 
opinion of the court: “The degree of mental unsoundness, in 
order to exempt a person from punishment, must be such as to 
create an uncontrollable impulse to do the act charged. But if 
it be found to be insufficient to deprive the accused of the ability 
to distinguish right from wrong, he should be held responsible 
for the consequences of his act.” See opinion, pp. 410, 411. The 
syllabus is misleading, because of the omission of the adversa- 
tive conjunction “but” contained in the opinion.—W. F. B. 
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CHARLES F’. DARGAN Y. BENJAMIN K. WILLIAMS, 
FILED OcrosER 9, 1902. No. 11,999. 
Commissioner’s opinion, Department, No. 3. 


1. Mortgage Lien: Prrsonati PROPERTY: VALUE OF PROPERTY: LESS 
Tuan $2,000: DiscHarGE or MortGaGre: PENSION MoNEY: EXEMP- 
TIoN: Cope. Where a mortgage lien on personal property less 
than $2,000 in value is equal to or greater than the value of such 
property, and the mortgagor discharges such lien with money 
received as a pension from the United States, such property is 


7 () 
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exempt from execution, under the provisions of section 531B, 
Code of Civil Procedure. 


2, Exemption: Excnance: Limiration. The exemption provided by 
said section extends to property taken in exchange for the 
property therein mentioned, as well as to the increase of 
such property, subject to the limitation therein fixed as to 
the amount. 


Error from the district court for Dawes county. Action 
in replevin. Tried below before WESTOVER, J. Affirmed. 


Albert W. Crites, for plaintiff in error. 
C. Dana Sayrs, contra, 


ALBERT, C. 


This is an action in replevin, brought by Benjamin K. 
Williams against Charles IF’. Dargan to recover possession 
of five horses, a harrow, a lumber wagon, a buggy and a 
fanning mill, property of the plaintiff, which were seized 
by the defendant sheriff under an execution issued on a 
judgment against plaintiff. There was a trial to the court 
without a jury. The court found in favor of the plaintiff, 
and gave judgment accordingly. The defendant brings the 
case here on error. 

The plaintiff claims the property was exempt from exe- 
cution, under the provisions of section 5316 of the Code of 
Civil Procedure, which is as follows: “There shall also be 
exempt * * * >to every resident of the state of Ne- 
braska, who became disabled in the service of the United 
States as a soldier, * * * all pension money hereafter 
received and all property hereafter purchased and im- 
proved exclusively therewith, not exceeding two thousand 
dollars in value.” It is conclusively established that the 
plaintiff is a pensioner within the meaning of the statute 
quoted, but the defendant insists that the evidence is in- 
sufficient to bring the property within the purview thereof. 
It sufficiently appears from the evidence that in December, 
1892, all the personal property owned by the plaintiff was 
under mortgage to secure the payment of a debt owed by 
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him, the amount of which was equal to the value of the 
mortgaged property; that at that time he obtained about 
$1,000 in pension money from the United States for disa: 
bilities incurred as a soldier in the War of the Rebellion; 
that he applied this money in part payment of the mort- 
gage debt, and gave a mortgage on his real estate to secure 
the unpaid balance; that three of the horses in controversy 
were received by the plaintiff in exchange for property 
covered by said mortgage, and that one was the increase 
of stock included therein; that the remaining horse was 
the increase of a mare, which was received in exchange for 
one of the animals covered by the mortgage; that the har- 
row, lumber wagon and buggy were bought with pension 
money, and the fanning mill was a part of the mortgaged 
property; and that the mortgaged property and the whole 
of, the personal property owned by him at the time of the 
levy did not exceed $500 in value. The plaintiff insists 
that the discharge of the mortgage on his personal prop- 
erty with his pension money, under the facts stated, ren- 
ders such property exempt from execution, under the pro- 
visions of the section above quoted. We concur in this 
view. By the express provisions of the statute the exemp- 
tion laws are to be liberally construed. It would be a nar- 
row and illiberal construction of the statute to hold that 
had the plaintiff invested his pension money in the same 
kind of property as that covered by the mortgage the prop- 
erty thus acquired would have been exempt from execu- 
tion, and at the same time to hold that by the discharge 
of the mortgage lien on his property with such money he 
rendered such property liable to seizure on execution. The 
obvious intention of the statute is to exempt such money, 
and the property in which it is invested, within the pre- 
scribed limits, from seizure on execution. There is no rea- 
son why it should not be as certainly exempt when invested 
in such a way as to divest an outstanding lien on the prop- 
erty of the pensioner as when it is laid out in the acquisi- 
tion of the complete title to property. Theoretically, there 
is a wide difference between the purchaser of personal 
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property and one who discharges a lien on property to 
which he holds the legal title. But where, as in this case, 
the amount of the lien equals the value of the property sub- 
ject thereto, the practical difference of the two transac- 
tions would be hard to define. By the discharge of the 
outstanding debt, under such circumstances, the party dis- 
charging it acquires an interest in the property which he 
did not before possess, and his title, which was before pre- 
carious, and of no commercial value, becomes certain and 
valuable. In our opinion, by the discharge of the mort- 
gage debt the plaintiff became a purchaser of the prop- 
erty, within the meaning of the statute, and would 
hold it exempt from execution. But the defendant insists 
that, admitting such to be the rule, it does not apply to 
the increase of such property, nor to property received in 
exchange for it. As before stated, one of the objects of the 
statute is to protect the investment of pension money by 
its owner. One man will invest his pension money in real 
estate, and depend on its rise in value for the returns on 
his investment. We do not think it will be claimed that 
should he sell such land at an advance, the excess over and 
above his investment would be liable to seizure on execu- 
tion, so long as the total amount is less than $2,000. An- 
other man invests his pension money in live stock, and de- 
pends for his returns on the increase of that stock. If the 
profits on the investment in real estate are exempt from 
execution, on what theory can it be held that the profits 
from an investment in personal property are subject to © 
execution? We believe the section of the statute under 
consideration, construed liberally, as we are required to 
construe it, protects the increase of property purchased 
with pension money, so long as the total amount of prop- 
erty, taking into account increase, does not exceed $2,000, 
from seizure on execution. As to the exchange of the prop- 
erty purchased with pension money for other property, ‘we 
are satisfied that the property thus received in exchange 
is exempt from execution. The law was intended for the 
benefit of the pensioner, and it would be of little benefit if, 
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in order to avail himself of such law, he should be required 
to hold property, after it had become unserviceable or un- 
fitted for his use, on peril of having the proceeds seized on 
execution. We think the cases of Crow v. Brown, 81 Ia., 
344, 46 N. W. Rep., 993, 11 L. R. A., 110, and Yates County 
Nat. Bank v. Carpenter, 119 N. Y., 550, 23 N.- EB. Rep., 
1108, 7 L. R. A., 557, 16 Am. St. Rep., 855, are in point on 
this proposition. We find no error in the record. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


PUNTENEY-MITCHELL MANUFACTURING COMPANY V. T. G. 
NorRTHWALL COMPANY. 


FILED OCTOBER 9, 1902. No. 12,058. _ 
Commissioner’s opinion, Department No. 3. 


1. Answer: CounTER-CLAIM. Answer examined, and held sufficient, 


as against an objection first urged at the close, to constitute 
a@ counter-claim. 


2. Vendee: Goops: ACCEPTANCE: WaIvEerR: Latent Derrecrs. The 
acceptance of goods by a vendee,is not a waiver of his right 
to return them for breach of warranty, where he had not 
inspected nor had a reasonable opportunity to inspect them 
before such acceptance, nor where the defects were latent, 
and he accepted the goods in ignorance thereof. 


3. Wendor: Contract of SALE: WaRRANTY: DaMAGES. Where the 
_vendor, in pursuance of a contract of sale, delivers goods 
which do not conform to the warranty, which the vendee 
for that reason returns, or duly offers to return, and the 
vendor fails to furnish goods conforming to the warranty, the 
vendee has a right of action for breach of contract, and in 
‘such action is entitled to recover such damages as may be 
-reasonably supposed to have been in contemplation of the 
. parties, when the contract was made, as the probable conse- 
quences of such breach. 
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4. Instruction as to Measure of Damages. In such action it is error 
to instruct the jury that the measure of damages is the differ- 
ence between the agreed price and the real value of the goods 
actually delivered. 


5. Goods: Purcuase: RESALE: ELEMENTS OF DAMAGE. Where the 
goods are bought for the purpose of resale, which is known 
to the vendor, and the vendee, before discovering the defects, 
sells them to his customers, who reject them because of such 
defects, the reasonable expenses incurred in making such 
abortive sales, and the reasonable expenses incurred in return- 
ing the goods to such vendee, are proper elements of damage. 


Errok from the district court for Douglas county. 
Tried below before ESTELLE, J. Reversed. 


Crane, Crane & Erwin and J.J. Boucher, for plaintiff in 
error. 


T. W. Blackburn, contra. 
ALBERT, C. 


The petition in this case, omitting the formal parts, is 
as follows: 

“1, Plaintiff for cause of action shows to the court that 
it is a corporation organized and doing business under and 
by virtue of the laws of the state of Missouri, and that 
defendant is a corporation organized and doing business 
under the laws of the state of Nebraska. 

“2. That at the times hereinafter stated plaintiff sold and 
delivered to the defendant at defendant’s special instance 
and request the following goods for which defendant 
agreed to pay the sums hereinafter stated, to-wit: 

March 10, 1898, to 10 diamond cultivators at $10... .$100 
April 5, 1898, to 10 diamond disc cultivators at $15.. 150 
April 9, 1898, to 6 diamond disc cultivators at $15... 90 
April 15, 1898, to 6 diamond disc cultivators at $15.. 90 
April 15, 1898, to 9 diamond disc cultivators at $15.. 135 
April 30, 1898, to 5 diamond dise cultivators at $15.. 75 
May 28, 1898, to 2 diamond disc cultivators at $15... 30 
May 31, 1898, to 2 diamond disc cultivators at $15... 30 
May 31, 1898, to 3 diamond disc cultivators at $15... 45 


$745 
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‘3. That on the 13th day of July, 1898, said defendant 
paid to this plaintiff on account of the foregoing, the sum 
_of $25.64 and no more, for which sum the defendant has 
been given credit by this plaintiff, and there is now due 
and unpaid on account of the aforesaid sale of goods from 
defendant to plaintiff the sun of $719.36.” 

The answer upon which the case was tried, is as follows: 

“Comes now the defendant, and leave of court first being 
obtained, filed this its amended answer to plaintitff’s peti- 
tion and denies each and every allegation contained 
therein not herein specifically admitted and denies speci- 
fically that plaintiff is a corporation and denies specifically 
that plaintiff is the real party in interest. Jurther an- 
swering defendant admits that at the time stated in plain- 
tiff’s petition, certain goods, wares and merchandise were 
shipped to defendant’s order but denies that the goods 
set out in plaintiff’s petition were shipped to defendant’s 
order and denies that the goods shipped as stated in plain- 
tiff’s, petition were of the kind and character ordered by 
the defendant. Defendant further specifically denies that 
it is indebted to the plaintiff in any sum whatsoever. Fur- 
ther answering and by way of counter-claim, defendant 
alleges that when its order was given for goods to the 
plaintiff, it was upon the implied warranty of plaintiff 
that said goods, wares and merchandise were constructed 
in a good, workmanlike manner and alleges that said 
goods, wares and merchandise so ordered were expressly 
' guaranteed by plaintiff to perform the work for which they 
were intended in a satisfactory manner and plaintiff orally 
expressly warranted said goods in addition to said implied 
warranty, to be equal to the best of the kind in the market. 
Defendant further alleges that it received from this plain- 
tiff or some one claiming to do business in the name of this 
plaintiff forty-three (43) diamond disc cultivators. Said 
cultivators being sent to defendant under defendant’s or- 
- der as hereinbefore stated with the implied warranty that 
they were constructed in a good workmanlike manner and 
that they were guaranteed to perform the work for which 


8 NEBRASKA REPORTS. - [VOL. 66 


Punteney-Mitchell Mfg. Co. v. Northwall Co. 


they were intended in a satisfactory manner and upon the 
express warranty that same were equal to the best culti- 
vators in the market. Said cultivators were each and all 
returned to defendant by defendant’s customers as worth- 
less, as made in an unworkmanlike manner, as inadequate 
to the work for which they were intended and not equal to 
the best in the market. Said cultivators were constructed 
with weak beams and with the discs adjusted in an un- 
workmanlike manner so that they could not be readily 
adjusted and they failed, after trials in the field, made 
by defendant’s customers, to perform the work of 
disc cultivators and especially these disc cultivators 
so, failed to perform the work for which they were 
purchased and for which they were intended. Said culti- 
vators are now held by the defendant subject to the order 
of the plaintiff and have been so held by the defendant 
since June 1, 1898. Defendant further alleges that it 
offered in good faith, according to the usages of the trade, 
to return to the plaintiff all of the cultivators hereinbefore 
mentioned and offered to pay the freight for returning 
same, and by letter proposed a formal tender of the return 
of said diamond disc cultivators which proposed formal 
tender was rejected. Plaintiff in writing having declined 
to consider the proposal or any proposition looking to the 
return of the cultivators or to accept any form of tender 
of the return of said cultivators. Defendant further al- 
leges that by reason of the refusal of defendant’s custo- 
mers to retain and pay for the said forty-three (43) culti- 
vators and by reason of their return to the defendant as 
useless, improperly constructed and not equal to the best 
cultivators in the market and not constructed in a good 
and workmanlike manner, defendant was unable to perfect 
its sales of said cultivators to each and all of said custo- 
mers and was deprived of its reasonable profit on each 
and every cultivator sold. Defendant further alleges that 
by reason of said failure as aforesaid on the part of said 
cultivators to perform the work for which they were in- 
tended in a satisfactory manner and by reason of their 
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being returned to defendant as aforesaid, defendant was 
obliged to pay out divers sums as freight on said culti- 
vators, said sums amounting to $65.77. Defendant further 
alleges that immediately upon being advised by its custo- 
mers of the failure of said cultivators to perform the serv- 
ices for which they were intended and immediately upon 
being advised of the fact that same were not constructed 
in a good and workmanlike manner and not equal to the 
best cultivators in the market, defendant, according to 
the usage of the trade, notified plaintiff by telegram and 
-by letter and frequently requested plaintiff to apply the 
necessary remedy and add to such cultivators such neces- 
sary appliances as would enable the defendant to compel 
said customers to retain each and all of said cultivators 
and to pay for same but said requests made by defendant 
upon plaintiff were by plaintiff ignored. Defendant fur- 
ther alleges that plaintiff refused absolutely to strengthen 
the beams of said cultivators and to provide appliances 
for adjusting said discs and to replace defective parts of 
said cultivators notwithstanding its implied warranty 
that said cultivators were constructed in a good and work- 
manlike manner and would perform the work for which 
they were intended in a satisfactory manner and the ex- 
press warranty that said cultivators were equal to the 
best in the market. Plaintiff refused also to repay the de- 
fendant the amounts expended for freight and the damages 
sustained through plaintiff’s negligence and plaintiff also 
refused to receive back the forty-three (43) cultivators 
and each of them and refused to credit the defendant with 
the prices charged for the forty-three (43) cultivators 
which cultivators are now held by defendant subject to 
plaintiff’s order and which are worthless for trade pur- 
poses. Defendant further alleges that it was obliged to ex- 
pend and did expend in and about the business of making 
the sales hereinbefore mentioned, the sum of $86, in which 
further sum it was damaged by reason of the conduct and - 
negligence of plaintiff hereinbefore described. Defendant 
further alleges that it has been damaged in its business 
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reputation by reason of the facts hereinbefore stated and 
has suffered irreparable loss by reason of plaintiff’s negli- 
gence and plaintiff’s failure to comply with the terms and 
conditions set forth fully herein. Said damages being in 
the sum of $300, wherefore defendant claims damages in 
the sum of $365.77 and its costs herein expended for which 
defendant prays judgment.” 

The reply is a general denial. There was a verdict and 
judgment for the defendant for $62.41. The plaintiff 
brings error. 

It was conceded on the trial that the ten diamond culti- 
vators were satisfactory, and that the plaintiff was en- 
titled to recover the price thereof. Hence, when we refer 
to the cultivators hereafter it will be understood that we 
refer to the diamond disc cultivators. 

The plaintiff insists that the facts stated in the answer 
are insufficient to constitute a counter-claim. The answer 
falls far short of a model pleading, and had its sufficiency 
been challenged earlier in the case, we should have been 
disposed to hold it insufficient. But as it was first assailed 
at the close of the testimony, it should be construed liber- 
ally, and in the light of the entire record. National Fire 
Ins. Co. v. Eastern Building and Loan Ass’n, 63 Nebr., 
698. Thus construed, we think it states a counter-claim. 

It is not easy to determine from the answer whether 
the defendant intended to show an election to reject the 
cultivators because of their defects and recover damages for 
a breach of the contract of sale, or to rely on the express 
or implied warranty, and recoup his damages for a breach 
thereof. But as the former theory was submitted to the 
jury by the instructions of the court, and defendant now 
argues the case on that theory, the sufficiency of the record 
should be tested by it. 

It is urged by the plaintiff that, after acceptance, the 
vendee has no right to return the goods for breach of war- 
ranty. Many authorities are cited in support of this 
proposition, none of which we consider in point. The rule 
contended for is subject to the qualification that such ac- 
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ceptance must be with knowledge of the defects, or after 
inspection or a reasonable opportunity therefor, unless 
the defects are latent. In this case there is evidence tend- 
ing to show that the defects were in the nature of latent 
defects, and that the defendant properly tendered a return 
of the goods on discovering such defects. Under such cir- 
cumstances, its previous acceptance of the goods was not 
a waiver of its right to return them for breach of warranty. 
The court instructed the jury, among other things, that the 
measure of the defendant’s damages “would be the differ- 
ence between the agreed price of $15 for each diamond 
dise cultivator, and the real value of such diamond disc 
cultivators.” In view of the theory of the defense, and on 
which the case was submitted to the jury, this instruction 
is clearly erroneous. The difference in value stated would 
be an element of damage, had the defendant elected to 
accept the goods and recoup his damages in an action for 
the price; but, as we have seen, that is not the theory of 
the defense. The evidence shows that the defendant 
bought the goods for the purpose of resale to retail dealers, 
which purpose was known to the plaintiff at the time of 
the sale to the defendant; that a part of the goods were 
thus resold by the defendant before discovering the alleged 
defects; that because of such defects the goods thus sold 
were returnec to the defendant by its customers, and the 
freight charges thereon paid by it; that in and about the 
making of such sales, the defendant necessarily incurred 
certain expenses. The court instructed the jury that such 
freight charges and expenses were proper elements of dam- 
age recoverable by the defendant. The plaintiff insists 
this was error. One argument advanced in this behalf 
is that the defendant having elected to reject the goods, 
the contract of sale was thereby rescinded, and the respect- 
ive parties released from all liability thereon. But it 
seems to us that in this argument there is a failure to dis- 
tinguish between a refusal to accept, or a return or offer 
to return goods not corresponding to the warranty, and a 
rescission of the contract of sale, and between an action 
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for breach of warranty and one for breach of contract. 
Such failure renders the argument confusing. In this 
case, there was a contract between the parties whereby the 
plaintiff was bound to deliver to the defendant goods war- 
ranted to be of a certain quality. According to the finding 
of the jury, as performance of its part of the contract the 
plaintiff tendered goods of an inferior quality. The de- 
fendant had the option to accept them and rely on the 
warranty, or to refuse them. Its election to adopt the lat- 
ter course would not necessarily result in a rescission of 
the contract, nor in a release of the plaintiff from its obli- 
gation to perform its part of the contract according to its 
terms. On its failure thus to perform its part of the con- 
tract, there resulted a breach of contract, independent of 
a breach of the warranty, for which it is answerable in 
such damages as would reasonably be in contemplation of 
the parties as a result of such breach when the contract 
was made. 

As to the measure of damages in cases of this kind, the 
general rule is that the injured party is entitled to recover 
such damages as naturally and reasonably result from a 
breach of the contract, or as may reasonably be supposed 
to have been in the contemplation of both parties when the 
contract was made. Burr v. Redhead, Norton, Lathrop 
Co., 52 Nebr., 617, 620, and cases cited. The plaintiff knew 
the purpose for which the goods were bought, and must 
have known that carrying out such purpose would entail 
certain expense. It must be held to have known that the 
alleged defects, in all probability, would not be discovered 
until after the delivery of the goods to the defendant’s cus- 
tomers, and the right of the defendant, under the contract, 
to return or offer to return the goods because of their fail- 
ure to conform to the warranty. Such being the case, the 
reasonable expense incurred in making such abortive sales, 
as well as the reasonable cost of returning the goods to 
the defendant, must be held to have been in the contem- 
plation of both parties to the contract at the time it was 
made, and consequently proper elements of damage. The - 
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instructions on this point do not clearly limit the recovery, 
as to those items, to such expenses and charges as are rea- 
sonable. They are not complained of on this ground, but 
as the case must be retried, it is not out of place to suggest 
that the recovery for those items should be thus limited. 
There is another matter that should be noticed at this time. 
The defendant insists that the goods were worthless, and 
there is evidence to that effect. If such be the case, the 
defendant was under no obligation to return or offer to re- 
turn the goods; and it would seem reasonable that from 
the time of discovering the worthlessness of the goods, as a 
reasonable person, the defendant should have incurred no 
expense in transporting them from one place to another 
for the purpose of returning or offering to return them to 
the plaintiff, so long as it was not required to do so in 
order to avail itself of its remedies under the contract. 
Such expenses thus incurred should not be permitted to 
swell the recovery in this case. 

The plaintiff insists that the court should take judicial 
notice that the goods were of some value, and, in support 
of this position, cites Case Threshing-Machine Co. v. 
Haven, 65 Ya., 359, where the court held it would take ju- 
dicial notice that a steam-thresher is of some value. We 
are not disposed to question that case, but, clearly, the rule 
should not be extended beyond such articles of personal 
property as are familiar to persons generally. The goods 
under consideration are not of. that character, and it can 
not be said, as a matter of law, that they have any value. 

Other questions are discussed, but they are not such as 
are likely to arise on another trial. 

For the reasons pointed out, we recommend that the 
judgment of the district court be reversed, and the cause 
remanded for further proceedings according to law. 


DurFris and AMEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
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the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 


CHARLES Q. DE FRANCE, APPELLANT, V. MELVIN T. 
HARMER ET AL., APPELLEES. 


FILED OCTOBER 22, 1902. No. 12,904. 


1. Constitutional Law: MopiricaTIon oF STtaTuTE. Changes or modi- 
fications of existing statutes as an incidental result of adopt- 
ing a new law covering the whole subject to which it relates, 
are not forbidden by section 11, article 3, of the constitution. 


Primary ELEcTION Law. The primary election 
law (Session Laws, 1899, ch. 27) being an original enactment, 
complete in itself, does not contravene section 11, article 3, 
of the constitution, although section 6 operates indirectly as 
an amendment of section 1 of the general registration law. 


APPEAL from the district court for Lancaster county. 
Heard below before Frost, J. Affirmed. 


Charles Q. De France, for himself, Thomas J. Doyle and 
George W. Berge, with him. 


Edmund C. Strode, D. J. Flaherty, Lorenzo W. Billings- 
ley, Robert J. Greene and Richard H. Hagelin, contra. 


SULLIVAN, C. J. 


It seems doubtful whether appellant, by reason merely | 
of being an accredited candidate for a public office, would 
be entitled, under any circumstances, to champion in court 
the claims of those who may be embarrassed in the exer- 
cise of their right to vote at a primary election by refusing 
to disclose to the supervisors of registration their political 
faith and affiliation. But that question need not be de- 
cided. Without determining it, we reach the conclusion 
that the decision of the district court is right and must in 
any event be affirmed. The contention that appellees, who 
are supervisors of registration for one of the election pre- . 
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cincts of the city of Lincoln, should be enjoined from mak- 
ing inquiry touching the party affiliation of persons offer- 
ing to register under the act of 1889 (Session Laws 1889, 
chapter 54) ,is grounded on the assumption that section 6 of 
the act of 1899 (Session Laws, 1899, chapter 27), relating 
to primary elections and conventions, contravenes section 
11, article 3, of the constitution and is therefore void. The 
section of the constitution here referred to declares that 
‘no law shall be amended unless the new act contain the 
section or sections so amended and the section or sections 
so amended shall be repealed.” This provision is, of 
course, mandatory, and no enactment in contravention of 
it can stand. But there is, it seems to us, no very strong 
reason for claiming that the primary election law is, in 
substance, amendatory legislation. It professes to be, 
and it is, in our judgment, a complete and _ inde- 
pendent act. Section 6 of the act of 1899 is in part, as 
follows: “In order that none but those affiliating with 
and being members of any political party shall partici- 
pate in any primary election held by such political party, 
a system for the registration of such persons is hereby 
provided, and such registration shall be conducted in 
form and manner as follows to wit: In all cities and 
towns, of whatever class, in which a registration law is 
in force under the provisions of the general law governing 
regular state elections, there shall be set aside on the 
regular registration books used for the purpose of regis- 
tering persons who are qualified to vote at the next regu- 
" lar state election, space for the registration of all persons 
who may desire to take part in any primary election held 
by any political party. Such space shall be provided on 
the regular state registration books, immediately follow- 
ing the last perpendicularly ruled column in such books, 
and shall be headed as follows: ‘Party Affiliation.’ It shall 
be the duty of the supervisors of registration of such reg- 
ular state registration to ask each person who applies to 
be registered, the question, ‘What political party do you 
desire to affiliate with?’ And the name of the political 
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party given by such person so applying to be registered 
shall be recorded in the column provided on the books of 
registration for that purpose. In case anv person apply- 
ing to be registered does not desire to state his party 
affiliation, he shall not be required so to do, nor shall his 
failure so to do act as a bar to his registration for the 
purpose of voting at any election held under the provia- 
ions of the general election law but only at a primary elec- 
tion.” This section does undoubtedly modify section 1 of 
the general registration law; it imposes additional duties 
upon supervisors of registration and upon the governing 
authorities of incorporated cities. The latter must now 
provide registration books with an additional column and 
caption, and the former must, if they can obtain the in- 
formation, enter in the added column the name of the po- 
litical party with which each registered voter desires to 
affiliate. The later act touches at one point upon the 
earlier one, but according to the consensus of judicial 
opinion the impingement is not fatal. The provision of 
the constitution above quoted has reference only to acts 
which profess to be, or are in fact, amendatory of earlier 
legislation. “An act complete in itself is not,” says Judge 
Cooley in People v. Mahaney, 13 Mich., 481, “within the 
mischief designed to be remedied by this provision, and 
can not be held to be prohibited by it without violating its 
plain intent.” It has been repeatedly held by this court, 
and is stated in the different cases with greater or less 
clearness, that changes or modifications of existing stat- 
utes as an incidental result of adopting a new law cover- 
ing the whole subject to which it relates, are not forbidden 
by our constitution. Smails v. White, 4 Nebr., 353; State 
v. Whittemore, 12°Nebr., 252; State v. Ream, 16 Nebr., 
681; Stricklett v. State, 31 Nebr., 674; Van Horn v. State, 
46 Nebr., 62.. In the case last cited it is said by Commis- 
sioner IRVIN (page 79), “that it is competent for the leg- 
islature to pass a new act complete in itself, and the fact 
that such act modifies, changes, or destroys the effect of 
other statutes does not render it in conflict with the consti- 
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tution.” If we should adopt the contention of counsel for 
appellant, and hold section 6 of the primary election law 
unconstitutional because it modifies section 1 of the gen- 
eral registration law, we would establish in this state a 
principle which would, if adhered to, produce endless mis- 
chief. A very. great number of our original enactments, 
indirectly and by implication, amend pre-existing stat- 
utes. Take for example the homestead law. It amends 
the decedents’ act, the law on the subject of real estate, the 
married woman’s act and the Code of Civil Procedure. It 
is quite probable that other acts have even a wider in- 
fluence. To hold that a reenactment and publication of 
every statute thus amended is required by the constitu- 
tion would bring confusion and disaster. It would, as is 
said in People v. Mahaney, make it impossible to tell what 
the law is. 

The judgment of the district court denying the applica- 
.tion for a permanent injunction, is clearly right and is 


therefore 
AFFIRMED. 


STATH OF NEBRASKA, EX REL. WILLIAM REYNOLDS, v. GUY 
T. Graves, DISTRICT JUDGE. 


FILED OCTOBER 22, 1902. No. 12,962. 


1, Injunction: TRANSFER OF POSSESSION OF PROPERTY FROM ONE 

" LiricaANT TO ANOTHER. A court or judge has no authority by 
@ provisional injunction to trausfer the possession of real or 
personal property from one litigant to another. 


2.°> ORDER AT CHAMBERS WirHouT HEARING oR NOTICE, 
Vorb. Such an order made by a judge at chambers, without 
a hearing or any opportunity to be heard, held to be, not merely 


. erroneous, but absolutely void. 


3. Superintending Authority of King’s Bench: INFERIOR TRIBUNALS: 
Manpamus: ConsTiTuTION. The superintendent authority of the 
king’s bench over inferior tribunals is, to the extent that it 
may be exercised by the use of the writ of mandamus, included 
in, and part of, the original jurisdiction given by the consti- 
tution to this court. 
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4, Mandamus to Vacate Injunction: Disrricr Jupak. A judge of the 
district court may, if the ordinary remedy Is inadequate, be 
compelled by mandamus to vacate an injunction granted by 
him without jurisdiction or authority. 


ORIGINAL application for a writ of mandamus to com- 
pel the respundent, as district judge, to vacate an injune- 
tion. Writ allowed. 


Hiram Chase, for relator. 
Thomas L. Sloan, contra. 


SuLMIVAN, C. J. 


This action, brought for the purpose. of compelling re- 
spondent, as judge of the eighth judicial district, to va- 
cate two provisional injunctions allowed by him at the 
instance of Oran BB. Phillips, grows out of a controversy 
over the right of possession of a quarter section of farm- 
ing land in Thurston county. One eighty of the land is 
owned by Blanche R. Phillips, a minor, and the other 
eigthy is part of the estate of Mary V. Phillips, deceased. 
On August 28, this year, Oran B. Phillips instituted two 
actions, one as guardian of Blanche R. Phillips and the 
other as administrator of the estate of Mary V. Phillips, 
to enjoin the relator from going upon the real estate in 
question and from interfering in any way with the crops 
growing thereon. The petitions in the two cases, except 
as to the property described and the averments of owner- 
ship and representative capacity, are substantially identi- 
cal. One of them, omitting formal parts, is as follows: 

“The plaintiff for cause of action against the defeudant 
alleges: 

“1, That the said plaintiff is the duly appointed, quali- 
fied and acting administrator of the estate of Mary V. 
Phillips, deceased. 

“2. That the said Mary V. Phillips, deceased, died in 
said Thurston county, Nebraska, seized of real estate in 
said Thurston county described as follows, to wit: South 
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half of the northwest quarter of section 24, township 25, 
north range 7, east of the 6th P. M. 

“3. That the plaintiff as administrator aforesaid is 
charged with the duty of protecting the said property of 
the said decedent against loss, damage and destruction and 
is entitled to the possession, use and benefit and control 
of said property for and on behalf of the estate of the 
said decedent. 

“4, That the defendant William Reynolds has commit- 
ted repeated acts of trespass upon the said land of your 
petitioner’s decedent by going upon the said land and by 
using the same without any right whatever and is threat- 
ening to repeat said acts of trespass and to continue said 
use of said lands regardless of the rights of your peti- 
tioner to the possession, use and benefit of the said lands 
all to the great and irreparable injury of the estate of your 
petitioner’s decedent and to your petitioner as adminis- 
trator aforesaid. And the said defendant in utter disre- 
gard of your petitioner’s rights and of the rights of the 
estate of your petitioner’s decedent has threatened to re- 
move from said land the crops of corn and wheat now being 
upon said land and being the property of the said estate 
of your petitioner’s decedent and of your petitioner as 
administrator aforesaid, and to dispose of the same to 
his own use and benefit and to deprive your petitioner as 
adininistrator aforesaid of the said property, and will 
unless restrained by order of this court remove, sell and 
dispose of said crops of wheat and corn and will continue 
his said trespasses upon the said land to the great and 
irreparable injury of the estate of your petitioner’s de- 
cedent and of your petitioner as administrator aforesaid. 

“5. That the defendant is insolvent and that a judg- 
ment for damage could not and can not be enforced against 
him and that the plaintiff has no adequate remedy at law. 
Wherefore your petitioner prays for a temporary order of 
injunction restraining the defendant, his servants and 
agents from trespassing upon the land above described 
and from removing or attempting to remove the crops of 
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corn and wheat now being upon said land and from dis- 
posing of or in any manner interfering with said property 
or any part thereof, until the final hearing of the cause 
and on final hearing of the cause said injunction be made 
perpetual and for such other relief as is just and equitable.” 

Both petitions were presented to respondent as judge 
of the district court, and upon each of them he indorsed 
the following order: “Upon the reading the petition of 
the plaintiff, duly verified, and for good cause shown, it 
is ordered that an injunction be granted herein enjoining 
the defendant his servants and agents from trespassing 
upon the following described land, to wit: South half of 
the northwest quarter of section 24, township 25 north, 
range 7 east of the 6th P. M. in Thurston county, Ne- 
braska, and from removing or attempting to remove the 
crops of corn and wheat now being upon said lands and 
from disposing of or in any manner interfering with 
said property or any part thereof, until the further order 
of the court upon the plaintiff executing and delivering 
to the clerk of this court an undertaking to the defend- 
ant in the sum of $500 with approved sureties, conditioned 
as required by law.” 

The undertakings required by these orders were fur- 
nished by Phillips and were approved by the clerk of the 
district court, who thereupon issued summonses notifying 
relator that the actions were pending and that injunctions 
had been allowed. 

The case now before us was brought on the theory that 
the respondent exceeded his authority in granting the pro- 
visional injunctions and that this court should by writ of 
mandamus compel him to rescind hjs action. The submis- 
sion of the case was somewhat irregular, but from the 
pleadings and admissions made by counsel at the trial it 
is, we think, entirely clear that relator was, and had been 
ever since March 1, 1901, in exclusive possession of the 
land under and by virtue of a written lease executed to 
him by Oran B. Phillips, the husband of Mary and the 
father of Blanche. It further appears that the land is 
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within the limits of the Omaha Indian reservation, and 
that it had been allotted to Mary and Blanche, as mem- 
bers of the Omaha tribe of Indians, in accordance with the 
acts of congress providing for the allotment in severalty 
of tribal lands. The ground upon which Phillips proceeds 
in the actions brought by him against the relator is that 
the relator’s lease is invalid and his possession, therefore, 
unlawful. Whether this position is tenable we need not 
determine. It may be that the lease is void. Conceding 
that it is, the fact still remains that relator entered under 
it and was in actual, exclusive and peaceable possession 
of the land, and of the crops growing thereon, at the time 
the injunctions were allowed. This being so, the neces- 
sary effect of the orders made by respondent, if heeded or 
enforced, would be to dispossess the relator, to exclude 
him from the property and transfer his possessory right to 
Phillips, who was left free to enter and reap where he had 
not sown. Phillips was, it is true, claiming the land, but 
he did not occupy it, and the injunctions were therefore 
not granted for the purpose of preventing a threatened in- 
vasion of a present actual possession. Clearly the action 
of respondent in attempting to take from relator, without 
a hearing or an opportunity to be heard, the possession of 
real and personal property which he claimed, aad still 
claims, was rightfully his, can not be justified as an exer- 
cise of judicial power. The provisional injunction was 
never designed to transfer the possession of property from 
one litigant to another. A court or judge can not thus dis- 
possess a party, and then compel him to produce evidence 
and establish his title in order to obtain restitution. “It 
has been decided repeatedly,” says Mr. Justice Campbell, 
in Tawas & B.C. BR. Co. v. Iosco Circuit Judge, 44 Mich., 
479, “that any decree or order divesting possession or 
rights on a preliminary inquiry is illegal and void, so that 
no one need respect or obey it.” In Calvert v. State, 34 
Nebr., 616, a case which is in no material feature dis- 
tinguishable from the one at bar, it was held that the 
provisional injunction allowed by the district judge was 
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absolutely null. In the opinion written by MAXWELL, C. 
J., it is said: “A temporary injunction merely prevents 
action until a hearing can be had. If it goes further, and 
divests a party of his possession or rights in property, it is 
simply void.” This statement seems to be fully sustained 
by the adjudged cases in other jurisdictions, and we have 
found no decision giving color or countenance to a con- 
trary view. But whether the action of respondent be re- 
garded as absolutely void or only voidable, as his counsel 
contends, it was manifestly an abuse and perversion of 
process that ought to be speedily corrected. 

We have, of course, authority to review and reverse it 
in an appellate proceeding, but, under the circumstances 
here disclosed, that remedy is not, in our judgment, an 
adequate one. The rights of the relator can be adequately 
protected only by the prompt rescission of the orders of 
which he complains; and the power to grant this relief by 
mandamus is certainly vested in this court. The superin- 
tendent authority of the king’s bench over inferior tri- 
bunals is, to the extent that it may be exercised by the 
use of the writ of mandamus, included in, and part of, the 
original jurisdiction given by the constitution to the su- 
preme court. In State v. Beall, 48 Nebr., 817, this court 
issued a mandamus requiring the judge of the Tenth dis- 
trict to receive and enter of record a verdict which was, in 
his judgment, defective both in form and substance. Al- 
though no reference is made in the opinion to the source 
of the authority under which the court acted, what it did 
was undoubtedly an exercise of the revisory jurisdiction 
or superintending control by which the king’s bench, from 
the earliest times, kept inferior courts within their legiti- 
mate bounds. Whether the verdict responded to the 
issues made by the pleadings and was sufficient in form 
was a question which the trial court was bound to decide. 
It was a judicial question, and the decision of it was, after 
final judgment, subject to revision by this court in the ex- 
ercise of its appellate jurisdiction. The allowance of the 
writ of mandamus was, therefore, justifiable only on the 
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ground that the decision of the trial court was erroneous 
and the ordinary remedy for its correction inadequate. 
While the writ of mandamus can not be made to perform 
the functions of an appeal or proceeding in error, it may 
be, and commonly is, employed to coerce judicial action in 
cuses where courts or magistrates have exceeded their jur- 
isdiction; and, according to some authorities, its use is 
warranted even in cases,where jurisdiction was not want- 
ing, but power and discretion were flagrantly abused. 
Some of the cases dealing with this question are People 
v. Judge of St. Clair Circuit, 31 Mich., 456; People v. State 
Treasurer, 24 Mich., 468; Tawas & B. C. R. Co. v. Tosco 
Circuit Judge, 44 Mich., 479; Ha parte Bradley, T Wall. 
[U. S.], 364; be parte Pile, 9 Ark., 336; Wood v. Strother, 
76 Cal., 545; Havemeyer v. Superior Court, 10 L. R. A. 
[Cal.], 627; City of Huron v. Campbell, 3 8S. D., 309; State 
v. Johnson, 103 Wis., 591; State v. Laughlin, 75 Mo., 358. 

In disposing of this case it is not necessary to determine 
whether mandamus will ever issue to correct an error 
made by an inferior court in the exercise of jurisdiction. 
That question is not now before us, and we therefore go 
only to the extent of holding that upon the facts in the 
present record the writ should be allowed. 


” 


WRIT ALLOWED. 


GEORGE WIEGREFE V. STATE OF NEBRASKA. 
FILED OCTOBER 22, 1902. No. 12,671. 


1. Larceny: EVIDENCE: VERDICT. Evidence examined, and held suffi- 


ecient to support a verdict of guilty of larceny, as found and 
returned by the jury. 


2. : : : Joint Owners: Non-Consent. In the trial 
of an accused charged with the larceny of property from two 
joint owners, where one acquainted with the facts and cir- 
cumstances surrounding the taking testifies thereto, and that 
the taking was without the knowledge and consent of the 
owners, and the defendant testifying in his own behalf denies 
any knowledge of or participation im the alleged larceny, 
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it can not be said the evidence is insufficient to support a 
verdict of guilty on the grownd that non-consent is not suffi- 
ciently established. 


_ Error from the district court for Rock county. Tried 
below before Harrineron, J. Affirmed. 


Rh. R. Dickson and J. S. Davisson, for plaintiff in error. 


Frank N. Prout, Attorney Genéral, Norris Brown and 
William B. Rose, for the state. 


Hoicome, J. 


The plaintiff in error, defendant below, was tried, and 
by a jury found guilty of the larceny of a two-year-old 
heifer, and by the court sentenced to imprisonment in the 
penitentiary for two years. He prosecutes error to have 
the record of his conviction reviewed, and the judgment 
reversed. The only question presented for our considera- 
tion is the alleged insufficiency of the evidence to support 
the verdict of guilty returned by the jury. The argument 
in support of this contention is presented in a two-fold 
aspect: First, it is claimed that the evidence will not sup- 
port a verdict of guilty of the offense charged in the in- 
formation; and, second, because the property alleged to 
have been stolen belonged to two joint owners, “one of 
whom only was called as a witness, it is insisted the evi- 
dence will not warrant a conviction, when the other joint 
owner was not called to prove that the property was taken 
without his knowledge or consent, or in other words, that 
non-consent is not sufficiently established by the evidence. 

Regarding the alleged insufficiency of the evidence gen- 
erally, it is disclosed by the record that the state prose- 
cuted on the theory that the defendant and one Pope 
committed the larceny while Pope was removing his cattle. 
from defendant’s herd and range, where they had been 
kept for the summer season by the defendant. To sustain 
its charge, the state called Pope and his son, a lad of 
fifteen years of age, who testified to facts regarding the 
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taking of the animal alleged to have been stolen, which, if 
believed by the jury, warranted the inference that the de- 
fendant and the elder Pope were both guilty of the larceny. 
Pope, it appears, had already pleaded guilty to the charge. 
To meet the testimony of the character mentioned, the de- 
fendant and his wife were called as witnesses, and testi- 
fied to a contrary state of facts, the substance of which was 
that the animal claimed to have been stolen was not with 
or a part of defendant’s herd, or the cattle in his posses- 
sion, at the time Pope removed those belonging to him. 
We are asked to say that the testimony of Pope and his 
son is untrue, and that the defendant’s version of the 
transaction is the correct one. This we can not do without 
denying to the jury, as triers of fact, the right to judge of 
the weight and credibility to be given the testimony of the 
different witnesses. It is for the jury, and not the court, 
to say who of the different witnesses were testifying truth- 
fully, and who were in error. Whether it be an accom- 
plice, or a witness in his ordinary capacity as such, it is 
for the jury to determine, after a careful examination of 
all the evidence, the truth of the matter in controversy; 
and a conviction may rest on the uncorroborated testi- 
mony of an accomplice, if, when considered with all the 
evidence in the case, it satisfies the jury beyond a reason- 
able doubt of the guilt of the accused. Olive v. State, 11 
Nebr., 1; Lamb v. State, 40 Nebr., 312; Lawhead v. State, 
46 Nebr., 607, 611. Where the testimony is conflicting, the 
credibility of witnesses and the weight to be given their 
testimony is a matter for the jury to determine, and, when 
it is convinced beyond a reasonable doubt of the defend- 
ant’s guilt, it is not for a reviewing court to say that it 
must also be convinced from the record beyond a reason- 
able doubt before the verdict can be upheld. Palmer v. 
People, 4 Nebr., 68; Schlencker v. State, 9 Nebr., 241; 
Carleton v. State, 43 Nebr., 373. 

On the other phase of the question, it appears that one 
of the partners or joint owners of the property claimed to 
have been stolen testified positively and directly that the 
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property was taken without ‘the knowledge or consent of 
the owners. He was at the time looking after the business 
of the firm, had control of their cattle, and was acquainted 
with the facts and circumstances surrounding the trans- 
action. The other joint owner was not called as a witness, 
nor do we regard it as necessary, in order to make out a 
prima-facie case on the part of the state, in showing that 
no consent was given to the defendant or to any one to take 
the animal. In any view we may take of the sub- 
ject, there. was positive evidence of non-consent. All 
the circumstances surrounding the alleged larceny were 
inconsistent with a taking with the consent of the 
owners; and want of consent may be inferred from circum- 
stances shown in evidence, as well as by direct testimony 
that none was given. Rema vr. State, 52 Nebr., 375, 382. In 
this case the defeudant and his wife took the stand in his 
own behalf, and denied any knowledge of or participation 
in the alleged offense, and thus eliminated, so far as he 
was concerned, the question of non-consent. His theory 
was that he had no connection with the matter whatever, 
and it seems reasonably ‘clear from consideration of the 
entire record that the evidence can not be said to be in- 
sufficient to support a verdict because non-consent is not 
shown. The evidence justifies the inference that the tak- 
ing was felonious. 


The judgment should be, and accordingly is,° 


AFFIRMED. 


JOHN DAVIS, APPELLEE, v. LuTHER L. THOMAS ET AL., AF- 
. PELLANTS. 


FILED OCTOBER 22, 1902. No. 11,788. 
Commissioner’s opinion, Department No. 1. 


1. Estoppel: HomEsrEAD: JNCUMBRANCE: SIGNATURE: ACKNOWLEDG- 
MENT. Estoppel can not supply the statutory requirements of 
signature and acknowledgment to the incumbrance of a home- 
stead where these are wanting. 


to 
bet | 
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2. Mortgage: Security: DiscitarGrE: RELEASE. A mortgage secures 
the indebtedness for which it is given, and is discharged only 
by a release or the payment of that indebtedness. 


3. : : 74 : RENEWAL Note. Evidence in this 
case, Where a part payment had been made, and a new note 
taken for the remainder, and the old note surrendered, but 
the mortgage, which was still unrecorded, retained, held to 
sustain a finding that the mortgage debt was not paid and 
that the mortgage remained a security for the amount of the 
renewal note. 


APPEAL from the district court for Douglas county. 
Heard below before Dickinson, J. Affirmed. 


John W. Battin, for appellants. 
O'Neill & Gilbert, contra. 


HASTINGS, C. 


This is an appeal from a decree of foreclosure of the 
Douglas county district court. The mortgage bore date 
September 30, 1892, and was given to secure a promissory 
note for $2,000, of that date, due on demand, with interest 
at 8 per cent. per annum, payable semiannually. In 1894 
$1,500 was paid, the note surrendered and a new note given 
for $500. The mortgage was not filed for record until De- 
cember 16,1898. The mortgagor, Thomas, and the mortga- 
gee, Ford, were, when the mortgage was given, partners in 
the shoe business. The $500 note was renewed from time 
to time till November 12, 1898, the day the partnership was 
dissolved, when a new note was taken in the following 
terms: 

“ 30.90 
- 592.00 


$622.90 
“OMAHA, Nps., Nov. 12, 1898. 
“July 1, 1899, after date, for value received, we promise 
to pay to Charles E. Ford, of Omaha, Neb., or order, Five 
Hundred & Ninety-two Dollars, negotiable and payable at 
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the Union National Bank, of Omaha, Nebraska, with in- 
terest from date, payable annually, at the rate of eight 
per cent. per annum. Being in renewal of the unpaid 
balance due on our note of Sep. 30, 1892 for $2,000. 

“IT, Lulu M. Thomas contract with reference to my sepa- 
rate estate, and with the intention of charging and binding 


the same with this obligation. LurHer L. THOMAS. 
“No. 591. Luu M. THomas.” 
Indorsed: “Demand, notice and protest waived. Pay- 

ment guaranteed with exchange. Cuas. E. Forp.” 


It is claimed on behalf of the appellants, defendants 
below, that the surrender of the $2,000 note in 1894 raised 
a presumption of its payment; that the mortgage was a 
mere incident to the debt, and is extinguished if the debt is 
paid; that the taking of a new note is a payment, if it is 
so understood and intended by the parties at the time; that 
whether or not it was so understood is to be determined 
from the circumstances surrounding the transaction. 
Appellants also claim that the property mortgaged was 
the homestead of the mortgagors; that it could not be in- 
cumbered except by an instrument acknowledged by both 
husband and wife; and that no instrument incumbering 
the property for the payment of the renewal note of 1898 
has ever been acknowledged. The appellants allege that 
the words, “Being in renewal of the unpaid balance due 
on-our note of September 30, 1892, for $2,000,” were writ- 
ten in the note by Ford without any direction by the mort- 
gagors and without any agreement therefor; that this note 
for $592 was in payment of a renewal of the $500 note 
above mentioned, and no mortgage was ever executed, ac- 
knowledged or delivered securing the payment of this note 
of $592, on which this action is based. In substance, there- 
fore, the claim of appellants, as stated by appellee in his 
brief, is that the decree of the district court foreclosing 
the mortgage for the amount of the $592 note should be re- 
versed—Iirst, because the original $2,000 note had been 
paid; second, because there was never any acknowledg- 
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ment of any mortgage securing the $592 note on the home- 
stead of appellants. 

The latter proposition seems somewhat superfluous, if 
the first is true. If the debt secured by the original mort- 
gage had been paid, then that mortgage was extinguished, 
and the action of the district court in foreclosing must be 
reversed. If, on the other hand, that is still a valid convey- 
ance and secures an unpaid balance represented by the 
$592 note of 1898, then the action of the trial court in fore- 
closing it was right. The question of homestead is rele- 
vant only to the matter of a renewal. The principal ques- 
tion seems to be whether or not the transactions of 1894 
were a payment and discharge of the original $2,000 mort- 
gage. Whether or not they were seems to depend entirely 
upon the intention of the parties at the time, and that 
intention is to be gathered from all of the facts and circum- 
stances as they occurred. The circumstances in the case 
as disclosed by the record do not seem to be entirely con- 
clusive either way as to an intention to discharge the orig- 
inal mortgage, and do not necessarily indicate the exist- 
ence or non-existence of an understanding that it was paid. 
In the absence of such an understanding, it must be con- 
sidered that merely giving a new note for the indebtedness 
does not discharge it. The Kimball,* 3 Wall. [U. 8.], 
37, 45, 18 L. Ed., 50; 1 Jones, Mortgages, sec. 924. 
It is not denied, however, that the old note was 
given up; and this, by itself, is a very strong cir- 
cumstance to indicate an intention at the time that 
the original mortgage should be deemed discharged, as 
it was merely given in terms to secure the payment of 
that note. To be sure, the mortgage provided, as is usual 
in such instruments, that if said sum of money, or any 
part thereof or any interest thereon, is not paid when due, 
the mortgage shall become absolute; and the instrument 
may be fairly considered as having been intended to secure 


*This case was the one on which the attorneys for the county 
relied largely to establish their theory that there was no payment 
by certificates of deposit in Cedar County v. Jenal, 14 Nebr., 254. The 
authority was discovered by Mr. Schorroge.—W. F. B. 
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the payment of the $2,000 indebtedness, evidenced by the 
$2,000 note. The mortgagors do net deny the signing of 
thé note, which recites that it is for the unpaid portion 
of the original note of $2,000 and interest. They say, 
merely, that this provision in the note was “written therein 
by the said Chas. E. Ford without any direction thereto by 
the defendants or either of them, and without any agree- 
ment therefor,” and that they did not notice it at the 
time of signing the note. 

It is claimed by the appellee that this admission binds 
the defendants in any event, because the plaintiff’s claim 
is that of a bona-fide purchaser of the note of $592 before 
its maturity ; that as such purchaser he had a right to rely 
upon the recitals contained in it and upon the mortgage 
which, under this recital, would be security for it. As 
against this contention, doubtless, the claim of the defend- 
ants that the property is a homestead, and-that if the 
original note had once been paid off, it could only be in- 
cumbered by some means authorized by statute, would be. 
available. If the original mortgage is to be deemed paid, 
it seems impossible to avoid the conclusion that any at- 
tempt to renew it and give it fresh life by means of a re- 
cita] in the joint note of the mortgagors, wonld be, so long 
as the premises covered by it are conceded to be a family 
homestead, unavailing. Therefore, we think the sole ques- 
tion in the case is whether or not, under the evidence ad- 
duced, the griginal mortgage is to be considered as having © 
been paid. The only function of the recital in the note is 
that of a solemn admission that the original mortgage has 
not been paid. The holding of this court in the case of 
Betts v. Sims, 25 Nebr., 166, is to the effect that it does not 
matter how fully a finding of the district court, that an 
estoppel was shown against the homestead claim of the 
plaintiff, is supported. by proof, such a showing could not 
supply the signature and acknowledgment of the wife to 
the deed. If the original and only mortgage in this case 
has been discharged, and the holding in the Betts-Sims 
Casc that no estoppel can supply the lack of statutory re- 


VOL. 66] SEPTEMBER TERM, 1902. 31 


Davis v. Thomas. 


quirements is adhered to, then it remains only to dismiss 
the petition for a foreclosure. 

The evidence on this question of payment of the mort- 
gage is simply what has been recited. The money was 
loaned in 1892 on a demand note and mortgage bearing 8 
per cent. interest perannum. This note was really carried 
by the bank ‘where the payee worked as cashier. In 1894 
it became urgent for its money and the mortgagors raised 
$1,500 and paid it on the principal. They seem to have 
kept the interest paid. The old note was surrendered and 
a new one taken for $500, which was renewed from time to 
time. The mortgage has not been recorded. Mr. Ford, the 
payee, says because he was interested in the shoe busi- 
ness of L. L. Thomas & Co. and wanted to maintain the 
credit of the firm. In November, 1898, the firm was dis- 

.solved by Thomas buying Ford’s interest. In December 
following ord first put the mortgage on record. Thomas 
and his attorney at’ once visited the recorder’s office and 
found there the original mortgage, with some pencil in- 
dorsements in Iord’s handwriting, as follows: “Apr. 18, 
94 $500. Jul. 16, 794 1,500. T. & Co.” The following June, 
just before the maturity of the note, it was sold, with 
Yord’s guaranty of payment, to plaintiff, for $620 and the 
mortgage, with the indorsements erased, went with it. 
Ford admits the making of the indorsements, but says he 
did it just before putting the mortgage on record; that, 
the note having been in the Union National Bank at the 
time of the payments, he went down to the bank to ascer- 
tain what the bank books showed, and, having no other 
paper there on which to make memoranda, copied the bank © 
entries on the back of the mortgage, and subsequenily 
erased them before selling the paper to Davis. He says 
the bank’s books showed a payment of $1,500 in July, 1894, 
-because he then’ took up the note and himself made the 
payment. Mrs. Thomas says that a few days after the 
$1,500 payment and the giving of the first $500 note, Mr. 
ord came into the store and she asked him for the mort- 
gage, and he informed her it was worthless, and said he 
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had destroyed it. Ford denied the conversation, and says 
the mortgage was never discussed at all between them. 
Thomas says he was present, but did not hear the conver- 
sation; his wife told him about it after Ford left. Of 
course, the trial court having found for the plaintiff, his 
version of the facts must be taken. At the hearing in this 
court it seems to be conceded that there was evidence to 
support a finding that there had been no payment of the 
entire $2,000. Manifestly it would be hard to maintain 
anything different, in the face of this instrument, signed 
by both of these parties, expressly reciting that the $592 
note is for an unpaid balance on the $2,000 debt, and their 
admission that the original loan has never otherwise been 
paid. 

As we have tried to show, the recital of the considera- 
tion is not conclusive, nor, as against the family home- 
stead, even in the hands of an innocent holder for value, 
does it constitute an estoppel; but it is evidence and in © 
connection with the retention of the mortgage by Ford, 
seems sufficient to sustain the court’s finding that the new 
note was not 2 payment of the old one, though the latter 
was given up. Nothing but payment or a formal release 
will discharge a mortgage. The existence of a lien secur- 
ing the original loan, furnishes a presumption that any 
renewal was not a discharge of the original, where the re- 
newal is not secured. The Kimball,3 Wall. [U.§8.], 37, 46; 
citing Butts v. Dean, 2 Met. [Mass.], 76, and Page v. Hub- 
bard, 1 Spr. [U. 8. D. C. (Admiralty) ], 335, 338; Jones, 
Mortgages, sec. 925. 

It is recommended that the decree of the district court 
be affirmed. 


Day and K1rKPATRICK, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is: 
AFFIRMED. 
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Ciry or Omana v. ARTEMUS M. CLARKE ET AL, 
FILED OCTOBER 22, 1902. No. 12,147. 
Commissioner’s opinion, Department No, 1. 


1, City: JupeMenT: AWARD: CORRECTION: DECREE: DAMAGES: LaND: 
APPROPRIATION: STREET: CLAIM: FiLinG: CLERK: CoUNCIL: 
ReJEcTION. It is not necessary to sustain the entering of 

» judgment against the city, as incident to a decree in an 
equitable action to correct an award, made and confirmed 
by the city authorities, of damages for the appropriation of 
land for street purposes, that a claim for the amount should 
have been filed with the city clerk and rejected by the council. 


2. Finding: DrcreE: AssiagNor. To warrant a finding and decree 
that an award made by the appraisers of damages caused by 
taking property for street purposes, should have been in 
favor of plaintiff’s assignor instead of another who was named 
in it, proof of the assignor’s ownership of the premises must 
be produced. 


3. City: PROPERTY: Possession. While the city is in possession of 
and using property for street purposes, it will not be per- 
mitted to allege its own irregularities in procedure as a reason 
for not paying damages awarded the owner for the taking 
of his property. 


4. Statute of Limitations. An action on an award of damages for 
the taking of land for street purposes, is not barred before 
five years from the making and confirmation of the award. 


Error from the district court for Douglas county. 
Tried below before Fawcert, J. Reversed. 


James H. Adams, for plaintiff in error. 


William D. Beckett, J. W. Woodrough and W. J. Con- 
nell, contra. 


HastTine¢s, C. 


This is‘a petition in error from a decree correcting an 
award of damages for the taking of real estate for use as 
a street by the city of Omaha, and directing payment to 
the plaintiffs. The ground on which the award was sought 
to be corrected was that it had been made by accident and 
mistake i William J. Connell, when it should have been 
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made to the plaintiffs’ assignor, WW. E. Clarke, because the 
latter was the owner of the land in question and Connell 
had no interest. Connell made default, and on the hear- 
ing decree was entered changing the award in favor of 
plaintiffs’ assignor and awarding to them judgment for 
the amount. The city brings error, alleging that the de- 
cree is not sustained by sufficient evidence; that there was 
error in overruling the city’s demurrer to plaintiffs’ peti- 
tion, and error in the reception of certain documentary 
evidence offered by them. 

The first ground on which the claim that the decree is 
unsupported by the evidence is sought to be maintained, 
is that it nowhere appears in the record that the claim was 
filed with the city clerk and submitted to the council as is 
required by section 33 (Compiled Statutes, ch. 12a*) of: 
the city charter. It is conceded by the plaintiffs that this 
is the case; but it is contended that in case of an award 
made at the city’s own instance and approved by its au- 
thorities, and after its taking possession of the ground for 
which compensation was awarded, there is no require- 
ment of any further submission of a claim under such 
award. It might also have been suggested that the pri- 
mary purpose in this action being to correct an award, the 
rendering judgment for its payment was simply giving 
the full equitable relief which the court should administer 
in a case where its jurisdiction has attached. The first 
ground seems to be sustainable and is the one mainly 
urged. It can hardly have been necessary, before the in- 
stitution of these proceedings, to present any claim for 
the allowance of this award, which the city had then pro- 
cured and which its council had approved. The reasoning 
of this court in Perkins County v. Keith County, 58 Nebr., 
328, seems to cover this case. The second ground,—the au- 
thority of the court to grant complete relief in a case 
where its jurisdiction has once attached,—seems to be 
nearly as good. This claim of error must therefore be 
overruled. 

* Cobbey’s Annotated Statutes, sec. 7482. 
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It is urged that the evidence does not show that the 
lands in question belonged to Clarke. Two replies are 
made to this: First, this was an issue solely between 
Connell and Clarke, and Connell not appearing, and per- 
mitting a decree against him by default, has lost any 
rights which he might have had in the premises, and the 
city can claim nothing on account of non-ownership by 
Connell, and it is of no importance to the city to whom 
the payment is made for this land, which is found to have 
been taken; and, second, it is replied that there is evidence 
in the record tending to show ownership in Clarke. The 
allegations of the petition are that the city council, on or 
about September 9, 1898, declared by ordinance that the 
appropriation of certain property for ihe purpose of open- 
ing South Twenty-fourth street from the north line of lot 
59 in Redick’s Second addition to Omaha was necessary, 
and among other property the following, of which Wm. 
E. Clarke was owner: “Commencing at the southeast 
corner of lot 59, Redick’s Second addition, running thence 
north along the east line of said lot, 66 feet, thence west 
44 feet, more or less, to the west line of South Twenty- 
fourth street as extended by ordinance number 3691, 
passed by the city council of Omaha, September 9, 1898, 
and approved September 12, 1893, and running thence 
along said line 66 feet, more or less, to the south line of 
said Jot 59, thence east 40 feet, more or less, to the place of 
beginning, in the county of Douglas, state of Nebraska”; 
that the ordinance was approved by the mayor and ap- 
praisers were appointed; that by schedule B of their re- 
port, the above-described property was taken and damages 
placed at $1,000; that it was reported by the appraisers to 
be the property of Wim. J. Connell but was in fact that of 
Wm. E. Clarke; that the assessment of damages was re- 
ported to the council, and the council being ignorant of 
Clarke’s ownership, confirmed the report and awarded to 
Wn. J. Connell the $1,000; that the city entered at once 
upon and has continuously ever since exercised dominion 
ever said premises as a street; that Clarke assigned his 
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ownership and rights to the plaintiffs; that the city never 
paid the award nor deposited it, and plaintiffs asked that 
the award be corrected to run in favor of Wm. Clarke, and 
the city directed to pay it to the plaintiffs as his assignees. 
The city filed a general demurrer, which was overruled. 
It then answered, and admitted its incorporation, admit- 
ted the passage of the appropriating ordinance; admitted 
the appointment of appraisers to assess the damages, and 
admitted the filing of their report; admitted the non- 
payment of the award; denied the other allegations of 
the plaintiffs and said that the owner of the premises in 
question had been in occupancy of them until a time sub- 
sequent to’the bringing of the suit. The court found 
jointly for the plaintiffs; found the premises above de- 
scribed had been regularly appropriated by the city of 
Omaha; that they were at the time Clarke’s property, and 
that the city since that time had been in their use and en- 
joyment; that the $1,000 award for the property was er- 
roneously made to Wm. Connell instead of Wm. Clarke, 
the owner; that Clarke’s right had been assigned to plain- 
tiffs; that the award had never been paid nor deposited; 
that plaintiffs were entitled to it, with interest from No- 
vember 23, 1893,—and decreed that the award should be 
reformed and that the plaintiffs should recover $1,000 
with interest from November 23, 1893. 

The plaintiffs at the trial introduced the original ordi- 
nance providing for the opening of the street; introduced 
the appraisers’ report of damages by such opening; 
the action of the city council upon that report; re- 
port of the committees of the city council recommending 
that the appraisers’ report be confirmed; statement of the 
mayor refusing his approval to the ordinance declaring 
Twenty-fourth street, from the north line of lot 59, Re 
dick’s Second addition, to Pacific street, open for public 
travel; introduced as Exhibit 8 a report of the com- 
mittee on streets, avenues and boulevards, reporting that 
damages for the opening of Twenty-fourth street north 
from Pacific street had been awarded to Wm. Connell, but 
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that the lot belonged to Wm. Clarke, and damages should 
have been awarded to him, and recommending that Connell 
and Clarke settle the matter themselves, if they could 
legally do so, as it would save expenses. Plaintiffs also of- 
fered in evidence the special ordinance (Exhibit 4), levy- 
ing a tax on the north half of lot 59 against A. M. Clarke 
et al., for the expense of repairing the sidewalks. The de- 
fendant then showed by cross-examination of the deputy 
clerk that the record of ordinances and resolutions pre- 
sented to the mayor did not disclose that the resolution 
confirming the award of damages had ever been presented 
to that officer.. The testimony of W. D. Beckett was then 
introduced, who testified that Twenty-fourth street, be- 
tween Leavenworth and Pacific streets, had been actually 
open for travel to the general public for a good many 
years. Geo. W. Holbrook gave the same testimony, with 
the addition that a portion of the street was graded. 
Artemus M. Clarke gave the same testimony, and plaintiffs 
then rested. 

Apparently the plaintiffs’ evidence was introduced on 
the theory that, defendant Connell having made default, 
it was not requisite on the part of the plaintiffs to prove 
any ownership of the premises in question on the part of 
their assignor, Wm. E. Clarke. As above suggested, that 
view is apparently still taken by the plaintiffs and their 
counsel. It seems to us clear, however, that the city has 
the right to know, before this award, which Mr. Connell 
does not claim, is turned over to another party, that the 
claimant has some right to it; and it would seem that the 
evidence, in order to sustain this decree, must disclose such 
a right on the part of Mr. Clarke’s assignees. An effort 
seems to have been made to correct the bill of exceptions 
by introducing into it a waiver of proof of title in the prop- 
erty on the part of the city by its attorney; but the motion 
to correct the bill of exceptions was overruled. The brief 
of defendants in error claims that the report of the com- 
mittee on streets and avenues (Exhibit 3) is evidence of 
ownership of this property by Clarke. We do not think 
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so. The document was probably admissible as tending to 
show the actual appropriation of the property by the city, 
but it is not competent evidence of Clarke’s ownership. It 
is not at all primary evidence of title, nor is it such an ad- 
mission as binds the city. It does not appear that it was 
the function of these members of the council to investigate 
the title to the real property which the city was taking. 
Their voluntary statement out of court as to this question, 
would seem to have no more weight than the unsworn 
statement of any other person and to be no more admis- 
sible as a proof of title. 

Perhaps more force should be given to the claim that 
the city is estopped by the award, to object that the title 
was not in Connell, and by Connell’s default and the de- 
cree against him, is precluded from saying that his title 
did not pass to Clarke; but the trouble with this claim is 
that it is inconsistent with the plaintiffs’ own allegation. 
They can not be permitted to recover on the ground that 
Connell has not and never had title, and still claim that 
the city is bound to admit that Connell did have such title. 
As long as their whole case devolves upon their disprov- 
ing Connells title, they are not at liberty to urge any 
estoppel on the part of the city against disputing it. They 
are not proceeding on the ground that Connell had title 
and they succeeded to it, but that he never had any. 

It is claimed, too, that the assignment, which was intro- 
* duced without objection, contains a recital that “said 
award amounting to $1,000 runs by mistake to Wm. J. 
Connell.” This recital does not help the plaintiffs. The 
fact, if it be a fact, that Connell had no title, would not 
help the city, if the true owner of the land were to appear 
and insist on the city’s obligation to pay him for it. We 
are compelled to think that this record fails to show that 
the specific premises for whose appropriation this award 
was made belonged to Wm. Clarke, at the time. ‘Until 
that appears he has no right to have that award so cor- 
rected, and until such evidence is supplied no final de 
cree can be entered making it run in his favor, 
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Two other grounds asserted for the reversal of the decree 
should, perhaps, be discussed. One is the claim that this 
award was not approved by the mayor as required by 
statute. If the evidence, which is undisputed, that the 
city has taken and now occupies these premises as a 
street, discloses the real fact, the city is undoubtedly 
estopped, while continuing to so occupy the premises, from 
putting up any claim that this appropriation was so ir- 
regular that it is not bound to pay the award; which its 
officers have made to the owners, for damages. 

The other claim made is that this action was barred 
by the statute of limitations at the time it was begun. 
This was the ground for complaint that there was error 
in overruling the demurrer. The petition was filed August 
17, 1898, but alleges an award made November 17, 1893. 
In our opinion this award, filed and made of record No- 
vember 17, 1893, and confirmed apparently at that date by 
the city council, was, as claimed by plaintiffs’ brief, a 
record obligation, and certainly in writing, on which an 
action would lie for five years under section 10 of the 
Code of Civil Procedure. It was not error to overrule 
the demurrer. . 

It is recommended that the decree of the district court 
be reversed, and the cause remanded for further proceed- 
ings according to law. 


Day and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded for further proceedings according 
to law. 

REVERSED AND REMANDED. 
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CREIGHTON SHELBY ET AL. V. ST. JAMES ORPHAN ASYLUM 
ET AL. 


FILED OCTOBER 22, 1902. No. 12,511. 
Commissioner’s opinion, Department No. 1. 


1. Will: Contestant: District Court: FAiLuRE TO APPEAR: WAIVER 
or Jury. Where contestant of a will fails to appear at the 
hearing in district court on appeal, it-is competent for the 
contestee to waive a jury. . 


2. Guardian Ad Litem: FarmureE ro Appoint. Failure to appoint a 
guardian ad litem for infants who have, pending a contest, 
acquired by conveyance from the contestant of a will rights 
in property involved, will not of itself invalidate the judgment, 
nor entitle the infants to have it set aside at the same term. 


3. Entry on Trial Docket. Failure to enter a cause on the trial 
docket of a term of court will not, in the absence of any 
showing of prejudice from that cause, entitle a party to set 
aside a judgment entered thirty days after the cause was 
at issue, but without notice to and in the absence of such 


party. 


Error from the district court for Douglas county. 
Tried below before Keysor, J. Affirmed. 


William D. Beckett and J. W. Wogarouth for plain- 
tiffs in error. 


Constantine J. Smyth, John A. Rine and John C. Cowin, 
contra. 


Hastings, ©. 


In this case error is claimed on behalf of the grandchil- 
dren of Joseph Creighton in the district court’s refusing 
to set aside the probate of a will and permit them to resist 
it. Originally these children, who were named among 
the legatees in the will, appeared: by guardian ad litem 
to urge its admission to probate. Subsequently, and pend- 
ing an appeal from the disallowance of probate by the 
county court, their mother, the contestant of the will, as 
heir of their grandfather, Joseph Creighton, conveyed to 
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them the property bequeathed to them by the terms of the 
will, and also the property bequeathed under its terms to 
Bishop O’Connor for some charity,—preferably an orphan- 
age. After this conveyance was made, the children’s guard-. 
ian ad litem appeared and secured their dismissal out of 
the matter of the probate of the will. The other matters be- 
ing thus adjusted, the mother, who was the contestant, 
procured a dismissal of the appeal from the disallowance 
of the will on the ground that the provision for the benefit 
of the orphan asylum was too indefinite for enforcement 
in any event. This dismissal was reversed by this court. 
60 Nebr., 796. Mandate reversing the dismissal and for 
further proceedings was filed in the district court January 
7, 1901, and on February 7, 1901, the cause was taken up 
in the absence of contestant, a jury waived, and, on — 
hearing, the will was admitted to probate. February 9, 
two days later, the five minor children, to whom the. 
property, pending the litigation, had been conveyed, ap- 
peared by next friend and moved to set aside the judg- 
ment—first, because the court was without jurisdiction; 
second, because the action was not placed on the trial 
docket, and trial was without notice; third, because the 
applicants were minors injuriously affected, and no 
guardian ad litem had been appointed for them, except 
one who had been long before dismissed ; fourth, because 
of othe irregularities. Mary Shelby also moved to set 
aside the judgment for lack of jurisdiction and irregular- 
ities, The motions were overruled, and the errors com- 
plained of are in the overruling of this motion of the 
minors. 

The first one is that no evidence was submitted on the 
probate of this will. The record is not brought up, and 
whether this complaint is well founded or not, there is 
no means to determine. .The only bill of exceptions is 
as to the hearing on the application to set the probate 
aside. 

This leaves two grounds of complaint,—that no guard- 
ian ad litem was appointed for the minors, and that the bar 


~“ 
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docket did not contain the case. A third one is named, 
but not argued,—that the hearing without a jury and 
the waiver by contestee were unauthorized. Evidently, 
if the hearing in the absence of the contestant was author- 
ized, the waiver of a jury by the appearing party was 
equally so. Code of Civil Procedure, sec. 296. There 
are, then, in this case, only two questions,—the right to 
hear the case without appointment of guardian ad litem 
for the minors, who had once, because of the deeding of the 
property to them, been dismissed as proponents, and the 
right to take up the case without notice when it was not 
on the trial docket for the term. 

To the first point no authority is cited except section 
38 of the Code, that the defense of a minor must be by 
guardian for the suit, appointed by the court or judge, or by 
the probate judge. The same section provides that this ap- 
pointment shall only be made after due service of summons 
on the minor. We do not see how this can be made to 
apply to a case where a minor acquired title to the sub- 
ject-matter of an action while it was pending. Doubtless 
these minors could and should have been made defendants, 
and permitted to protect their rights, on a timely show- 
ing of their interest, but after judgment in a case where 
the jurisdiction of the court had attached, would seem 
to be too late. The contestant of the will certainly could 
not delay proceedings, or throw any burden of bringing 
in new parties on the contestee, by transferring the lands 
affected by the orphanage provision of the will, pending 
the proceedings to probate it. 

To the other point are cited sections 321 to 327 of the 
Code. They provide for the keeping of a trial docket 
(section 321), that it shall be made up twelve days before 
the term (section 323), and that a copy of it for the 
use of the bar shall be made out before the first day of 
the term (section 327). Evidently, however, it is not 
essential to the trial of a case that it should have appeared 
on this docket. Section 281a provides for the trial of 
actions in which the issues are or should be made up dur- 
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ing the term. When the term, at which this cause was 
heard, began, we have no means of knowing, except that 
it was called the “February term.” That any harm arose 
from failure to put this cause on, or that any notice or 
knowledge would have come to these min»rs or their rep- 
resentatives if it had gone on the trial docket, does not 
appear. In the absence of some showing of harm result- 
ing, the mere failure of the clerk to put the case on the 
trial docket is not such an irregularity as would entitle 
the plaintiffs in error to have the district court’s judg- 
ment set aside. 

_It is recommended that the judgment of the district 
court be affirmed. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


CuHicaco, St. Paut, Minnearotis & OMAHA RalILway 
CoMPANY V. CHARLES SCHULDT ET AL 


FILeD OCTOBER 22, 1902. No. 11,356, 
Commissioner’s opinion, Department No. 1. 


1, Railroads: Surppine Srock: FREE TRANSPORTATION: NEGLIGENCE. 
Where a shipper agrees to personally accompany and care 
for the watering of live stock transported by a railway com- 
pany, and is given free transportation for that purpose and 
is supplied with proper facilities, he can not complain of 
an injury arising from lack of such care in the matter of 
watering, arising out of his own fault. 


2, Agreement With Shipper to Accompany Stock: Limirep LiaBinity. 
The agreement that the shipper shall accompany the stock 
and be responsible for its care is, when proper facilities 
are supplied, not a limitation of the carrier’s liability as con- 
templated by section 4, article 11, of the state constitution. 


8. Care of Live Stock Incident to Transportation: CARRIER’s Con- 
“yract. The care of live stock while being transported is 
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a mere incident to its transportation, and transportation 
agencies have the right to contract against their assumption 
of liability that accrues to them merely as bailees, and in 
; common with other bailees, and not strictly as common carriers. 


Error from the district court for Cuming county. 
Tried below before Evans, J. Reversed. 


John B. Barnes, Benjamin T. White and James B. 
Sheean (Thomas Wilson, of counsel), for plaintiff in error. 


W. W. Sinclair and Ira Thomas, contra. 


Day, C. 


On July 1, 1897, the plaintiffs shipped fifty-eight head 
of hogs over the defendant’s railway from Bancroft, 
Nebraska, to South Omaha, Nebraska. The hogs were 
loaded on the car about nine o’clock in the evening and 
when delivered to the consignee at the place of destination 
upon the following morning, twenty-two were dead, and 
the rest were in a very bad condition, on account of being 
overheated. The plaintiffs charge that the injury was the 
result of the failure of the defendant to pour water over 
and upon the hogs at different stations along the route, 
and in this particular it was alleged that it was necessary 
to the safe and proper transportation of said hogs that 
they be so watered. The answer, among other things, 
alleged that at the time the defendant received said car 
of hogs from the plaintiffs it entered into a contract with 
the shippers, which contained a clause as follows: “The 
said shipper agrees to load, unload and reload all of said 
stock at his own expense and risk, and to feed, water 
and attend to the same at his own risk and expense, while 
it is in the stock-yards of said company awaiting ship- 
ment, and while on the cars, or at feeding or transfer 
points, or where the same may be unloaded for any pur- 
pose”; that for the purpose of carrying out the contract 
and enabling the plaintiffs to do so, the defendant fur- 
nished the plaintiffs free transportation for one person to 
ride on its train from Bancroft te South Omaha, to care 
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for, look after and water said stock according to the 
terms of the contract; that plaintiffs accepted said free 
transportation, and put a person as their agent on said 
train, who took charge of said carload of hogs, and that 
said agent went through to the point of destination to per- 
form plaintiffs’ part of said contract; that said agent so 
in charge of said stock never at any time informed the 
defendant’s servants, agents or employees in charge of said 
train, that said hogs needed or required water, or any 
other care whatsoever; that said agent never at any time 
requested defendant to water said hogs or permit the said 
agent to do so; that defendant had no knowledge of the 
condition of said hogs, but relied upon the agent of plain- 
tiffs to look after them,and request the defendant to water 
them when necessary; that defendant’s agents, servants 
and employees were at all times ready and willing. to 
water said hogs whenever notified or requested to do so; 
that if said hogs were killed or injured for want of water 
or care, it was through no fault or negligence on the part 
of the defendant, but that the same occurred wholly and 
solely on account of the negligence of plaintiffs’ agent in 
not looking after, caring for and ascertaining the condi- 
tion of said hogs, and informing the defendant of the 
necessity of watering them. A demurrer to the portions 
of the answer above referred to was sustained. The trial 
resulted in a verdict and judgment for the plaintiffs, to 
review which the defendant has brought error to this 
court. 

The real question presented by the record is whether a 
shipper of live stock, who agrees to look after and care 
for stock during its transportation, and who, for the pur- 
pose of carrying out the contract, receives free transporta- 
tion, can recover for injuries to the stock, arising from 
his own neglect to properly care therefor. On behalf of 
the plaintiffs it is contended that the provision of sec- 
tion 4, article 11, of our constitution, which provides that 
“the liability of railroad corporations as common carriers 
shall never be limited,” applies to cases of this kind, and 
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that the railroad company is liable as an insurer. It may 
be granted that ordinarily, and when no special agree- 
ment is made, it is the carrier’s duty to attend to the 
watering of live stock in such a way as to prevent loss 
from the lack of it. So much is conceded by the railway 
company in this case. It is not thought, however, that 
this liability is the consequence of the contract being one 
for carriage. It is just as much the incident of any 
other bailment of a live animal. It would be as much the 
duty of one who should undertake to yard or pasture 
these hogs as it would of a transportation company. It 
is a mere incident of the possession and control of an- 
other’s live property. As an incident, only, of the con- 
tract of carriage, and not a necessary part of it, there 
seems no reason why this duty may not be retained by 
the owner, where he is taken along in charge, and given 
all necessary facilities to perform it. Such was the allega- 
tion in this case. The agreement seems not to have been 
a limitation on the liability of the company as a carrier, 
but a provision that the incidental duty as a bailee of 
caring for this stock should not devolve upon the com- 
pany, in consideration of its taking the owner along free 
of charge, and furnishing him with facilities for attend- 
ing to it. There seems no good reason for holding that 
a carrier may not make an agreement of this character, 
as well as a stable or pasture keeper who should take 
stock on condition that its owner should see to the water- 
ing and care thereof, so long as the conditions of the 
transportation do not prevent its being done. It does 
not seem possible that our constitution was intended ‘to 
prevent freedom of contract as to matters merely inci- 
dental to the contract of transportation and not peculiar 
or necessary to it. Nor does such seem to be the hold- 
ing in other states having statutory provisions similar 
to our constitution. Grieve v. Illinois C. R. Co., 104 Ia, 
659, 74 N. W. Rep., 192; Oxley v. St. Louis, K. C. & N. R. 
Co., 65 Mo., 629; Texas & P. R. Co. v. Stribling, 34 8. W. 
Rep. [Tex. Civ. App.], 1002. 
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In Grieve v. Illinois C. R. Co., supra, the court was 
dealing with a statute as follows: “No contract, re- 
ceipt, rule or regulation shall exempt any railway cor- 
poration * * * from the liability of a common cartier, 
* * * which would exist had no contract, * * * been made 
or entered into.”* The facts in that case were very similar 
to the case at bar. It was held that it was competent for 
the company to employ the shipper to take care of his 
own stock, and that he could not recover for loss occa- 
sioned by his own negligence. 

The citation of Nebraska cases entirely fails to show 
that this contract by ,the owner to look after the feeding 
and watering of his stock in transit is one of the limita- 
tions on the carrier’s liability which the constitution for- 
bids. 

In Missourt P. R. Co. v. Vandeventer, 26 Nebr., 222, 
the contract held bad was one requiring claims for 
damages to be made before the removal of the stock, and 
limiting the amount of recovery to a specific sum. 

In St. Joseph & G. I. R. Co. v. Palmer, 38 Nebr., 463, the 
contract was an agreement limiting the liability to injury 
on defendant’s own lines. , 

In Union P. R. v. Marston, 30 Nebr., 241, the validity of 
the agreement was expressly stated to be not considered. 

In Chicago, B. & Q. R. Co. v. Gardiner, 51 Nebr., 70, the 
contract limiting the amount of lability to a specific sum 
on a horse shipped from Illinois, was held bad, although 
good in that state; and Chicago, R. I. & P. R. Co. v. 
Witty, 32 Nebr., 275, was cited as holding the same con- 
clusion. 

We are cited to no Nebraska case expressly passing 
upon the kind of agreement presented by the case at bar, 
but in Chicago, B. & Q. R. Co. v. Williams, 61 Nebr., 608, 
611, 55 L. R. A., 289, this court declares: “The rule is not 
doubted that where the owner is in charge of live stock 
in transit, the burden is on him to show a loss caused by 
the carrier’s negligence.” Evidently, if to recover the 
owner must show the carrier’s negligence, the latter is 

*Code, sec. 2074, 
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not chargeable simply as an insurer. It is equally evi- 
dent that if the carrier’s negligence must be shown, a 
loss caused by the shipper’s own default can not be re- 
covered for. 

It is not thought necessary to discuss further the ques- 
tions relating to instructions and the admission of evi- 
dence. The errors complained of in these respects seem 
to grow out of the conception of the trial court that the 
contract in question is entirely void. 

We think it entirely competent for a carrier, where the 
owner or his employee is carried for that purpose, and 
where ample facilities are furnished the shipper to do so, 
to agree with him to look after, feed and water his stock 
in transit. It follows, therefore, that the court erred in 
sustaining the demurrer to the answer and rejecting the 
evidence of the contract. — 

We therefore recommend that the judgment be reversed, 
and the cause remanded to the district court for a new 
trial. 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded. 

REVERSED AND REMANDED. 


CHAMBERLAIN BANKING HOUSE Y. TURNER-FRAZER MER- 
CANTILE COMPANY. 


FiLep OcTOBER 22, 1902. No. ‘12,119. 
Commissioner’s opinion, Department No. 1. 


1. Allegata Petitionis. Allegations of petition held to sufficiently 
show that plaintifi’s judgment is based upon indebtedness con- 
tracted before the transfers of the property complained of. 


2. Petition: Facts. Petition held to set out facts sufficient, if true, 
to avoid the conveyance in question, for fraud. 


3. Creditor’s Remedy. Held, that a creditor will not be required to 
exhaust the statutory proceedings in aid of execution before 
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resorting to equity, to charge another creditor for chattel prop- 
erty fraudulently obtained and disposed of by the latter. 


4. Mortgage Void as to Creditors. A mortgage on $4,200 worth of 
merchandise, given to secure $2,181.23, to which is added $500 
then advanced by the mortgagee to the debtor on the latter’s 
plea that he is entitled to $500 exemptions, where the mortgagee 
is chargeable with notice that the debtor has other obligations 
whose payment he is seeking to avoid, and no other estate avail- 
able, is fraudulent and void as to creditors whose claims ante- 
date the mortgage, and who have no part in its making. 


Error from the district court for Johnson county. 
Tried below before Stusss, J. A/ffirmed. 


M. B.C. True, for plaintiff in error. 
Hugh La Master and Culver &.Phillip, contra. 


‘Day, C. 


The Turner-Frazer Mercantile Company brought tl.is 
suit in the district court for Johnson county against the 
Chamberlain Banking House to subject to the payment 
of plaintiff’s judgment against Renshaw & Co. certain 
funds arising from the sale of a stock of goods and fixtures 
which was made by the defendant bank under an alleged 
fraudulent chattel mortgage executed to it by Renshaw 
& Co. Similar suits were instituted by Noyes, Norman & 
Co., and eight other creditors of Renshaw & Co., each 
claiming a prior lien upon the funds arising out of the 
sale. For the purposes of trial and decree, the several 
cases were consolidated. A trial was had to the court, 
resulting in a judgment in favor of the several plaintiffs; 
the decree fixing the amount due each, and further order- 
ing that the defendant pay into court the sum of 
$2,681.23, with interest at seven per cent. from November 
6, 1895; that said sum be distributed pro rata among the 
several plaintiffs. To review this judgment the defend- 
ant has brought the case to this court on error. 

It appears from the testimony that on November 6, 
1895, and for some months prior thereto, F. D. Renshaw, 


under the name and style of Renshaw & Co., was the 
10 
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owner of a general stock of merchandise and fixtures, and 
was carrying on a general store in the town of Crab 
Orchard, Nebraska. Upon that date he was indebted to 
the Chamberlain Banking Company in the sum _ of 
$1,079.15. He was also indebted to Charles M. Chamber- 
lain, who was the cashier and manager of the defendant 
bank, upon five promissory notes, aggregating $582.85, 
and was further indebted to said Chamberlain in the sum 
of $519.23, by reason of a liability as indorser upon a 
number of notes which had previously been discounted by 
the said Chamberlain. It also appears that Renshaw was 
owing a number of wholesale houses for goods purchased, 
his debts being largely in excess of his assets. It appears 
that on November 6, 1895, the defendant and said Chamber- 
lain demanded payment or security of their respective 
claims, and during the negotiation, which lasted through 
the day, threatened to attach the stock unless security for 
their claims was furnished. Renshaw insisted that if his 
goods were seized or attached he would claim out of them 
the exemptions to which he was entitled under the law. 
It was finally agreed between the parties that defendant 
would advance to Renshaw an additional $500, which was 
accordingly done, and Renshaw thereupon executed and 
delivered to the defendant a demand note for $2,681.23, 
the exact amount of defendant’s and Chamberlain’s 
claims, together with the $500 advanced by the bank; and 
to secure the payment of this note executed and delivered 
to the defendant a mortgage upon his entire stock of 
goods and store fixtures. The defendant and Chamber- 
lain surrendered to Renshaw the notes each held against 
him, and Chamberlain also surrendered the notes upon 
which Renshaw was indorser. By a subsequent arrange- 
ment between the bank and Chambe-zlain, the bank paid 
to Chamberlain the amoynt of his claim against Renshaw. 
The note and mortgage were executed in the evening, and 
the following day the defendant demanded payment of its 
note, and in default thereof took possession of the stock 
under the mortgage. It also appears that at the time of 
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the execution of the mortgage to the defendant, Renshaw 
gave a mortgage to the Symns Grocery Company, subject ° 
to the mortgage in favor of the defendant, and on the fol- 
lowing day executed other chattel mortgages to a number 
of creditors, all subject to the lien of the two mortgages 
above described. The value of the stock was shown to 
be about $4,100, and brought at the mortgage sale, after 
deducting the expenses thereof, $3,184. No question is 
raised in this action as to the validity of the mortgages 
made subject to the first mortgage. 

One of the errors now complained of is the overruling 
of defendant’s demurrer to the amended petition. In sup- 
port of this demurrer three propositions are advanced: 
(1.) That there is no sufficient allegation that Renshaw 
& Co. was indebted to the plaintiff at the time of the 
execution of the mortgage. The amended petition charged 
in apt language that in December, 1895, the plaintiff re- 
covered a judgment against Renshaw & Co. for. $353.75, 
which was in full force and unsatisfied, and that the 
said judgment was for goods, wares and merchandise sold 
and delivered by the plaintiff on credit, September, 1895. 
We think this was a sufficient allegation that the debt 
was created before the execution of the mortgage. (2.) 
That the facts alleged were not sufficient to constitute a 
fraud, and the statement in terms that the transaction 
was fraudulent is a mere conclusion. This objection is 
not good for the reason that the petition alleges that a 
fictitious indebtedness was included in defendant’s mort- 
gage with the intent to defraud Renshaw’s creditors. It 
is also alleged that $500 in money was paid by the bank 
to Renshaw at the time of taking the mortgage, and was 
included in it with the intent by both parties to place 
such sums beyond the reach of Renshaw’s creditors, and 
to hinder and delay the latter in the collection of their 
claims. (38.) That the petition does not show that plain- 
tiff has exhausted its legal remedies. The basis of 
this claim seems to consist in the fact that the petition 
only alleges execution from the county court and the re- 
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turn of nulla bona. The petition, however, alleges that 
the goods taken under the assailed mortgage constituted 
all the property and were the sole means of Renshaw for 
the payment of his debts. It also alleges that the prop- 
. erty had been sold and disposed of by the banking house 
before the commencement of this action. There was, 
therefore, when the suit was begun, nothing to attach or 
levy upon. And (4) plaintiff’s only legal remedy was by 
proceedings in aid of execution. The right to take pro- 
ceedings in aid of execution under the statute is merely 
cumulative, and does not prevent a resort to equity. Mon- 
roe v. Reid, 46 Nebr., 316. The demurrer seems, there 
fore, to have been rightly overruled. 

The principal question raised, and the one strenuously 
argued, is that the evidence does not support the finding 
of fact made by the trial court as to fraud in the mort- 
gage, The finding is as follows: “The court further finds 
that on the 6th day of November, 1895, the defendants 
Chamberlain Banking House and Chas. M. Chamberlain 
knew or were possessed of sufficient information from 
which they should have known that F. D. Renshaw & 
Co. were in failing circumstances and that the taking of 
the chattel mortgage by them in the manner heretofore 
described would have, the effect to hinder and delay the 
other creditors of the said F. D. Renshaw & Co., and that 
the payment by the Chamberlain Banking House to the 
said F. D. Renshaw & Co., the sum of $500, at the time 
of making of said chattel mortgage, and of the additional 
sum aggregating the amount due from F. D. Renshaw & 
Co. to Chas. M. Chamberlain, was in fraud of the other 
creditors of the said F. D. Renshaw &.Co., and rendered 
the chattel mortgage and the lien attempted to be se- 
cured thereby null and void.” It might be added that 
there is a claim put up that the facts found here are not 
sufficient to avoid the mortgage. The latter contention, 
however, is not strongly urged and can hardly be sus- 
tained. If at the taking of this mortgage, $500 in money 
was advanced by the mortgagee, and included in the 
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amount secured, for the purpose and with the intention 
by both parties to place that sum beyond the reach of the 
creditors of the mortgagor, no court could uphold the 
instruinent. Does the evidence disclose such an intent? 
The payment of the $500 is conceded. The defendant’s 
evidence shows that the banking house was threatening an 
attachment. It shows that the indebtedness claimed by 
the banking house and Chamberlain against Renshaw at 
that time was $2,181.23; this included $519.59 of contin- 
gent liability of Renshaw upon indorsed notes. These 
notes were then past due, according to Chamberlain’s 
testimony. It does not appear that notice of their dis- 
honor had been either given or waived. Defendant claims 
that the notes were worthless. Probably the moral] obli- 
gation to redeem his indorsement would uphold the se- 
curing of their amount if this were the only objection to 
the mortgage. They were, however, with interest, in- 
cluded in the mortgage, and the notes themselves’ were 
returned to Renshaw. Renshaw’s stock of goods at that 
time, as invoiced by Chamberlain’s employees, amounted 
to $4,200. It appears that Chamberlain Bros., in which 
firm this C. M. Chamberlain was a member, had at that 
time in its hands a claim for Symns Grocery Co., which 
was secured by a subsequent mortgage on the same day, 
for $421.71. It appears that Renshaw’s account with the 
bank was overdrawn $260, which was included in the 
mortgage. This overdraft had been running in various 
amounts since the preceding July. It seems to have been 
occasioned by checks heavier than Renshaw’s deposits, 
drawn.from time to time in favor of the various creditors 
represented here, together with the Symns Grocery Co. 
It appears that when Renshaw was threatened with at- 
tachment against this stock, on account of this indebted- 
ness, he refused to give any security until he should have 
received the $500 which was paid to him. Chamberlain’s 
testimony is that he declared he had no real estate, and 
was entitled to $500 in exemptions, and would give no 
mortgage until] he got the $500, as he would have no ex- 
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emptions against a mortgage. Chamberlain says that he 
had no knowledge of any indebtedness of Renshaw’s out- 
side of that secured by the bank’s mortgage and that of 
the Symns Grocery Co. The anxiety of Renshaw to pro- 
vide for his exemptions must have indicated clearly 
enough, in connection with the othe: facts within Mr. 
Chamberlain’s knowledge, that there were other creditors 
of whom Renshaw was afraid. If there were no other 
debts than the banking house’s and the grocery company’s 
debts, there would be an equity of nearly $1,600 coming 
to Renshaw from the stock. It would seem that Chamber- 
lain must have understood, when Renshaw told him that 
he must have this $500 in lieu of his exemptions, that 
he was getting it in order to hold it from his creditors. 
Had he a right to do so, and the banking company a right 
to give it to him for that purpose? 

It is well established that a debtor in failing circum- 
stances may prefer one of his creditors, even though the 
effect is to use up all his property and prevent a satis- 
faction of other claims against him. Costello v. Chamber- 
lain, 36 Nebr., 45; Davis v. Scott, 22 Nebr., 154; Hershiser 
v. Higman,* 31 Nebr., 581; Brown v. Williams, 34 Nebr., 
376; Hamilton v. Isaacs, 34 Nebr., 709; Sunday Creek Coal 
Co. v. Burnham, 52 Nebr., 364, 368; Lininger v. Raymond, 
12 Nebr., 19. But in all such cases there has been nothing 
done by the secured creditor, beyond providing for his 
own repayment, which in any way tended to assist the 
debtor in evading his other obligations. 

In Switz v. Bruce, 16 Nebr., 463, the creditor, know- 
ing her debtor had other obligations, took conveyance of all 
his property and paid him $450. She believed the other 
obligation was unjust or had been paid, but it was held 
her action necessarily assisted the defeating of the other 
claim, and she was chargeable with knowledge of suck 
fact, and with an intention to assist in such result. The 
court says (p. 466): “She had the lawful right to beat him 
[the other creditor] to the extent of getting her own pay ,. 

#28 Am. St. Rep., 527. = = 
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and had she stopped there, her position would have been 
unassailable. But unfortunately for her, she did not, 
but proceeded to assist her co-defendant to convert all of 
his property to the exclusion of the plaintiff.” 

The recent case of Henney Buggy Co. v. Ashenfelter, 
60 Nebr., 1, affirmed the same doctrine. The buggy com- 
pany, to secure a debt of $1,800, took its debtor’s entire 
stock, and paid him $300 in money. This was held to 
necessarily result in assisting the debtor in keeping that 
much property from his other creditors, and as the evi- 
dence showed that such a purpose on the debtor’s part 
was known to the buggy company, the conveyance left 
the property subject to attachment by the other creditors. 

The fact that in the case at bar the debtor was entitled 
to exemptions would not seem to affect the case. It is 
evident enough that Renshaw is in a much better condi- 
tion to avoid payment of creditors by having $500 in cash 
than merely having a right to have appraised and set off 
to him $500 worth of goods. It is impossible to see what 
there was to prevent him from claiming exemptions out 
of any equity which might be left after the satisfaction of 
the banking house and Symns Grocery Company’s mort- 
gages. We do not think thatit is competent for a creditor 
to present this kind of inducement for a preference that 
completely shuts out other meritorious claims. 

We therefore recommend that the judgment be affirmed. 


Hastings and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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JAMES P. BALL v. CHARLES H. BEAUMONT ET AL. 
FILED OcTOBER 22, 1902. No. 12,225. 
Commissioner’s opinion, Department No. 1. 


1. Money Paid Out: AcTION: GENERAL DENIAL: AMENDMENT: NEW 
IssurE. Where plaintiff’s claim is for money laid out and ex- 
pended for defendants at their request, and is met in the county 
court by a general denial and an allegation that the money 
was paid by plaintiff as guarantor of a note signed by defend- 
ants, but which subsequently had been altered in various ma- 
terial respects without defendants’ assent, and that its payment 
was never requested by the answering defendant, a subsequent 
amendment in the district court by which the answering defend- 
ant stated that he was a surety only, and that the money was 
paid out for the other defendant’s benefit and at his request, 
introduces no new issue. 


2. Instruction: ALTERATION oF INSTRUMENT. An instruction that a 
material alteration of the note, if shown, would be available 
to the defendant only in case the jury found that he was surety, 
and that the plaintiff, when making the alteration, knew that 
fact, held erroneous, but binding upon the jury. 


: CONFLICTING EVIDENCE: Notice: SuRrETrysuHip RELATION. 
A verdict under such an instruction, rendered on conflicting evi- 
dence as to the question of ratification by defendants as a part- 
nership, can not be upheld when there was no evidence, of notice 
to plaintiff of any suretyship relation on the part of the answer- 
ing defendant in the transaction, since the verdict is contrary 
to the trial court’s instruction. 


rror from the district court for Perkins county. 
Tried below before Grimes, J. Rehearing of case re- 
ported in 63 Nebr., 215. Reversal adhered to. 


John H. Bower, for plaintiff in error. 


B. F. Hastings, F. H. Gaines, Stewart & Munger and 
Gaines, Kelby, Storey & Martin, contra. 


Day, C. : 


No objections on this rehearing are made to the state- 
ment of the pleadings in the former opinion filed in this 
court December 4, 1901. 63 Nebr., 215. The only addi- 
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tion to that statement which is suggested is that plaintiff’s 
reply alleged the partnership of defendants, and receipt 
on their part of the money, and ratification, as partners, 
of its procurement. On the rehearing objection is made 
to the conclusion that the allegations inserted by amend- 
ment to the answer of Beaumont in the district court, 
stating that the money was procured and paid for by 
Penn, and that Beaumont’s relation to the discharged note 
was merely that of surety, were new matters, not covered 
by the answer as presented in the county court. In the 
county court as in the district court there was a general 
denial. It is earnestly contended that as plaintiff’s claim 
is simply and broadly the payment of money for the use 
and benefit of defendants, Beaumont, under his denial, 
could show all these facts. This seems to be conceded in 
the former opinion, but the other matters in the answer 
were thought to constitute such a confession as to do away 
with the general denial. We have carefully examined the 
answer, and are compelled to the conclusion that there 
is no confession of any allegation of payment of money 
by plaintiff on Beaumont’s behalf. It is true, the latter 
says he signed a note. He says that he was a surety on 
it, and that without his consent, it was altered, signed 
and paid by plaintiff. If this action were on the note, 
its alteration could be shown under a general denial to 
avoid defendant’s liability on it. Where, as in this case, 
the action is for money laid out in paying it, there seems 
to be no reason to restrict the evidence more closely. 
The fact of suretyship, if shown, would not affect the 
question of discharge from the note by reason of altera- 
tions. The facts that Beaumont made a different note 
from the one paid, that he was surety on that note, and 
no party to its consideration, would seem to be facts 
merely going to negative a payment of money by plaintiff 
in Beaumont’s behalf. The pleading of such evidence 
would make it neither more nor less admissible. If this 
view is correct, the permitting of this amendment was 
error without prejudice. 
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It must not be lost sight of that the essential allegation 
of plaintiff’s petition is the payment of money for the 
benefit of both defendants. The question in the case is 
really whether or not he has done so for both of them. 
‘His case, as matters stand, may rest upon either one 
of two things: If he has paid a note on which Beaumont 
is legally liable for its full amount and which plaintiff 
was compelled to pay because of his guaranty, that would 
make his case. If he has made a payment for Penn and 
Beaumont as partners, by the request of either of them, 
acting as a partner, and in such a way as to bind both of 
them, he can recover. Evidently it is only because of its 
bearing on the latter question, and on the supposition that 
the note has been so altered as not to furnish a ground 
of recovery, that the question of suretvship becomes im- 
portant. If by his guaranty plaintiff has been compelled 
to pay a note on which Beaumont was bound, as principal 
or surety, to pay the whole amount, he can recover of 
Beaumont the whole amount. If, after the note was 
altered, as Beaumont claims, plaintiff paid out the money 
on it at the desire of Penn and Beaumont as partners, and 
at the request of one of them, either direct or implied, 
and for their joint benefit, he can recover. It is to be 
observed, however, that the note does not purport to 
be a partnership obligation. Its alteration would avoid 
it, as against Beaumont, whether he is held to be a prin- 
cipal or a surety. The real importance of Beaumont’s 
relations to the paper is simply as bearing on the ques- 
tion of his request, actual or implied, for its payment by 
plaintiff. No direct request by Beaumont for the payment 
of the note is claimed. Alterations contrary to the in- 
structions sent with it when it was transmitted to Ball, 
sufficient to avoid it if not ratified, are admitted. No 
direct ratification by Beaumont seems to be claimed either 
by pleading or evidence. Plainly, then, the only chance 
for plaintiff to recover is by the establishment of a part- 
nership transaction, so that Penn’s knowledge and rati- 
fication of plaintiff’s acts would be a ratification by both 
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defendants. The condition of affairs seems to be that 
plaintiff had no direct knowledge of the relative positions 
toward this transaction of the two defendants. Penn 
says it was a partnership transaction, and Beaumont that 
it was a personal one of Penn’s and an endeavor on the 
latter’s part to raise his share of the firm’s capital,in which 
Beaumont signed the note as surety. If the note itself 
is avoided for alterations, and does not furnish a basis 
of recovery, the burden of proving a partnership trans- 
action and a valid authorization or ratification by the 
partnership of the payment, is on plaintiff. 

We entirely concur with the former opinion in finding 
that the question of suretyship was given quite undue 
prominence. The trial court told the jury, in substance, 
that alterations would relieve Beaumont, if they found 
he was a surety, and that plaintiff was aware of it; other- 
wise not. This instruction was excepted to by plaintiff. 
There is no evidence in the record tending in any way to 
show knowledge on plaintiff’s part that Beaumont was 
merely a surety. The verdict, therefore, is clearly con- 
trary to this instruction. 

The fifth error mentioned in the motion for a new trial, 
as well as in the petition in error, is that the verdict is 
contrary to the instructions of the court. As above stated, 
this verdict is upon conflicting evidence as to the relations 
in this transaction of the two makers to each other and 
to the note. It was the jury’s duty to follow the court’s 
instructions, though we think them wrong in making 
knowledge of defendant’s suretyship on plaintiff’s part 
necessary to give effect to alterations. The alterations 
would be just as effectual to do away with the note itself 
against Beaumont as principal as they would as surety. 
We are of the opinion that under the instructions as they 
stand, there was no defense to the note. We are unable 
to say, as a matter of law, that this verdict for defendant 
is the only one possible under the evidence, and that 
therefore the failure to follow instructions was not preju- 
dicial. 
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The question of whether the note was a partnership 
obligation, authorized and ratified by the partnership, and 
for whose payment plaintiff is entitled to be reimbursed 
by either partner, seems to be presented in the evidence 
as well as in the pleading. At another trial the evidence 
may leave open for a jury’s decision, also, the question as 
to material alterations. The evidence of the last one 
seems, however, to leave no question about that. 

It is therefore recommended that the judgment of re- 
versal be adhered to. 


HASTINGS and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of reversal with directions hereto- 
fore entered herein is adhered to. 


REVERSAL ADHERED TO. 


Burney J. KENDALL Y. WALTER L. SELBY. 
FILED OCTOBER 22, 1902. No. 11,688. 
Commissioner’s opinion, Department No. 1. 


1. Note: MorTcaGe: CONTEMPORANEOUS EXECUTION: CONSTRUCTION: 
NEGOTIABILITY. Where a note and the mortgage securing it are 
made contemporaneously, they are to be construed together, 
and all persons chargeable with notice of the conditions of the 
mortgage are bound by its terms affecting the negotiability 
of the note. 


2. 2 . : Taxes. A provision in a mortgage which, 
by the terms of the note to secure which it is given, is made 
a part thereof, that the mortgagor shall pay taxes on the 
premises, and on his failure to do so the holder may pay the 
same, and the mortgage shall stand as security for such pay- 
ment and interest thereon, does not affect the negotiability of 
the note. 


3. : : NEGOTIABILITY. A provision in a mortgage, which 
by the terms of the note to secure which it is given, is made a 
part thereof, that on failure to comply with any of the condi- 
tions of the mortgage, the whole debt shall become due and 
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payable without notice to the mortgagor, does not affect the 
negotiability of the note. 


: DEFAULT: HIgHER RATE oF INTEREST. A provision 
in a note and mortgage that in case of a default in some par- 
ticular the debt shall draw a higher rate of interest than would 
otherwise be the case, is in the nature of a penalty, is non- 
enforceable, and its incorporation in the note does not affect its 
negotiability. 

5. Conflicting Evidence. The finding of the trial court upon contra- 
dictory testimony will not be disturbed if supported by sufficient 
competent testimony. 


6. Dismissal: FORECLOSURE: APPEAL: REVERSAL: Bar. Where 4 
foreclosure suit has been prosecuted to decree, and an appeal 
.taken therefrom has resulted in a reversal of such decree, 
whereupon the plaintiff dismisses his suit without prejudice, 
held, that such proceedings were not a bar to a suit at law upon 
the indebtedness, and the answer of an indorser upon the note, 
pleading the commencement and dismissal of the foreclosure 
suit, fails to state a defense. 


° 


Error from the district court for Douglas county. 
Tried below before Krysor, J. Affirmed. 


Albert Swartzlander, for plaintiff in error. 
F. H. Gaines and Gaines, Kelby & Storey, contra. 


KIRKPATRICK, CO. 


This is an action brought in the district court for 
Douglas county by Walter L. Selby, defendant in error, 
against Burney J. Kendall, plaintiff in error, charging 
the latter as indorser upon four promissory notes of $600 
each, made by Charles F. Mullen, December 11, 1890, 
payable to the Patrick Land Company, and by the land 
company indorsed and transferred to plaintiff in error, 
who afterwards, and before maturity, indorsed and trans- 
ferred them to one James M. Woods; said notes being 
finally transferred by indorsement to defendant in error, 
Selby. An answer was filed, admitting the execution and 
delivery of the notes, and their indorsement by plaintiff in 
error, and denying each and every other allegation of the 
petition; and in addition pleading that at the time of the 
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execution of the notes, and as a part of the same transac- 
tion, four separate mortgages were made securing the 
same, and by the terms of the notes made parts thereof; 
that by reason of the mortgages being made parts of the 
notes, the notes were rendered non-negotiable on account of 
conditions contained in both notes and mortgages, making 
the amount due and the date of payment uncertain; and 
in addition pleading that defendant in error, Walter L. 
Selby, had on October 16, 1893, commenced an action of 
foreclosure in the district court for Douglas county, seek- 
ing to foreclose said several mortgages, making plaintiff 
in error a party defendant with other indorsers on- the 
notes; and praying a foreclosure and a deficiency judg- 
ment against the makers and indorsers, including piain- 
- tiff in error; that a decree of foreclosure was entered in ~ 
said cause, and that afterwards the case was taken to 
this court by plaintiff in error, as a result of which the 
decree of foreclosure was reversed and the cause re- 
manded ; that afterwards defendant in error, without any 
notice to, and without the knowledge of, plaintiff in error, 
dismissed said foreclosure proceedings; and that in said 
foreclosure proceedings no permission was given by the 
district court to institute a suit at law on said notes. To 
this answer was filed a reply, admitting paragraph 6 of 
the answer, which set up the terms and conditions of the 
notes and mortgages, and denying the other allegations 
contained in the answer. Trial was had, which resulted 
in a judgment against plaintiff in error and in favor of 
defendant in error, to reverse which the cause is brought 
to this court. It is contended by plaintiff in error that 
the trial court erred in the following particulars: (1) 
in holding that the notes upon which suit is brought were 
negotiable instruments; (2) in finding that due notice 
of non-payment of the notes was given to plaintiff in 
error; (3) that the failure of defendant in error to pro- 
ceed with his mortgage foreclosure after the same had 
been instituted was a release of plaintiff in error from all 
liability on account of his indorsement; (4) that the court 


@ 
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erred in sustaining the motion filed by defendant in 
error to strike from the answer filed by plaintiff in error 
the seventh paragraph thereof, which set up the fore- 
closure proceedings, and alleged that no permission had 
been given in the equity cause to defendant in error to 
institute this action at law upon the same contracts of 
indebtedness. 

The contention of plaintiff in error that the notes sued 
upon are non-negotiable is based upon certain provisions 
found in both the notes and mortgages. The notes upon 
which suit is brought are alike in form, one of which is 
as follows: 

“OmaHaA, NEBR., December 11, 1890. 

“On the 11th day of December, 1893, for value re- 
ceived, I promise to pay to the Patrick Land Company of 
Omaha, or order, the sum of six hundred dollars, with 
interest thereon from date, payable as shown and repre- 
sented by interest coupons hereto attached; and if any 
interest coupon is not paid when due, then the whole of 
this note shall immediately become due, and may be col- 
lected by suit at any time; and if this note is not paid 
when due either by maturity or by reason of failure to 
comply with the terms of the mortgage given to secure 
the same, which is made a part hereof, or by default in the 
payment of any interest coupon, then the same shall bear 
interest at the rate of ten per cent. per annum. Principal 
and interest payable at the office of the Patrick Land 
Company at Omaha. Lot 10, block 103, Dundee Place, 
Omaha, Nebraska. 

“TSigned. ] CHARLES F. MULLEN.” 

In Garnett v. Meyers, 65 Nebr., 280, this court said: 
“A note, and mortgage securing it, made contempo- 
raneously, are to be construed together as to all per- 
sons chargeable with notice of their contents and their 
relation to each other.” In the note quoted above is a 
provision making the mortgage a part of the note, so 
that the payee and indorsers of the note are chargeable 
with notice of all conditions contained in the mortgage. 
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The conditions in the mortgage concerning which com- 
plaint is made are as follows: (1) That the mortgagor 
should pay all taxes on the premises before they became 
delinquent, and that on his failure so to do, the holder 
might pay the same and recover ten per cent. interest 
thereon, and that the mortgage should stand as security 
therefor; (2) that on failure to comply with any of the 
conditions of the mortgage, the debt should immediately 
become due and payable without notice to the mortgagor, 
and the holder might immediately foreclose the mortgage. 
The third condition requires more particular notice, and 
is in the words following: “And it is expressly agreed 
and stipulated that in the event the debt secured by this 
mortgage shall not be paid when due by the terms of said 
bond or promissory note, or when it shall become due by 
reason of the breach of any of the conditions, covenants 
or agreements of this mortgage, it shall bear interest at 
the rate of ten per cent. per annum from the date hereof, 
and the holder thereof shall recover principal and ten 
per cent. interest per annum thereon from the date 
hereof, less any amount which may have been paid 
thereon.” 

Regarding the first contention, it may be said that this is 
a provision relating alone to the security for the debt, and 
simply requires the mortgagor to do what he would be 
bound to do in the absence of a condition, and provides 
that on his failure to pay the taxes, the holder of the mort- 
gage may pay the same, and recover interest on such pay- 
ment at the rate of ten per cent. This provision in no way 
’ tends to render the amount due on the note uncertain, and 
therefore does not affect the negotiability of the note. 

In Stark v. Olsen, 44 Nebr., 646, this court passed upon 
a condition almost identical with the second one in the 
mortgage involved herein, and expressly held that such a 
provision did not make the maturity of the note uncer- 
tain, and therefore did not affect its negotiability. 

‘The substance of the third condition quoted above is 
that on failure of the mortgagor to pay the indebtedness 
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when due, such indebtedress should draw interest at the 
rate of ten per cent. per annum from its date. In consid- 
ering a provision of like character, this court, in Connecti- 
cut Mutual Life Ins Co. v. Westerhoff, 58 Nebr., 379, said: 
“A provision in a note and the mortgage by which the pay- 
ment of the debt evidenced by the note is secured that in 
the default of the payment of the semi-annual interest in- 
stalment the whole debt shall bear interest at a higher 
rate than it would by its terms otherwise bear, is in the 
nature of a penalty and will not be enforced.” The third 
condition quoted above, being clearly a penalty and non- 
enforceable, can not in any way be held to affect the ne- 
gotiability of the note. We therefore conclude that the 
notes in suit are negotiable, and the first contention of 
plaintiff in error can not be sustained. 

It is next contended that no sufficient notice of dis- 
honor was given to plaintiff in error. Upon this point the 
evidence in the record is conflicting. Defendant in error 
testifies positively that he had several conversations with 
plaintiff in error regarding the failure of the maker to 
pay the notes in question; that plaintiff in error asked 
that he be given additional time and not to crowd him for 
the payment. He also testified that the notes were dulv 
protested for non-paymeut, and notice thereof given to 
plaintiff in error. All of this testimony is denied by 
plaintiff in error. This was a question for the determina- 
tion of the trial court, and it having found against the 
contention of plaintiff in error, under the well-established 
rule in this state such finding will not be disturbed by this 
court if sustained by sufficient competent evidence, and 
this seems to be true of the finding under consideration. 

The third contention is that the failure of the defend- 
ant in error to continue the prosecution of his foreclosure 
suit operated to discharge plaintiff in error from all liabil- 
ity on the notes. This contention seems to be wholly un- 
supported by authority and is without merit. 

The final contention of plaintiff in error is that the 
trial court erred in striking from his answer the para- 
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graph which set up the foreclosure proceedings instituted 
by defendant in error and their dismissal, and the failure 
of defendant in error to apply to the court in which such 
proceedings were had for pexinission to institute this ac- 
tion at law. It is disclosed by the seventh paragraph of 
the answer filed that defendant in error began foreclosure 
proceedings upon the mortgages and notes in suit, whieh 
he prosecuted to decree, that from the decree foreclosing 
the mortgages, plaintiff in error prosecuted error to this 
court, which proceeding resulted in a reversal of the de- 
cree of foreclosure. The answer further disclosed that 
defendant in error thereaftcr dismissed his foreclosure 
proceedings, and it is now contended by plaintiff in error 
that under the provisions of section 848 of the Code of 
Civil Procedure, defendant in error had no right to in- 
stitute this action at law. The section relied upon is as 
follows: “After such petition shall be filed, while the 
same is pending, and after a decree rendered thereon, no 
proceedings whatever shall be had at law for the recovery 
of the debt secured by the mortgage, or any part thereof.” 
The paragraph of the answer of plaintiff in error which 
was stricken out set up the institution of the foreclosure 
proceedings, the judgment of the trial court, the reversal 
of such judgment by this court, and the dismissal of such 
proceedings by defendaut in error. It is quite apparent 
that after the dismissal of such foreclosure proceedings 
they were no longer pending. ‘The situation of the par- 
ties would be the same as though no foreclosure suit had 
ever been brought. From’ this it follows that paragraph 
7 of the answer wholiy failed to state any defense, 
and the action of the trial court in striking it out was 
correct. 

From an examination of the entire record, it is ap- 
parent that no error has been committed by the trial 
court, and it is therefore recommended that the judgment 
be affirmed. 


Hastines and Day, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


HAMILTON NATIONAL BANK ET AL., APPELLANTS, V. AMER- 
1caAN LoAN & TRUST COMPANY ET AL., APPELLEES. 


FILED OCTOBER 22, 1902. No. 11,993. 
Commissgioner’s opinion, Department No. 1. 


1. Constitutional Provisions: ConsTRUCTION: ORDINARY MEANING: 
ConTEXT: ‘TECHNICAL SENSE. In construing constitutional pro- 
visions, the rule prevails that words shall be given their ordi- 
nary meaning, except where the context makes it plain that 
they have been used in a technical sense. 


2. What Constitutes a Bank: CowMERCIAL PAPER: NEGOTIATION OF 
Loans: SELLING ExcHuANGE. To buy and sell commercial paper, 
to make and negotiate loans, to receive money to be tramns- 
ferred to and paid at other places, to buy and sell exchange 
upon other cities in this and foreign countries, to receive money 
on deposit, and to pay the same out upon checks or orders, 
are each banking functions; but it is not necessary, in order 
to constitute a corporation a banking institution within the 
meaning of section 7, article 110, of the constitution, that it 
shall exercise all of these functions. 


3. : STATUTE: CHARTER: CONSTRUCTION By OFFICERS. In deter- 
mining whether or not a corporation is a banking institution 
‘within the meaning of section 7, article 110, of the constitution, 
the court will look to its articles of incorporation, its declared 
objects and purposes, the character of the business transacted 
py it, and even the construction which the officers themselves, 
in their management of its affairs, place upon its charter 
powers, if this construction is not unwarranted by the language 
of its charter. 


4. Corporation: NATURE oF BusINESs: BANK: Ltapiniry oF StTocK- 
WoLpDERS. A corporation filed articles providing, among other 
things, that the general nature of its business should be to make 
and negotiate loans, to purchase and sell notes, mortgages, 
stocks and bonds, to borrow money and issue its own obliga- 
tions therefor, to receive money on deposit, and to execute 
trusts. It received money on deposit, and paid the same out 
on checks; it bought and sold commercial paper; it made and 
negotiated loans; it bought and sold exchange upon other cities, 
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and also transacted much of the business of a loan and trust 
‘company. It designated itself a “loan and trust company.” Held, 
That it was a bank, and its stockholders were liable under the 
provisions of section 7, article 11), of the constitution. 


5. What Constitutes Res Judicata: IpDENTIcAL IssuE: IDENTITY OF 
PARTIES. In order that a judgment in a prior suit may be a 
bar to a subsequent action, it must appear either by the record, 
or by clear and satisfactory evidence, that the identical issue 
presented by the subsequent suit was inyolved or adjudicated 
in the prior suit, and that both actions are between the same 
parties or their privies. 


: REMOVAL oF RECEIVER. An adverse ruling 
on a motion, the principal purpose of -which is to secure 
the removal of a receiver on the ground that he is a stockholder 
of the corporation, and therefore not a suitable person to en- 
foree the stockholders’ liability provided for in the case of 
banking institutions, is not an adjudication of the question 
whether the corporation is a banking institution within the 
meaning of section 7, article 11b, of the constitution; but such 
ruling will leave the party free to litigate the question of the 
stockholders’ liability in another court of concurrent jurisdic- 
tion. 


7, Bank: Lianmiry oF STockHoLprrs: AUTHORITY OF RECEIVER. The 
liability of stockholders of a banking institution to its creditors, 
imposed by section 7, article 11b, of the constitution, is not 
an asset of the corporation, collectible by suit or assessment 
by the officcrs of the corporation or a receiver acting in their 
stead, but is a subject-matter wholly distinct from that of the 
assets of the corporation; and a receiver can proceed to the 
enforcement of such liability only at the instance of the cred- 
itors themselves, and by direction of the court, and then only 
after the claims of the creditors have been judicially ascer- 
tained, and the assets of the corporation exhausted. 


8. Evidence: Finpina. Evidence examined, and found not to sustain 
the finding and judgment of the trial court. 


APPEAL from the district court for Douglas county. 
Bill in equity by Hamilton National Bank et al. to en- 
force the constitutional liability of stockholders against 
the American Loan & Trust Co. et al. Heard below be- 
fore Fawcett, J. Decree for defendants. Plaintiffs ap- 
peal. Reversed. 


James H. McIntosh (John L. Webster, of counsel), for 
appellants. 
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William D. McHugh, W. A. Saunders, Carroll 8. Mont- 
gomery and Matthew A. Hall, contra, 


KIRKPATRICK, C. 


This is a suit brought in the district court for Douglas 
county by the Hamilton National Bank and others, appel- 
lants, against the American Loan & Trust Company and 
others, who were stockholders in the company, for the 
purpose of enforcing the constitutional ‘liability of the 
stockholders, alleging said loan and trust company to bea 
banking corporation or institution. The petition, among 
other things, alleged that the American Loan & Trust 
Company was incorporated in December, 1885; that it 
continued to do business until May 10, 1894, at which 
time it went into the hands of a receiver, who subsequently 
collected the assets of the corporation and closed up its 
business; that appellants are creditors of the company, 
and that appellees were stockholders, each holding the 
number of shares set out in the petition, and that they 
were such stockholders at the time the indebtedness due 
appellants respectively was contracted; and prayed the 
appointment of a receiver with an order to him to pro- 
ceed to enforce the constitutional liability of the stock- 
holders. The answer admits the incorporation as alleged, 
and that appellants are creditors of the trust company, 
and at the trial it was further admitted that appellees 
were stockholders of the American Loan & Trust Com- 
pany at the time the indebtedness pleaded was contracted ; 
admitted the commencement of the action in the circuit 
court of the United States, and the appointment of a re- 
ceiver, and alleged that each of the appellants duly en- 
tered an appearance in said proceedings; that said re- 
ceiver was finally discharged by order of the circuit court. 
It is further alleged that appellants duly presented to said 
circuit court an application for an order adjudging the 
American Loan & Trust Company to be a banking cor- 
poration, and that the stockholders of said corporation 
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were liable as stockholders of a banking corpora- 
tion under the constitution of the state of Nebraska; that 
upon said application the circuit court of the United 
States adjudged that the American Loan & Trust Com- 
pany was not a banking corporation, and that the stock- 
holders were not liable as stockholders of a banking 
corporation, and denied the application; and that said 
proceedings amounted to an adjudication of the rights of 
appellants, which is binding upon each of them, and that 
they are estopped from pleading, asserting or maintain- 
ing the present action. ‘lo this answer, for reply, was 
filed a general denial. Trial was had on the 22d day of 
December, 1900, resulting in a finding that the American 
Loan & Trust Company was not a banking institution, 
and that the stockholders were not liable, and a judgment 
dismissing the petition filed by appellants for want of 
equity. ‘To reverse this judgment, the cause is brought to 
this court upon appeal. 

But two questions requiring determination are pre- 
sented: Iirst, is the American Loan & Trust Company a 
banking corporation within the meaning of section 7, arti- 
cle 11b, of the constitution? and, second, are the proceed- 
ings had in the circuit court of the United States a bar to 
the right of appellants to recover in this suit? 

The constitutional provision referred to is as follows: 
“Every stockholder in a banking corporation or institu- 
tion shall be individually responsible and liable to its 
creditors,over and above the amount of stock by him held 
to an amount equal to his respective stock or shares so 
held, for all its liabilities accruing while he remains such 
stockholder; and all banking corporations shall publish 
quarterly statements under oath of their assets and lia- 
bilities.” 

In State v. Bacon, 6 Nebr., 286, this court, quoting with 
approval from Sedgwick, Constitutional Law, said: “In 
the consideration of these questions it may be observed in 
the first place, that, in the construction of a constitution 
the rule is, ‘its terms must be taken in the ordinary and 
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common acceptation, because they are supposed to have 
been so understood by the framers and by the people who 
adopted it. This is unquestionably the correct rule of in- 
terpretation. It, unlike the acts of our legislature, owes 
its whole force and authority to its ratification by ‘the peo- 
ple; and they judged it by the meaning apparent on its 
face according to the general use of the words employed, 
when they do not appear to have been used in a legal or 
technical sense.’” This has become the settled rule of 
interpretation of constitutional provisions. State v. Lan- 
caster County, 6 Nebr., 474; Belknap v. Louisville, 99 Ky., 
474, 487, 34 L. R. A., 256, 59 Am. St. Rep., 478. 

The question would, therefore, seem to be, was the 
American Loan & Trust Company a banking corporation 
or institution within the meaning of the provision quoted, 
taking those terms in the ordinary and commonly accepted 
meaning? 

Morse, Banks and Banking [4th ed.], volume 1, section 
2, defines a bank as follows: “An institution, usually in- 
corporated, with power to issue its promissory notes in- 
tended to circulate as money (known as bank notes) ; or 
to receive the money of others on general deposit, to form 
a joint fund that shall be used by the institution for its 
own benefit, for one or more of the purposes of making 
temporary loans and discounts, of dealing in notes, for- 
eign and domestic bills of exchange, coin, bullion, credits, 
and the remission of money; or with both these powers, 
and with the privileges, in addition to these basic powers, 
of receiving special deposits, and making collections for 
the holders of negotiable paper, if the institution sees fit 
to engage in such business.” As a further definition, he 
says: “Practically, a bank-is a place where deposits are 
received and paid out on checks, and money is loaned on 
security. If the institution has the additional power of 
issuing its promissory notes to circulate as money, it is 
called a ‘bank of issue.’ ” 

Zane, in his work on Banks and Banking (section 2), 
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says: “A learned and generally accurate judge,* attempt- 
ing a general definition, has defined a banker to be ‘one 
who keeps a place for the traffic of money; who there re- 
ceives it from others and keeps it with his own, using the 
whole fund as his own, or remits it at request to other 
places; who repays it at the will and call of his customers; 
who furnishes money to others on the discount of their 
obligations, or on securities.brought by them; and who 
buys and sells bills of exchange.’ ” People v. Doty, 80 N. 
Y., 225. 

Bouvier’s Dictionary defines a bank as an “institution, 
generally incorporated, authorized to receive deposits of 
money, to lend money, and to issue promissory notes,— 
usually known by the name of bank notes,—or to perform 
some one or more of these functions.” é 

Black’s Law Dictionary defines a bank as “an institu- 
tion, of great value in the commercial world, empowered 
to receive deposits of money, to make loans, and to’ issue 
its promissory notes (designed to circulate as money, and 
commonly called ‘bank-notes’ or ‘bank-bills’), or to per- 
form any one or more of these functions.” 

The Century Dictionary, in defining banks, classifies 
them under four distinct heads, viz., national and state 
banks, private banks, loan and trust companies and sav- 
ings-banks. . 

In the case of Bank for Savings v. Collector, 3 Wall. [U. 
S.], 495, 512, Justice Clifford, in defining a bank, says: 
“Banks, in the commercial sense, are of three kinds, to 
wit: 1, of deposit; 2, of discount; 3, of circulation. All 
or any two of these functions may be, and frequently are, 
exercised by the same association; but there are still 
banks of deposit, without authority to make discounts or 
issue a circulating medium.” 

In Oulton v. Savings Institution, 17 Wall. [U. S.], 109, 
116, it is said: “Associations engaged in moneyed trans- 


*Charles James Folger, 1818-1884, judge court of appeals for ten 
years; secretary of treasury under Arthur; defeated for governor of 
New York by Grover Cleveland, 1882, by a majority of 192,854 votes, 
which fact made Cleveland president.—W. F. B. 
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actions, whether incorporated or not, haying a place of 
business where credits are opened by the deposit or collec- 
tion of money or currency, subject to be paid or remitted 
upon draft, check or order, or where money is advanced or 
loaned on stocks, bonds, bullion, bills of exchange or 
promissory notes; or where stock, bonds, bullion, bills of 
exchange or promissory notes are received for discount or 
for sale, are regarded as banks.” ‘ 

Articles 8 and 11 of the articles of incorporation of the 
American Loan & Trust Company are the only ones re- 
quiring particular consideration, and are as follows: 

“3. The general nature of the business to be trans- 
acted shall be as follows: To make and negotiate loans of 
money upon which it may give its guarantee of payment 
or collection ; to purchase, take and hold real and personal 
property, whether for its own use or for other purposes, 
and to sell and convey the same; to purchase and sell 
notes, mortgages, stocks, bonds and other securities and 
personal property; to invest money in real estate, to bor- 
row money, and issue its own obligations therefor, to re- 
ceive money on deposit; to execute trusts.” 

“11. The indebtedness of ‘this corporation shall at 
no time exceed two-thirds of its paid capital stock, except 
for deposits or by the issue of debenture bonds based on 
security for at least an equal amount placed in the hands 
of trustees duly appointed by the board of directors.” 

The articles of incorporation were subsequently 
amended several times, but in no partticular essential to 
the determination of this case were changes made, except 
that article 11 was amended to read as follows: ‘The in- 
debtedness or liability of this corporation shall not ex- 
ceed two-thirds of its paid-up capital stock, but such limi- 
tation shall not include deposits, debenture bonds, based 
on the security of at least an equal amount of notes or 
bonds secured by real estate mortgages placed in the hands 
of trustees duly appointed by the board of directors; or 
the liability of the corporation by reason of its guaranty 
of payment of notes or bonds, by it sold; Provided that 
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the total indebtedness or liability of this corporation, in- 
cluding such deposits, debenture bonds and guaranteed 
notes and bonds, shall not exceed three times the sum of 
its paid up capital stock added to the amount of its stock- 
holders’ liability.” 

From the definitions and authorities quoted it is quite 
apparent that to buy and sell commercial paper, to make 
and negotiate loans,—that is, to discount commercial pa- 
per, to receive money to be transferred to and paid at other 
places, to buy and sell exchange upon other cities in this 
and foreign countries, to receive money on deposit, and 
to pay the same out upon checks or orders,—are each 
banking functions; and from an examination of the arti- 
cles of incorporation and of the evidence in the case, it is 
equally clear that the American Loan & Trust Company 
was not only authorized to, but did in fact, exercise many, 
if not all, of these functions. It accepted money on de- 
posit, and paid the same out npon checks. On June 29, 
1889, the day before the present banking law took effect, 
the loan and trust company attempted to close up that 
part of its business which consisted in receiving deposits, 
in which it had theretofore been engaged, and on that day 
it closed its books, showing the accounts of depositors, at 
that time numbering 300, and having deposits amounting 
to many thousands of dollars; and the accounts were trans- 
ferred to a new set of books kept by a new institution, 
which had at that time been incorporated under the name 
of the American Savings Bank, the business of which was 
earried on in the same offices and largely by the same 
officers and clerks as the business of the American Loan 
& Trust Company. 

It is contended by counsel for appellees that the receiv- 
ing of deposits and paying the same out upon checks was 
business commenced and carried on by one or more of 
the officers of the American Loan & Trust Company, with- 
out the knowledge or consent of the stockholders, and that 
such transactions were ultra vires. We are unable to see 
merit in this contention. It is probably true that inas- 
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much as appellants did not contract their indebtedness 
against the trust company by deposit of money as in a 
bank, no question of estoppel can enter into or become 
decisive of this case, and it is probably also true that the 
question of the liability of the stockholders must be de- 
termined from an examination of the articles of incorpor- 
ation, rather than by the business which was actually 
transacted. Yet it is unreasonable to suppose that the 
trust company could have accepted funds on deposit from 
customers aggregating hundreds in number, and carry on 
the extensive business which the testimony shows it did, 
all without the knowledge or consent of the stockholders ; 
and the fact that the trust company did carry on the busi- 
ness of receiving money on deposit and paying it out on 
checks is a matter meriting consideration in this case, as 
being an interpretation which the officers themselves 
placed upon the company’s charter powers. It is also 
established by the evidence that the trust company did an 
exchange business, having a bank as correspondent in 
New York, upon which it drew drafts. It also apparently 
did an extensive business in the matter of buying and 
selling and discounting paper and securities of other 
kinds, as well as loaning money on real estate securities. 
Zane, in his work on Banks and Banking (section 5), 
speaking of the construction of charters, says: “But it 
is well known that many corporations called trust com- 
panies have banking powers, and carry on a general bank- 
ing business thereunder. Such corporations from any 
standpoint would necessarily be considered simply as 
banks, so far as their character as banks was in question.” 
A plain distinction is observed in the statute concerning 
the liability of stockholders in banks and banking insti- 
tutions and other corporations. Section 128, chapter 16, 
Compiled Statutes, 1885, which was in force at the date 
of the incorporation of the American Loan & Trust Com- 
pany, is as follows: “The articles of incorporation must 
fix the highest amount of indebtedness or liability to which 
the corporation shall, at any one time, be subject, which 
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must in no case, except in that of risks of insurance com- 
panies, and deposits in banks, exceed two-thirds of its 
capital stock.” By the terms of this section it was obliga- 
tory upon every corporation to set out in its articles the 
amount of indebtedness which it was authorized to con- 
tract. This, in ail corporations, except banks and bank- 
ing institutions and insurance companies, was limited to 
two-thirds of its capital stock, the legislature no doubt 
having in mind the constitutional provision which we 
have quoted, which made the stockholders liable to the 
creditors of the bank, over and above the stock by them 
held, to an amount equal to their respective shares; while 
by section 4, article 11, of the constitution, stockholders 
in other classes of corpolations are only made liable to 
creditors of the corporation to the extent of the amount 
remaining due and unpaid on their subscriptions to stock. 
It will be noticed that appellee, the trust company, in 
article 11 of its articles of incorporation, which we have 
set out, expressly excepts deposits from the limitations 
upon its indebtedness, and thus classes itself among bank- 
ing corporations or institutions. Its last amended articles 
contain a provision in the language following: ‘Provided 
that the total indebtedness or liability of this corporation, 
including such deposits, debenture bonds, and guaranteed 
notes and bonds, shall not exceed three times the sum of 
its paid-up stock added to the amount of its stockholders’ 
liability.” Inasmuch as the articles provided that the 
stock must be fully paid before being issued, it is difficult 
to see the purpose of the latter clause of the portion just 
quoted, viz., “added to the amount of its stockholders’ 
liability,” unless the framers of the articles of. appellee 
knew and understood that the stockholders were liable 
under the constitution as stockholders of a banking insti- 
tution. In any other view, the clause quoted would be 
meaningless. 

This was a right under the constitution which must 
have been of great value to appellee. The nature of its 
business was such that to restrict its indebtedness to two- 
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thirds of the amount of its capital stock might have and 
no doubt would have very seriously hampered it in the 
business which it was undertaking to transact. Tor all 
that appears from the record, at the time the indebtedness 
of appellants was contracted it may have been indebted 
to an amount exceeding the two-thirds of its capital stock, 
to which it would have been limited had it not been a 
banking institution. 

In State v. Minnesota Thresher Mfg. Co.,* 40 Minn., 218, 
222, it is said: ‘To determine its actual character, we 
must look to the objects of its formation, and the nature 
of its business, as stated in the articles themselves. It 
can not be made one kind of corporation merely by label- 
ling it such, if its declared objects and purposes show it 
to be something else.” So regarding appellee, notwith- 
standing the fact that it was named a trust company in- 
stead of a banking institution, as long as it had and ex- 
ercised banking powers, and claimed for itself under the 
statute banking privileges, it is a bank, by whatever name 
it may be called. The articles of incorporation are in the 
nature of a contract between the corporation and the state, 
and the courts will generally follow the same rules of 
construction as against the corporation and its stock- 
holders that obtain in the construction of other contracts. 
Hartford Bridge Co. v. Union Ferry Co., 29 Conn., 210; 
State v. Noyes, 47 Me., 189; Home of The Friendless v. 
Rouse,t 75 U. S., 430. In the case of ordinary contracts 
between private individuals, the rule is generally stated 
to be that where the parties thereto unite in placing 
a reasonable construction upon a doubtful provision 
therein, such construction will ordinarily be adopted. 
School District v. Hstes, 13 Nebr., 52; Paxton v. Smith, 41 
Nebr., 56, 59; Hale v. Shechan, 52 Nebr., 184. The language 
of a public grant is regarded as the language of the party 
obtaining it, and in the case of all contracts, the general 
rule is that its language shall be construed most strongly 
igainst the party using it (Hartford Bridge Co. v. Union 
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Ferry Co., supra); and we can conceive of no principle 
that would be violated by adopting the construction of the 
charter powers of appellee which its officers themselves 
placed thereon. We conclude, therefore, that the Ameri- 
can Loan & Trust Company is a banking institution 
within the ordinary meaning of that term as used in sec- 
tion 7, article 11b, of the constitution, swpra, and that 
the liability of the stockholders is that of the stockholders 
of a banking institution. 

The next question requiring determination is whether 
or not the proceedings had in the federal court are a bar 
to the right of appellants to maintain this suit. On the 
30th day of September, 1897, the Rutland County Na- 
tional Bank, one of the appellants herein, filed in the cir- 
cuit court of the United States a motion in the language 
following: “Now comes the Rutland County National 
Bank, and moves the court for leave to file a petition for 
the removal of Philip Potter as receiver of the Ameri- 
can Loan & Trust Company, and for the appointment of a 
substituted receiver, and for such other purposes on the 
several grounds stated in said petition which is tendered 
herewith.” Attached to said motion was a petition pre- 
sented by the Rutland County National Bank, setting up 
that Philip Potter, the recciver, was a stockholder in the 
Ainerican Loan & Trust Company, and that petitioner was 
advised by its counsel that the stockholders of said corpo 
ration were liable under the constitution of this state, in au 
amount equaling the par value of the stock held by them, 
and that Philip Potter, for the reason that he was a stock- 
holder, was not a fit person to enforce such lability, and 
praying the removal of said receiver, and the appointment 
in his stead of another suitable and. disinterested person, 
who should, after his appointment and qualification, under 
the directions of the court, proceed to enforce against the 
stockholders of the trust company their liability under 
the constitution for the payment of the claim against said 
corporation. This motion was overruled by the circuit 
court, and the application to file the petition tendered 
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was denied. It is claimed by counsel for appellees that 
this action on the part of the circuit court amounts to an 
‘adjudication of the question whether or not the American 
Loan & Trust Company was a banking corporation or in- 
stitution, and that such proceedings constitute a bar to 
the right of appellants to proceed in this action. It is 
disclosed by the record that at the time of the filing of this 
motion none of the appellants had presented or proved in 
the circuit court their claims against the trust company; 
they had not been made parties to the suit in the circuit 
court, and aside from recognizing the proceedings by tak- 
ing receiver’s certificates for the amount of their claims, 
had made no appearance in the cause, except that it ap- 
pears from the record that the Rutland County National 
Bank had filed objections to the report made by the re- 
ceiver of a sale which he had made, under directions of 
the court, of certain assets and property of the corporation. 
It is claimed by appellees that appellants were in reality 
parties to the motion filed in federal court, in that it was 
for the benefit of all the creditors, and for that reason is 
a bar to this proceeding. Again, it is contended that the 
proceedings in the federal court are a bar to this proceed- 
-ing whether appellants ever appeared therein or not, for 
the reason that the federal court had jurisdiction of the 
corporation and of its property, and appellants might, if 
so disposed, have appeared in the cause in the federal 
court, and by proper pleadings obtained an adjudication 
of the question concerning the liability of the stockhold- 
ers. Regarding the first-named contention, it may be 
said that the motion quoted seems to have presented the 
single question of removing the receiver and appointing 
another who should not be a stockholder in the corpora- 
tion. It is true that the petition tendered foreshadowed 
the desire to have proceedings to enforce the liability of 
the stockholders instituted in a proper manner by a sub- 
stituted receiver, but it can not be successfully contended 
that the question of the liability of the stockholders was 
presented by this motion to the court for consideration. 
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The exact amount due from the corporation to its various 
and numerous creditors seems not to have been judicially 
determined at that time. Appellants had not, at that 
time, either proved their claims before the receiver, or 
obtained judgment thereon, and were not in a position to 
ask the enforcement of the stockholders’ liability. Farm- 
ers’ Loan & Trust Co. v. Funk, 49 Nebr., 353; German Nat. 
Bank v. Farmers & Merchants’ Bank, 54 Nebr., 593; Hast- 
ings v. Barnd, 55 Nebr., 93. The question upon which the 
ruling of the court was invoked was whether the showing 
of the Rutland County National Bank was such as to call 
for the discharge of the then acting receiver, and the ap- 
pointment of one who should be in no way disqualified, by 
reason of adverse interest, to enforce the stockholders’ 
liability. The question of the stockholders’ liability was 
one which might or might not arise at some future time, 
but at all events certainly would not arise until a proper 
proceeding had been instituted by the receiver or by the 
creditors themselves. 

It is next contended that appellants had the right to in- 
tervene in the circuit court and present for determination 
there the question of the stockholders’ liability, and that 
having failed so to do, they are now estopped to present 
the matter in this proceeding. Many authorities are pre- 
sented on behalf of appellees, which seem in a measure to 
support their contention, but we are not prepared to carry 
the rule to the extent sought by counsel. The receiver 
appointed by the circuit court for the trust company was 
authorized and directed to collect and convert into money 
the assets of the corporation. He took the place of the 
regularly constituted officers of the corporation and had 
the same right to proceed against any of the stockholders 
that the officers of the corporation had. He could have 
proceeded against any of the stockholders for the collec- 
tion of any balance remaining dne from them to the cor- 
poration on subscriptions for stock, and could have col- 
lected any assessments legally made against stockholders. 
In short, it was his duty, under directions of the court, to 
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convert all the assets of the corporation into such form 
as would enable them to be used for the satisfaction of the 
debts existing against the corporation. The liability of 
the stockholders created by the constitution was not one 
existing in favor of the corporation, but in favor of the 
creditors of the corporation. Concerning this liability, 
Morawetz, in his work on Private Corporations, volume 2, 
section 869, says: “A provision of this character does not 
increase the capital or pecuniary resources of a corpora- 
tion, except indirectly, by increasing its commercial 
credit; its object is merely to provide a security for 
creditors in addition to the security furnished by the com- 
pany’s capital. The lability thus assumed by the share- 
holders is solely for the benefit of the company’s credit- 
ors. The’ corporation and its officers and agents can not 
dispose of or control it in any manner. They can not 
collect it by an assessment upon the shareholders; nor 
can they assign it to a trustee for the benefit of creditors, 
though the corporation be insolvent.” 3 Thompson, Cor- 
porations, sec. 3560; 1 Cook, Corporations [5th ed.], sec. 
218. 

In Runner v. Dwiggins,* 147 Ind., 238, 239, Chief Justice 
Jordan, in speaking of stockholders’ liability, says: “Cer- 
tainly, it can not be asserted with any reasonable support, 
that this peculiar liability imposed by the statute upon 
those who become shareholders of a banking association 
organized under the existing law, is in any sense an asset, 
right or interest of the bank which it, as an insolvent 
debtor, can by its deed of assignment pass to its assignee, 
or in any manner vest the enforcement thereof in him. 
In the absence of some statutory provision conferring the 
right, neither the corporation nor its assignee, nor re- 
ceiver can enforce such a liability as that in question.” 
Zang v. Wyant,t 25 Colo., 551; Umsted v. Buskirk, 17 Ohio 
St., 1138; Wright v. McCormack, 17 Ohio St., 86; Liberty 
Female College v. Watkins, 70 Mo., 13; Dutcher v. Bank, 
12 Blatch. [U. S. C. C.], 485; Farnsworth v. Wood, 91 N. 

#36 TL. R. A., 645. #71 Am. St. Rep., 145. _ 

12 : 
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Y., 308; Parker v. Savings Bank,* 53 8. Car., 583. So far 
as appears from the record in this case, this liability was 
a subject-matter over which the receiver had no jurisdic- 
tion. It was a liability which might have been invoked 
by the creditors of the corporation after the amount due 
them was judicially ascertained and the assets of the cor- 
poration exhausted. It is true that a proceeding to enforce 
this liability might very properly be instituted by a re- 
ceiver appointed by the court for that purpose, or, as has 
been said by this court in Farmers’ Loan & Trust Co. v. 
Funk, 49 Nebr., 353, such proceedings might be instituted 
by a receiver appointed to collect the assets of the cor- 
poration, by direction of the court after the assets had 
been collected and applied on the indebtedness, and the 
remaining debts judicially ascertained. And it is doubt- 
less true that the receiver appointed by the circuit court 
for the trust company could, under directions of the court, 
after the debts against the corporation had been judicially 
ascertained and its property exhausted, have proceeded to 
enforce such liability. 

As we have seen, such liability is a subject-matter sep- 
arate and distinct from that over or concerning which the 
receiver had been appointed. While the circuit court had 
jurisdiction in the case to proceed with the enforcement 
of the stockholders’ liability, such jurisdiction was never 
invoked or exercised; jurisdiction having only been ex- 
ercised over and concerning the assets and liabilities of 
the corporation. It follows that in order to constitute a 
bar to this proceeding, it was necessary for appellees to 
plead and prove that the precise question involved—that is, 
the liability of stockholders to creditors in an amount 
equaling the stock owned by each respectively—was 
raised and determined in the former suit. This they have 
failed to do. In Slater v. Skirving,t 51 Nebr., 108, this 
court said: “There is a difference between the effect of a 
judgment as a bar or estoppel against the prosecution of a 
second action upon the same claim or demand, and its 

*69 Am. St. Rep., 8868. 766 Am. St. Rep., 444. 
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effect as an estoppel in another action upon a different 
claim or cause of action. In the former case a judgment 
on the merits constitutes an absolute bar to a subsequent 
action, not only as to every matter offered and received 
to sustain or defeat the claim, but as to any other admis- 
sible matter which might have been offered for that pur- 
pose. But where the second action is upon a different 
claim or demand, a judgment in the prior action operates 
as an estoppel only as to those matters in issue upon the 
determination of which the finding or verdict was ren- 
dered.” Wilch v. Phelps, 16 Nebr., 515. 

Again, in Anderson v. Kreidler, 56 Nebr., 171, it is said: 
“To sustain a plea of prior adjudication, the matter in 
question must be shown to have been of the issues joined 
and tried in the former action.” 

In the case of Richardson v. Opelt, 60 Nebr., 180, the 
question was very carefully considered, and in that case 
Justice HoLcomR, writing the opinion, said: “When the 
pendency of a prior suit is pleaded in abatement, the case 
must be the same, or it will not be sustained. There must 
be the same parties or such as represent the same inter- 
est; the same rights must be asserted and the same relief 
prayed for. ‘This relief must be founded on the same 
facts, and the essential basis of the relief must be the same 
in both actions. As a general rule, where a judgment in 
a prior suit would be a bar to a judgment in the second 
suit brought in the same or another court of concurrent 
jurisdiction, the plea of other suit pending will be held 
good.” 

While, as we have seen, appellants might, by a proper 
proceeding, have invoked the judgment of the circuit court 
upon the question of the liability of the stockholders, they 
were not obliged to do 80, but might institute such pro- 
ceeding in any other court of concurrent jurisdiction. 
For reasons which they doubtless deemed sufficient, ap- 
pellants saw fit to institute this proceeding in the state 
court. It is very clear that the question of the liability of 
appellees as stockholders in the American Loan & Trust 
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Company was neither presented nor adjudicated in the 
proceedings had in the federal court, and it follows that 
the contention of appellees in this regard can not be sus- 
tained. 

The judgment of the trial court that the American Loan 
& Trust Company is not a banking corporation or insti- 
tution, and that appellees are not liable as stockholders, 
is wrong and must be reversed. We have been asked to 
enter judgment against appellees in this court. This, in 
view of the great number of stockholders, and the diver- 
sity in amount of their liabilities, we are not prepared to 
do. It is therefore recommended that the judgment of the 
trial court be reversed, and the cause remanded to the dis- 
trict court for further proceedings in accordance with law. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Georgh ALLEN ET AL. V. JOHN H. HALL. 


Finep OcToBER 22, 1902. No. 11,248. 


» 


Commissioner’s opinion, Department No. 2.. 


1. Landlord and Tenant. A tenant can not dispute his landlord’s 
title, but in an action by a lessor to recover rent, the lessee 
may show that the lessor has sold and conveyed the premises 
to another by a deed of general warranty, without reserving 
the rent thereafter to become due. 


2. Sale of Real Estate:. Rent. One who has conveyed his land to 4 
third person by deed, without reserving the rent to become due 
thereafter, can not recover such rent. 


2. Tenant: AcTION By LEssor: TITLE PARAMOUNT: EVICTION: Pos- 
session. A tenant under such circumstances may defend against 
an action by the lessor to recover such rent, without having 
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been evicted by title paramount, or disturbed in his possession 
during the term. 


4. Conveyance by Lessor: PLEADINGS: RESERVATION OF RENT: ISSUE: 
Jury. The lessor, notwithstanding he has conveyed the land 
-to a third person, may reserve the rent by separate written 
instrument or otherwise; and where that fact is put in issue 
by the pleadings, the evidence on both sides should be received, 


and the question submitted to the jury, under proper instruc- 
tions. 


. 


Error from the district court for Scott’s Bluff county. 
Tried below before Grimes, J. Rehearing of case reported 
in 64 Nebr., 256. Judgment below reversed. 


T. M. Morrow, for plaintiffs in error. 
F. A. Wright, contra. 


Barnes, C. 


This case is before us on a rehearing. Our former opin- 
ion will be found in 64 Nebr., 256, and contains a full state- 
ment of the facts in controversy herein. 

It will be observed that plaintiffs in error alleged in 
their answer that after they had leased the premises in 
question of the defendant in error he sold and conveyed 
the land to one William Effert by deed of general war- 
ranty, without any reservation of the rent, and it is 
claimed that thereby, as a matter of law, the right to re- 
cover for the rents due passed to the grantee in said deed, 
and plaintiff could not: maintain the action to recover 
them. By the second subdivision of the syllabus and in 
our remarks in the opinion pertinent thereto, we held 
that plaintiffs in error, having failed, by their answer to 
allege that they had been evicted by title paramount, or 
disturbed in their possession during the term, in view of 
the general doctrine that a tenant can not dispute his 
landlord’s title (Nissen v. Turner, 50 Nebr., 272, and 
Mosher v. Cole, 50 Nebr., 636), they could not defend 
against the action on that ground. Plaintiffs in error in 
their brief, on motion for a rehearing, argued this ques- 
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tion fully for the first time, and upon a re-examination of 
the matter we are satisfied that we were mistaken upon 
that point. The great weight of authority is that rent 
is an incident to the reversion, and a deed without reserva- 
tion invests the grantee with the right to recover it. The 
defense thus arising in favor of the lessee against an 
action by the lessor for rent, falling due after the assign- 
ment of the reversion, does not depend upon eviction or 
ouster by the assignee, but is complete without it. Hnglish 
vo. Key, 39 Ala, 118; Franklin v. Palmer, 50 Tl, 202, 
205; Burden v. Thayer, 3 Met. [Mass.], 76; VanWicklen 
v. Paulson, 14 Barb. [N. Y¥.], 654; Demarest v. Willard, 
8 Cowan [N. Y.], 206; Peck v. Northrop, 17 Conn., 217. 

The defendant in error, in his petition in the court be- 
low, alleged that he had reserved the rent by a separate 
written instrument, but offered no proof of that fact. The 
deed offered in evidence by the plaintiffs in error to es- 
tablish their defense was excluded. The defendant in 
error should have been required to prove the reservation 
of the rent, and the mistake in the deed, if any there was; 
and the plaintiffs in error should have been allowed to 
controvert such evidence, if any, and the issue thus made 
should have been submitted to the jury upon proper in- 
structions by the court. So much of our former opinion 
as is in conflict with this rule is hereby overruled. We 
are satisfied with the other points decided by us in this 
case, and adhere to them. We therefore recommend that 
the judgment of the district court be reversed, and the 
cause remanded for a new trial. 


OLDHAM and PounpD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment heretofore en- 
tered in this cause by this court be, and the same hereby 
is, vacated; and it is further ordered that the judgment 
of the district court be, and the same hereby is, reversed 
and the cause remanded for further proceedings; and it. 
is further ordered that because of the failure of the plain- 
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tiffs in error to properly present in their original brief 
the point herein decided, said plaintiffs in error shall 
pay all of the costs herein made since the filing of their 
application for rehearing. 


JUDGMENT ACCORDINGLY. 


Gustav H. Linpewt v. Drerr, WELLS & COMPANY ET AL. 
FILED OCTOBER 22, 1902. No. 12,023. 
Commissioner’s opinion, Department No, 2 


1. Unsettled Book Account: INTEREST: SPECIAL AGREEMENT: VER+ 
pict. Money due on an unsettled book account for goods sold 
and delivered, will only bear interest at the rate of seven per 
cent., beginning six months after the date of the last item. But 
where, in a suit on such account, evidence is introduced show- 
ing that at the time the goods were ordered it was agreed 
between the parties that the account should draw interest at 
ten per cent. after a certain date, and a jury allowed such 
interest, the verdict will not be set aside for that reason only. 


2. Admission of Evidence: Non-REVERSIBLE Error. The admis- 
sion of incompetent evidence, where it could in no way operate 
to the prejudice of the complaining party, is not reversible error. 


3. Instructions. Instructions complained of examined, and held that 
they were not vulnerable to the objection made to them, and 
the court did not err in giving them. 


4. Non-Reversible Error: Ogszcrion: VaLues. It is not reversible 
error to sustain an objection to a question put to a witness on 
cross-examination for the purpose of testing his competency 
to testify on the question of values, where his evidence as to 
such values is wholly immaterial and could in no way prejudice 
the party complaining. 


5. Conflicting Evidence. Where there is some competent evidence 
to establish every fact necessary to sustain a verdict, and we 
are unable to say upon an examination of the whole record that 
it was clearly wrong, such verdict will not be set aside on the 
ground that it is not sustained by the evidence. 


Error from the district court for Stanton county. 
Action on account for goods sold and delivered, by Deere, 
Wells & Company against Gustav H. Lindell and another. 
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Tried below before Gravus, J. Judgment for plaintiff. 
Lindell brings error. Affirmed. 


John A. Ehrherdt, for plaintiff in error. 
William W. Young, contra. 


BARNES, C. 


This case was commenced in the district court for Stan- 
ton county by defendant in error to recover the sum of 
$400,a balance due from Gustave Sonnenschein and Gustav 
Lindell, with interest at the rate of ten per cent. after 
July 1, 1896, on account for goods sold and delivered to 
them at their special instance and request. It was alleged 
in the petition that Sonnenschein and Lindell, at the time 
said goods were sold to them, were partners, doing busi- 
ness under the firm name of Sonnenschein & Co., and that 
the goods in question were received by them while they 
were still in partnership; that the firm had since been dis- 
solved, and there was no partnership property or effects 
in existence out of which the balance due on the account 
could be collected. It was further alleged that on or about 
December, 1895, or subsequent thereto, while Sonnen- 
schein and Lindell were in partnership, plaintiff sold and 
delivered to them, at their instance and request, goods to 
the amount of $645.97, and an itemized account of the 
same was attached to the petition, marked “Exhibit A,” 
and made a part thereof. It was further alleged that all 
of the said goods were accepted and received by the defend- 
ants in pursuance of said agreement of sale and purchase; 
that defendants agreed to pay the prices for the said goods 
set forth in the said exhibit, which said prices, it was al- 
leged, were reasonable prices therefor. The petition fur- 
ther alleged that no part of the said account had been 
paid, except the sum of $182.47, and that there was a fur- 
ther credit, for goods returned, of $63.50; that there was 
a balance due plaintiff on said account of $400, with inter- 
est thereon at ten per cent. from July 1, 1896, for which 


° 
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sum plaintiff prayed judgment. To this petition Gustav 
Lindell filed his separate answer, denying all of the allega- 
tions thereof, except those afterwards therein admitted, 
and alleged that he and Gustave Sonnenschein entered into 
partnership on the 4th day of December, 1895, and that the 
partnership was dissolved on the 1st day of March, 1896. 
He further denies that the firm, while he was a member 
of it, purchased any goods of or from the plaintiff in the 
month of December, 1895, or at any other time, to the 
amount of: $645.97, or in any other amonnt, except the 
items dated February 27, 1896; and he further alleged that 
all of such goods were sold to, and the contract in’ writing 
was made with, the firm of Peters & Sonnenschein, who 
were the predecessors of the firm of Sonnenschein & Co.; 
that he was not a member of the firm of Peters & Sonnen- 
schein; that the goods itemized in the petition were deliv- 
ered, if at all, to the firm of Sonnenschein & Co. after he 
had retired therefrom, and had been succeeded by one Ed- 
ward Sonnenschein; that the indebtedness had been settled 
by the firm of Sonnenschein & Co., composed of Gustave 
Sonnenschein and Edward Sonnenschein, by giving their 
promissory notes therefor, due July 1, 1896, with interest 
at ten per cent., one of which notes was fully paid by said 
firm. The plaintiff, by its reply, denied the allegations 
of the answer not expressly admitted, and adinitted that on 
April 3, 1896, one Charles Edwards, agent for the plaintiff, 
negotiated a settlement of the account in question, subject 
to the approval of the plaintiff, and that the notes men- 
tioned in the answer were given and signed by the firm of 
Sonnenschein & Co., but specifically denied that the firm 
that signed them was composed of Gustave Sonnenschein 
and Edward Sonnenschein, and alleged that it was agreed 
that the firm to be bound thereby was composed of Gustave 
Sonnenschein and Gustav Lindell, the answering defend- 
ant. It was also alleged that the note paid was paid out of 
the accounts of the firm composed of Gustave Sonnenschein 
and Gustav Lindell. It was further alleged that after the 
said notes were given and one of them had been paid, the 
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defendant Lindell refused to be bound by and pay them; 
that thereupon the plaintiff returned the other two notes 
to defendants and commenced this suit to recover the bal- 
ance due on the original account. Upon these issues a 
trial was had to a jury, which resulted in a verdict in favor 
of the plaintiff and against both defendants, for the sum 
of $525.85. Defendant Lindell alone filed a motion for a 
new trial, which was overruled. He thereupon prosecuted 
error to this court, and hereafter he will be called the 
plaintiff. , 

1. It is contended that the defendant was not entitled 
to ten per cent. interest, because the action was upon an 
open book account. It is true that the unpaid notes given 
in settlement of the account were returned, and suit was 
brought to recover the balance due upon the account; but 
it was alleged in the petition that it was agreed, by the 
terms of the sale, that the account should draw interest 
at ten per cent. from the time of its maturity, and we find, 
on reading the evidence, that defendant Sonnenschein tes- 
tified that on December 10, 1896, when the goods were or- 
dered, it was agreed that interest was to be paid on the 
account after July 1, 1896, at the rate of ten per cent. It 
was admitted at that time that plaintiff herein was a mem- 
ber of the firm of Sonnenschein & Co., and Charles Ed- 
wards and Gustave Sonnenschein both testified that plain- 
tiff was present, participated in the making of the order 
and agreed to its terms. There was a conflict of evidence 
upon this question, but it having been determined by the 
jury upon such conflict of evidence and under proper 
instructions, we can not disturb their finding, for we are 
unable to say that such finding was not supported by suffi- 
cient evidence, and was clearly wrong. Upon this ques- 
tion the judgment of the district court must be affirmed. 

2. Plaintiff contends that the court erred in allowing 
witnesses Wells and Rowe to testify as to the value of the 
goods set forth in the petition, and now claims that the 
action was one to recover on contract. We fail to see the 
force of this contention. If it be claimed that the price 
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was fixed by contract then the value of the goods, as fixed 
by these witnesses, would be immaterial, and the admis- 
sion of their evidence error without prejudice, unless they 
fixed the value at a greater amount than that set forth in 
the itemized account, and alleged in the petition to be the 
agreed price. An examination of the evidence shows that 
the witnesses testified that the prices agreed upon, as 
stated in the itemized account, was the reasonable value 
of the goods. There was other evidence to the effect that 
the prices stated in the account were the prices agreed 
upon at the time the goods were ordered. If it was error 
to receive this evidence, it was error without prejudice. 
“A judgment will not be reversed because of the admission 
of incompetent evidence, where no possible prejudice re- 
sulted.” Rightmire v. Hunteman, 42 Nebr., 119; AfcGav- 
ock v. City of Omaha, 40 Nebr., 64; Graham v. Frazier, 49 
Nebr., 90. Again, it having been alleged in the petition that 
the prices mentioned in the itemized account attached 
thereto were the reasonable prices and the value of the 
goods, we are not prepared to say that evidence of value 
was not admissible. 

8. Plaintiff further contends that the court erred in 
sustaining the objection of defendant in error to his in- 
terrogatory as to the occupation and employment of the 
witness Rowe prior to his employment by the defendant, 
for the reason that plaintiff was entitled to inquire into 
the former occupation and motives of the witness, to test 
his competency as an expert on the question of the value 
of the goods in controversy. We may concede that this is 
correct as a general proposition, yet the record discloses 
that prior to that time the witness had been employed by 
Deere, Wells & Co. as their shipping clerk for more 
than five years, so that his former occupation, bearing 
upon his knowledge of the value of the goods, was wholly 
immaterial. In any event the admission of his evidence was 
without prejudice to the rights of the plaintiff, as we have 
heretofore shown, and reversible error can not be pre- 
dicated on this ruling. 
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4, It is urged that the court erred in giving the sixth 
and seventh paragraphs of the instructions given on his 
own motion, for the reason that their effect was to leave 
the burden of proof on Lindell to show that the firm of 
Sonnenschein & Co., while composed of Gustave Sonnen- 
schein and Gustav Lindell, did not purchase the goods, and 
that the goods were not delivered to said firm, and the 
contract of purchase by Peters & Sonnenschein was not 
ratified by them. After a careful examination of these 
instructions we are unable to agree with this contention. 
By instruction No. 6 the jury were told that if they be 
lieved from all of the evidence that the defendant firm, 
while composed of Gustave Sonnenschein and Gustav Lin- 
dell, did not purchase the goods from the plaintiff, as al- 
leged in the petition, or that the goods were not received 
by them as alleged, then their verdict should be for the 
defendant. This instruction does not attempt to put the 
burden of proof upon either party, neither does it have 
that effect; and in view of the fact that in other parts of 
the instructions the jury had been correctly informed as 
to which party the burden of proof rested upon, the court 
did not err in giving this instruction. By the seventh in- 
struction the jury were told, in substance, that if they 
believed from all of the evidence that the account set forth 
in the petition was for goods sold and delivered to the firm 
of Peters & Sonnenschein, and that the contract of pur- 
chase was not ratified by the firm of Sonnenschein & Co. 
while composed of Gustave Sonnenschein and Gustav Lin- 
dell, and that the goods were not delivered until after the 
copartnership of Sonnenschein & Co. composed of Gustave 
Sonnenschein and Gustav Lindell, was dissolved, they 
should find for the defendant. This instruction covers 
the affirmative defense pleaded by Lindell, and yet the 
jury were not told by this instruction that the burden of 
proof to establish these facts was upon him. The giving 
of this instruction, if erroneous, was most favorable to his 
interests, and of this he can not complain. As above 
stated, the court by other instructions told the jury upon 
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whom the burden of proof rested and no error was com- 
mitted in giving either of the instructions complained of. 

5. In conclusion, the plaintiff contends that the verdict 
is not sustained by sufficient evidence. We find in the 
record some competent evidence to establish every allega- 
tion contained in the petition, and bearing upon every 
question put in issue by the pleadings. It was shown be- 
yond dispute that the plaintiff and Gustave Sonnenschein 
became partners on the 1st day of December, 1895, and 
there was the evidence of two witnesses that plaintiff was 
present, assented to and participated in the making of the 
contract set forth in the petition. It was shown that the 
goods were received by the firm before March 12, 1896. It 
was claimed by the plaintiff that the firm was dissolved 
March 1, 1896, but Sonnenschein and his son testified that 
the sale of the plaintiff’s interest to Edward Sonnenschein 
did not take place until March 12, 1896, and the bill of 
sale bears that date. It is established beyond question 
that thereafter an inventory was taken by Sonnenschein 
and Lindell, and the goods of the firm were turned over to 
the new firm of Gustave Sonnenschein and Edward Son- 
nenschein; that plaintiff received payment for his share 
of the goods in question, which had not theretofore been 
sold. It is shown that Gustave Sonnenschein, attempting 
to act for himself and Lindell, on April 3, 1896, settled 
with the defendant company, and gave the notes of the 
firm of Sonnenschein and Lindell for the balance due, pay- 
able July 1, 1896, with interest at ten per cent. after that 
date; that plaintiff assented to the payment of one of these 
notes out of the accounts due the firm of which he had 
been a member; that he afterwards repudiated the settle- 
ment and refused to pay the other notes, because he had 
not signed them, or assented to the acts of Sonnenschein 
in that behalf. There was a sharp conflict in the evidence 
upon some of these questions, but the jury having passed 
upon them under proper instructions, their verdict is con- 
clusive upon us, unless we can say that it was unsupported 
by sufficient evidence, and was clearly wrong. Potvin v. 
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Curran, 13 Nebr., 302; World Mutual Benefit Ass’n v. 
Worthing, 59 Nebr., 587; Lee v. Brugmann, 37 Nebr., 232; 
Clapham v. Storm, 36 Nebr., 499; Whitman v. State, 42 
Nebr., 841. 

The foregoing are the only assignments of error argued 
or mentioned in the plaintiff’s brief, and are the only ones 
which we will consider. We also find that the petition in 
error of the plaintiff does not allege that the court erred 
in overrpling the motion for a new trial. Under our 
former rules, we might have refused to consider the case 
at all, but as the question was not raised by counsel, we 
have not raised it ourselves, but have decided the case 
upon its merits. After a careful examination of the record 
and evidence, we conclude that the case was fairly tried, 
and we are unable to say that the verdict of the jury is not 
- supported by the evidence and is clearly wrong. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and Pounpb, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


J. H. EDMISTEN vy. Hexry HERrPoOLSHEIMER COoMPANY.* 


FILED DECEMBER 4, 1901. No. 10,671. 
Commissioner’s opinion, Department No. 3. 


1, Check: PRESENTATION: LIMITATION OF TIME TO THE FOLLOWING 
Day. In the absence of special circumstances, in order to hold 
the drawer liable on his check, it must be presenteé not later 
than the day following its receipt, where the payee receives it 
in the place in which the bank on which it is drawn is located. 


2. : : : BanKING Hours: CLEARING-HovsE. That the 
check is drawn on a bank in a city where the collection of 
such paper is made through a clearing-house, and the check 
was received after banking hours, does not relieve the payee of 
the necessity of presenting it the following day. 


* Rehearing allowed. See opinion, page 98, post. See, also, ap- 
pendix to volume 67. 
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Error from the district court for Lancaster county. 
Action by drawees against maker, upon a check drawn 
and never presented. The facts appear in the opinion. 
Tried below before HOLMES, J. Judgment for plaintiffs be- 
low. Reversed. SEDGWICK, J., dissenting. 


John 8. Kirkpatrick and George EF. Hager, for plaintiff 
in error. 


Tibbets Bros., Morey & Anderson, contra. 


ALBERT, C. 


On Friday, May 28, 1897, J. H. Edmisten executed and 
delivered to Henry Herpolsheimer and another, doing 
business under the name of H. Herpolsheimer Company, 
his check, drawn on the Merchants’ Bank of Lincoln, for 
$200.62, in payment of an account, at their place of busi- 
ness in said city. On the following day the defendants 
in error deposited the check, with others, in the American 
Exchange National Bank, with which they transacted their 
banking business. The Merchants’ Bank was open for 
the transaction of business at the date of the delivery of 
the check and the day following. The following Monday 
was a legal holiday, and the next morning the Merchants’ 
Bank failed to open, and has never since opened for the 
transaction of business, and passed into the hands of the 
state banking board. It was wholly insolvent, and nothing 
was realized from its assets. The check was never pre- 
sented. This action was brought by the payees against the 
maker of the check to recover the amount due thereon. A 
trial was had to the court, which resulted in a finding 
and judgment for the plaintiffs. The defendant brings 
the case here on error. . 

The only disputed fact in the case is whether the check 
was delivered during banking hours on the date of its de- 
livery. This question was submitted to the court on con- 
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flicting evidence, and the court having found that it was 
delivered after banking hours, under the well known rule 
of this court its finding on that point will not be disturbed. 
Therefore, for the purpose of this case, we shall assume as 
one of the facts in the case that the check was delivered to 
the payees after banking hours on May 28, 1897. 

This leaves but one question in the case, and that is 
whether the failure to present the check for payment on 
the day after its receipt relieves the defendant from liabil- 
ity thereon. It will be observed that the payees were doing 
business and received the check in the city where the bank 
on which it was drawn was located. The rule is that in 
the absence of special circumstances, in order to hold the 
drawer liable on his check, it must be presented not later 
than the day following its receipt, where the payee receives | 
it in the same place in which the bank on which it is 
drawn is situated. Tiedeman, Commercial Paper, sec. 443, 
and the cases there cited; Norton, Bills & Notes [3d ed.], 
388 et seg; Anderson v. Rodgers, 53 Kan., 542, 27 L. R. A., 
248; 2 Daniel, Negotiable Instruments [4th ed], sec. 
1590; 2 Randolph, Commercial Paper [2d ed.], sec. 1105; 
Holmes v. Roe, 28 N. W. Rep. [Mich.], 864; Grange v. 
Reigh, 67 N. W. Rep. [Wis.] 11380; Murphy v. Levy, 50 
N. Y. Supp., 682. Counsel concede this to be the rule, but 
urge that: under the special circumstances in this case the 
plaintiffs were not required to present the check on the 
day following its receipt. The special circumstances re- 
lied on are that the collection of such paper in the city of 
Lincoln is made through the agency of a clearing-house, 
and that the check, having been received after banking 
hours, could not, in the usual course of business, pass 
through the clearing-house and be presented for payment 
on the day following its receipt by them. This position 
is sustained by two opinions, both from the same court, 
and delivered by the same judge. Louw v. For, 33 Atl. 
Rep. [Pa.], 190; Willis v. Finley, 34 Atl. Rep. [Pa.], 218. 
In the opinions referred to a departure from the settled 
rules of the law merchant is impliedly admitted. An at- 
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tempt to justify such departure is made on the grounds of 
a custom among banks, and the impossibility, owing to the 
great volume of business, of conforming to the established: 
rule. The reasoning does not commend itself to our judg- 
ment. We do not believe a party should be permitted to 
excuse a lack of diligence by showing that such Jack is 
customary among those engaged in like business in the 
same city, nor to plead the magnitude of his business as 
an excuse for a failure to prosecute it with diligence. The 
special circumstances that will excuse delay in present- 
ment have generally been held to be such as are beyond 
the holder’s control, or arise from some agreement or 
understanding between the drawer and some one or more 
of the other parties to the paper. 

In Holmes v. Roc. 28 N. W. Rep. [Mich.], 864, the 
court says: “The clearing-house, and the method of con- 
ducting business through it, has no bearing upon the lia- 
bility of the drawer of a check which is alleged not to haye 
been presented for payment within the time allowed by 
law.” 

In First Nat. Bank of Wymore v. Miller,t 37 Nebr., 
500, this court says: “No custom or usage among bankers 
as to the manner of presenting ordinary checks for pay- 
ment, will relieve them from the legal duty of presenting 
such checks for payment within a reasonable time.” 

The cases just cited, to our minds, state the correct rule. 
It follows that the failure of the plaintiffs to present the 
check for payment on the day following its receipt by 
them relieves the defendant from liability thereon, and 
that the judgment of the district court is wrong and 
should be reversed. 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further pro- 
ceedings according to law. 


DUFFIE and AmEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
*4 Am. St. Rep., 844. +40 Am. St. Rep., 499. 
13 
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opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


The following opinion on rehearing was filed October 
22,1902. Reversal adhered to. Senewick, J., dissents: 


Commissioner’s opinion, Department No. 2. 


Check: HorpER: Banxina Hours: Location of BANK: FORWARDING 

BY MaiL. It is the duty of the holder of a check, if he receives 

‘ it after banking hours, to present it during banking hours of 

the next day, if the bank is located in the same town; if not, 
then to forward it by mail the next day. 


OLDHAM, C. 


The issues involved in this case are properly stated in 
the original opinion. There was only one disputed ques- 
tion of fact between the parties to the controversy and that 
was as to whether the check of defendant, Edmisten, was 
presented to plaintiffs during banking hours on Friday, 
May 28, 1897; defendant contending that it was, and the 
plaintiffs that it was not, delivered until banking hours 
had closed. This dispute was determined by the trial 
court in favor of plaintiffs’ contention. The finding of the 
trial court on this disputed question of fact was and should 
have been treated as binding on this court in the former 
opinion. AJ] other questions of fact were stipulated in the 
' record, and were briefly stated as follows: That the 
Merchants’ Bank of Lincoln was open all day Saturday 
following the day the check was drawn, from 10 o’clock 
A. M. until 3 o’clock P. M.; that all checks presented on 
that day were paid by this bank ; that defendant, Edmisten, 
had funds to his credit in this bank more than sufficient to 
pay the check in controversy ; that plaintiffs’ place of busi- 
ness and the Merchants’ Bank were each located in the 
city of Lincoln, Nebraska, and were situated within a dis- 
tance of two blocks of each other; that a subsequent check 
drawn by the defendant, Edmisten, and delivered to one 
I’. L. Rose on the 29th day of May, was presented at the 
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bank on that day by said Rose, and was paid in full. It 
was further stipulated that the 30th day of May was Sun- 
day; that the 31st* day of May was Decoration Day, and a 
legal holiday, on which none of the banks of Lincoln were 
open for transaction of business; and that on the following 
day, June 1, the Merchants’ Bank suspended business, and 
was and is wholly insolvent. It is also stipulated that 
plaintiffs proceeded with the collection of the check in the 
manner set forth: in the original opinion, and that the 
check never was presented to the Merchants’ Bank on ac- 
count of the suspension of that institution, but that it was 
presented to defendant, Edmisten, and payment demanded 
of him, and payment refused, before this action was insti- 
tuted. 

In the face of this record, we can see no escape from the 
conclusion reached by the learned commissioner on the 
former hearing of this case. We have carefully re-exam- 
ined the numerous authorities cited in support of his de- 
cision, and are satisfied that he has followed a well-beaten 
track that has been trodden by many judicial feet, and we 
do not feel disposed to recommend this court to depart 
from this broad highway of well-reasoned cases to follow 
the dimly marked by-path pointed out by counsel for de- 
fendants in error. There is every reason why a strict rule 
of diligence in presenting a check by the holder should be 
exacted in this case, and no reason why it should be re 
laxed. Here, plaintiffs’ place of business was but two 
blocks from the bank on which the check was drawn, and 
the bank remained open, paying all checks presented, a 
whole day after the check was received, and it would have 
required very slight physical exertion for plaintiffs or some 
of their employees to have taken this check to the bank Sat- 
urday, and received the money on it; but, instead of this, 
plaintiffs chose a leisurely, labyrinthine journey for this 
check, by depositing it in another bank and having it 
thread its way from this bank to the clearing-house, and 
from the clearing-house to the banking-house of the drawee. 
And while this check was pursuing this circuitous route 

# Wheeler, ch. 41, see. 8; Cobbey, sec. 8907. — 
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the drawee departed its business life with enough of de- 
fendant’s money in its possession to have satisfied the 
check had it reached its destination before the demise of 
the bank. 

In the case of Grange v. Reigh, 67 N. W. Rep. [Wis.], 
1130, it is said: “Where the payee of a check resides and 
receives the check at the place where the bank is located, 
a reasonable time for presentation to the drawee reaches, 
at the latest, only to the close of banking hours on the 
succeeding day, excluding Sundays and holidays.” 

In Kirkpatrick & Co. v. Puryear, 22 L. R. A. [Tenn.], 
785, 788, the court says: “It is the duty of the holder of a 
check, if he receives it after banking hours, to present it 
during banking hours of the next day, if the bank is located 
in the same town, as was this one; if not, then to forward 
it the next day by mail. If he fails to do this, and the 
check is afterwards not paid, his right, as against the in- 
dorser, is extinguished,” citing, in support of this con- 
clusion, Morse, Banks and Banking, sec. 422; Planters’ 
Bank v. Merritt, 7 Heisk. [Tenn.], 193; Schoolfield v. 
Moon, 9 Heisk. [Tenn.], 171, 173. 

We are therefore satisfied that the former opinion was 
right, and should be adhered to; and we so recommend. 


Barnes and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former judgment of this 
court be adhered to. 

JUDGMBNT OF REVERSAL ADHERED TO. 


SppGwIcK, J., dissenting. 

In First Nat. Bank of Wymore v. Miller, 37 Nebr., 500, 
506, this court says: “We do not mean to lay down any 
rule by which the indorsee of a check must present the 
same for payment in any given time in order to hold the in- 
dorser.” And again, in the same case: “The question then 
is, whether plaintiff in error was guilty of such negligence 
or laches in the presentment of these checks for payment 
to the bank on which they were drawn as to release the 
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indorser, Miller. The authorities, all say that in order to 
hold an indorser of a check it must be presented by the 
indorsee in a reasonable time, and as to what is a reason- 
able time, depends upon the facts and circumstances of 
each particular case.” This is the rnle of all thé decis- 
ions. The maker of a check selects the bank which he de- 
sires to trust with his deposits. Fle undertakes to pay his 
creditor by drawing his check upon his account in the bank 
which he has so selected. If the bank fails before the 
check is paid, it is the loss of the drawer of the check, un- 
less that loss is caused by the negligence of the party to 
whom the check is drawn. ‘he payee is guilty of sucli 
negligence as will shift the loss to him if he fails to 
present the check for payment within a reasonable time. 
The question is, has he delayed in presenting the check for 
such an unreasonable time as to charge him with such 
negligence that he must make good the loss which other- 
wise would fall upon the maker of the check? 

The apparently conflicting opinions from which it is 
sought to derive the conclusion that there is an established 
rule that the check must be presented not later than on 
the next day after it is received, when received in the town 
in which the bank is located on which it is drawn, present 
a curious study. 

In one of the earlier cases, Smith v. Janes, 20 Wend. 
[N. Y.], 192, 195, decided in 1838, it is said: ‘We can 
not presume laches, especially in a case where the paper 
was in circulation for so short a period. How long a bill 
or check, payable on demand, or at a given number of days 
after sight, may be kept in circulation before presentment, 
without discharging some of the parties, is not a settled 
question. Chitty, Bills, 276, ed. of 1826. It depends in 
a great degree on the circumstances of each particular 
case. In Robinson v. Ames (20 Johns. R., 146), the bill 
was drawn in Georgia on merchants residing in New York, 
and although seventy-five days elapsed before the present- 
ment, it was held that the drawers were not discharged. 
In Gowan v. Jackson (20 Johns. R., 176), the bill was 
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drawn in Antigua, on merchants residing in London, and 
having been put in circulation, it was held that the drawer 
was not discharged although six months had elapsed be- 
fore the presentment. In Aymar v. Beers (7 Cowen [N. 
Y.], 705), the bill was drawn in New York on a house in 
Richmond, Va., at three days’ sight, and it was held that 
the drawer was not discharged by a delay of twenty-nine 
days in presenting the bill for acceptance. The bill had 
not been put in circulation but there were other special 
circumstances to show that the payee was not chargeable 
with negligence. In the case at bar, threé days were 
necessary for the transmission of the check from New 
York to Buffalo, and it could not have been in circulation, 
after it passed from the plaintiff, more than four or five 
days before it was presented at the bank for payment. 
There is no authority for imputing laches on such a state 
of facts, and the judge was right in overruling the ob- 
jection.” 

_ A little later there were a number of decisions to the 
effect that a delay of one full day after the day of receipt 
of the check was not unreasonable. Later still, several 
cases arose in which the payee of the check personally pre- 
sented it to the bank upon which it was drawn, after hold- 
ing it in his possession for more than one full banking day, 
—that is, having received it in banking hours, held it until 
after banking hours on the following day, without putting 
it in course of collection,—and in the absence of special 
circumstances excusing it, the delay was held unreason- 
able. 

Upon these decisions some courts have attempted to 
establish the converse of the first proposition, to wit, that 
a delay of more than one full day is unreasonable, and 
shows negligence. Some of the courts have attempted to 
do what this court has refused to do,—that is, to lay down 
a fixed rule by which the indorsee of a check must present 
the same for payment within a given time in order to hold 
the indorser; but very few have been able to establish such 
a rule satisfactory to themselves. When the defendant 
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gave his check to the plaintiffs after banking hours on Fri- 
day, did he have aright to suppose the plaintiffs would send 
the check direct to the bank on which it was drawn for 
payment, or did he have reason to suppose that the plain- 
tiffs would deposit the check, with others received by them, 
to their account in the ordinary course of business? Is it . 
unreasonable for a business man to adopt the practice of 
collecting his checks together before the close of banking 
hours on each day, and depositing them in his bank to his 
credit? This is a general custom among business men; and 
. have they a right to practice such custom, or is it negli- 
gence for them to do so? If a business man in the course of 
a day receives personal checks drawn on a half dozen or 
more different banks of the town in which he is doing busi- 
ness, must he send those checks to the individual banks on 
which they are drawn, or may he adopt and practice the 
custom of depositing them together in his own bank, and 
rely upon the bank to present them by a regular course of 
business. If there is any reason to suppose that the bank 
in which his money is deposited is unsafe, the drawer of a 
check may transfer his account to a safer bank, or he may 
deliver the check upon condition that it be immediately 
presented for payment. If he thinks his deposit is not 
in danger, he may deliver his check without any condition; 
thereby assuring the payee that his business may be done 
through the banks in the ordinary way. If he does this, 
why should not the payee rely upon it, and transact his 
business in the ordinary way, without being chargeable 
with negligence? This is surely in harmony with all the 
earlier decisions, and is not in conflict with the principle 
recognized in all the decisions; that is, that the payee is 
not chargeable with negligence unless he delays unrea- 
sonably in presenting the check. Certainly, no court 
would say that to make use of the banks in the ordinary 
course of such business—to treat a check given in ordinary 
business transactions as business men generally treat com- 
mercial paper that comes to them in a regular way—is 
unreasonable, unless bound by precedent to do so. It is 
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said that this court must do so because the rule is firmly 
established. But a correct interpretation of the well-con- 
sidered cases compels the contrary conclusion. The laws 
of business, which arise from business necessity, are more 
controlling than careless expressions of courts of other 
jurisdictions, particularly if such expressions originate in 
cases where they were not necessary to the determination 
' of the point involved. Such are, generally speaking, the 
cases relied upon as establishing the rule sought to be in- 
voked in this case. 

The plaintiffs’ custom of depositing their checks im- 
iiediately before the close of banking hours on each day is 
not unreasonable. They rely upon their bankers to act 
promptly in the usual and regular course of business in 
presenting the checks so deposited. If they fail to do so, 
the drawer of the check could, of course, hold the drawee 
responsible for their negligence. If they present the check 
in the regular and ordinary course of business, everything 
has been done that business men expect. It is all the 
drawer is presumed to have expected, and all he has a 
right to demand. For the courts to say that this course 
of business, which the commercial necessities of the busi- 
ness world have established, must be broken up, is unrea- 
sonable, and is in conflict with the above rule of this 
court. 

It is said that the custom of clearing-houses, and the 
ordinary course of doing business through the banks, have 
no bearing upon the question. Is this proposition sound? 
Holmes v. Roe, 62 Mich., 199, 28 N. W. Rep., 864, 4 
Am. St. Rep., 844, is the case relied upon as estab- 
lishing the doctrine. In that case the court said: 
“We agree with the learned judge who presided at 
the trial that the clearing-house, and the method of 
conducting business through it, had no bearing upon 
the merits -of the case.” This was because the payee 
held the check for an unreasonable length of time before 
presenting it or in any way disposing of it. The case 
turned upon the negligence of the payee in carrying the 
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check home, and keeping it for an unreasonable length of 
time; and so the method of conducting business through 
the clearing-house had nothing to do with the case. This is 
all that can be derived from the language used. But when 
one is given a check upon a bank, and has no notice of any 
necessity of doing otherwise, he may treat the check as 
bankable paper. He may use the banks in the ordinary 
way and not be chargeable with negligence. This is 
clearly what the parties contemplate, and is certainly not 
so unreasonable a course on the part of the payee as to 
charge him with negligence under the above rule adopted 
by this court. The practice of doing business through the 
clearing-house is well established, and very generally rec- 
ognized. Bouvier says it originated in London, and was 
introduced in New York in 1853; and “in London the prac- 
tice of presenting checks at the clearing-house has been 
held a good presentment to the banker at law.” 1 Bouvier, 
Law Dictionary (Rawle’s), 334. And in all the earlier 
cases in this country, and in nearly all the later ones, the 
negligence of the payee consisted in retaining the check 
in his own possession for an unreasonable length of time. 
In Lous v. For, 33 Atl. Rep., 190, the supreme court of 
Pennsylvania said: “As we have seen, it was simply im- 
possible either to present the check in question for pay- 
ment, or to deposit it for collection, on the day it was re- 
ceived. In every large commercial metropolis like Phila- 
delphia, in which clearing-houses are established, the cus- 
tomary mode of collecting checks drawn on banking insti- 
tutions therein is by depositing them in bank for collection, 
etc. According to the ordinary course of business, checks 
thus deposited are presented for payment on the next en- 
suing business day. That appears to have been the course 
pursued by the defendant in this case; and unless the rule 
above quoted from Bank v. Weil, supra* is restricted in its 
operation to checks received during banking hours, and a 
sufficient time before the close thereof to enable the payees 
either to present them for payment, or to deposit them for 
#141 Pa. St., 457, 21 Atl. Rep., 661. 
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collection, on the day they are received, the usual course of 
business will be most seriously disturbed.” 

Has the court a right to disturb this course of doing 
business? If the check in this case had been given during 
banking hours on Friday, it appears from the evidence 
it would have been deposited on Friday, and in that case, 
would have been presented for payment on Saturday, but, 
having been given after banking hours on Friday, it could 
neither be presented for payment nor deposited in plain- 
tiffs’ bank on Friday, and was therefore in effect the same 
as though it had been given to plaintiffs on Saturday. 

Under such circumstances to hold the plaintiffs guilty 
of negligence is upon principle wrong, and even violates 
the rule that they should have one full day after receiving 
the check before presenting it. 


RutH Brown ef AL. v. Carcaco, Rock Isuanp & Paciric 
Raitway COMPANY. 
FILED OCTOBER 22, 1902. No. 11,121. 
Commissioner’s opinion, Department No. 2. 


1. Judgment. MoprricaTion: APPLICATION. Application for a modi- 
fication of former judgment examined and denied. 


2. Eminent Domain: DamaceEs: ASSESSMENT: ACTUAL PAYMENT: 
EQUIVALENT COMPENSATION. Nothing short of actual payment, 
or its equivalent, to the owner, of damages assessed, constitutes 
compensation for property wrested from him under the power 
of eminent domain. 


Error from the district court for Lancaster county. 
Tried below before Turrin, J. Rehearing of case reported 
in 64 Nebr., 62. Judgment of reversal adhered to. 


Benjamin F. Johnson, for plaintiffs in error. 


W. F. Evans, Lorenzo W. Billingsley and Robert J. 
Greene, contra: : 


Plaintiffs, in 1896, brought suit against the railway 
company, in the county court of Lancaster county, to re- 
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cover the sum of six hundred dollars as the purchase price 
of certain land. See bill of exceptions, pages 67-69. The 
railway company filed an answer containing a general 
denial, a plea of the statute of limitations, a plea of the 
statute of frauds, and alleging that an award had been 
made in a condemnation proceeding and duly deposited 
with the county judge, that the time for appeal had ex- 
pired, that defendant had not withdrawn the award, and 
that plaintiffs had made no demand on the county judge for 
the money in his hands. See bill of exceptions, pages 70-74. 
Plaintiffs replied that no award had been made; that no 
money had ever been paid to the county judge to which 
plaintiffs could assert any claim; and that plaintiffs had. 
not demanded the award from the county judge or at- 
tempted to collect it because they had no right to the 
money, or right to maintain suit for it against the county 
judge. See bill of exceptions, pages 75-77. (These plead- 
ings and the transcript of the proceedings in the county 
court were brought into the record by being introduced in 
evidence at the trial in the district court in support of the 
defense of variance. See bill of exceptions, pages 42, 43.) 
A trial was had in the county court on the issues joined, 
and a judgment entered August 10, 1896, in favor of the 
railway company. See bill of exceptions, page 79. An 
appeal was taken to the district court and the issues finally 
joined. We are too modest to tell how many amended peti- 
tions were necessitated by the sustaining of demurrers, but 
plaintiffs filed a supplemental petition December 17, 1897, 
and what they denominate their third amended petition 
was filed March 1, 1898. Clerk’s transcript, pages 1, 2. 
Defendant filed its answer to the supplemental petition and 
sixth amended petition November 18, 1898. Clerk’s trans- 
script, pages 4-11. Plaintiffs filed a reply November 26, 
1898. Clerk’s transcript, pages 11, 12. These pleadings 
are set out at length at pages 2 to 15 of the original brief 
of the railway company filed in this court. The cause was 
tried to a jury and after the plaintiffs rested their case the 
defendant made proof of the issues pleaded and tried in the 
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lower court. See bill of exceptions, pages 42, 48. The 
court thereupon instructed the jury to return a verdict for 
defendant, and judgment was entered on the verdict De- 
cember 7, 1898. A motion for a new trial was overruled 
December 15, 1898, and December 12, 1899, a petition in 
error, a transcript, and a purported bill of exceptions were 
filed by plaintiffs in this court. December 29, 1899, the de- 
fendant filed a motion to quash the bill of exceptions. The 
plaintiffs asked leave to withdraw the bill of exceptions for 
corrections, but no corrections have as yet been made. The 
case was submitted at the last term and on February 19, 
1902, was reversed. 64 Nebr., 62. An application for a 
rehearing was duly filed, and on May 8, 1902, a rehearing 
was granted. 

A full statement has been made, although it is our con- 
tention that the clerk’s transcript is not sufficient to bring 
before the court any question for determination, and the 
bill of exceptions is not sufficiently authenticated to present 
any rulings that are dependent upon it. We insist upon 
the technical advantages flowing from the failure of plain- 
tiffs to present a record properly presenting the questions 
argued in their brief, and, in arguing the propositions ad- 
vanced by plaintiffs, respectfully submit that we do not 
waive the right to insist upon the court enforcing against 
plaintiffs the rule that a plaintiff in error must bring a 
properly authenticated record showing affirmatively the 
rulings of which he complains. 

The certificate attached to the clerk’s transcript is: 
“STATE OF NEBRASKA, \ 

LANCASTER COUNTY. 

“Y, Sam E. Low, clerk of the district court third judicial 
district of Nebraska, in and for the county of Lancaster, do 
hereby certify that the above and foregoing is a true and 
correct copy of the supplemental petition; third amended 
petition; answer to amended petition filed March 1, 1898; 
reply of plaintiffs; (1) plaintiffs’ instruction; (3) instruc- 
tions asked by plaintiff and refused; (2) instructions of 
the court; motion for new trial; motion for judgment for 
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plaintiffs; supersedeas bond, with indorsements on each; 
ruling of the court on motion for new trial; ruling of court 
on motion to render judgment in favor of plaintiffs, to- 
gether with proceedings of trial final judgment, adjourn- 
ment sine die of our said court in a cause in said court, 
wherein Ruth Brown et al., are plaintiffs and the Chicago, 
Rock Island & Pacific Railway Company is defendant as 
the same appears fully upon the records and files of 
said court and now in my charge remaining as clerk 
aforesaid. 

“JT hereby further certify that hereto attached is the orig- 
inal bill of exceptions, filed in the above entitled cause on 
the 8th day of February, 1899 and made a part hereof. 

“In witness whereof I have hereunto set my hand offi- 
cially and attached the seal of said court at Lincoln this 
Sth day of Feb., A. D. 1899. 

“Sam E. Low, Clerk D.C. 
“Trans. Fees $6.00 paid. By J. H. MALLaLinu, Deputy.” 

The statute requires “a transcript of the proceedings 
containing the final judgment or order sought to be re- 
versed, vacated or modified.” Code, 586. The certificate 
recommended by Judge MAXxweE tu recites that “the above 
and foregoing is a true and perfect transcript of the rec- 
ord,” etc. The certificate above set forth does not certify 
that it is a transcript of any record or of any proceedings 
except the proceedings of trial, final judgment and ad- 
journment of the court. These proceedings show nothing 
with reference to the ruling on the motion for a new trial, 
or any exception to the ruling. The certificate is to the ef- 
fect that “the above is a true copy” of certain papers, “and 
proceedings of trial, final judgment and adjournment of 
court.” There is no transcript of the proceedings, nothing 
to show when any motion for a new trial was filed. For 
aught that appears to the contrary from the record the 
motion for a new trial may have been filed long after the 
expiration of the three days. The certificate is to the 
effect, only, that the “foregoing is a true and correct copy” 
of, inter alia, “the motion for a new trial.” It does not 
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certify when the motion was filed or to any proceedings 
whatever with reference to it. 

The record, as certified, fails to disclose any exception 
to the ruling on the motion for a new trial, and there can 
be no review of that ruling. Robertson v. Hamilton, 61 
Nebr., 791. The record fails to show that the alleged 
errors of which complaint is made were brought to the at- 
tention of the trial court by a motion for a new trial and 
they can not be reviewed. Farmers & Merchants’ Ins. Co. 
v. Dobney, 62 Nebr., 213. A judgment will not be reversed 
for errors which are required to be assigned in a motion 
for a new trial unless it is shown by the record that the 
court erred in overruling such motion. Achenbach v. Pol- 
lock, 64 Nebr., 436. 

The cause of action pleaded in the supplemental petition 
is as foreign to the theory of the original petition as is 
possible to imagine. The supplemental petition prays a 
recovery of $600 from the railway company because the 
railway company obtained that amount of plaintiffs’ 
money from the county judge. If all the allegations of 
both petitions are regarded as in one pleading no cause 
of action is stated because plaintiffs allege that in a pro- 
ceeding to which they were party, by their own agreement, 
an award was made and a depositary named; the award was 
deposited where defendant could not withdraw it and 
plaintiffs could, and they have not demanded or drawn 
their money, although no legal obstacle stands in the way. 
The cause of action pleaded in the supplemental petition 
was not a proper one to be pleaded in a supplemental peti- 
tion. Such a petition may not state a new cause of action, 
or one that has accrued since the action begun. Killinger 
v. Hartman, 21 Nebr., 297; Holly v. Graf, 29 Hun [N. Y.], 
443; McCaslin v. Latimer, 17 S. Car., 123; Bailey v. Palmer, 
5 Ark., 208; Hart v. Bowie, 34 La. Ann., 323; McGuire 
v. Louis Snider Paper Co., 4 O. N. P. [Cin. Sup. Ct.], 262, 
6 Ohio Dec., 392; Coffing v. Dodge, 45 N. E. Rep. [Mass.], 
928, 167 Mass., 231; Leach v. Germania Building Ass’n., 
70 N. W. Rep. [Ia.], 1090; First Nat. Bank v. Shoemaker, 
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11 Atl. Rep. [Pa.], 304. The cause of action pleaded in the 
supplemental petition must relate to the original cause of 
action. Maxwell, Code Pleading, 587. 

In Nebraska the special remedy by statute for determin- 
ing and awarding compensation for land taken in condem- 
nation proceedings is exclusive. Fremont, EH. & M. V. R. 
Co. v. Mattheis, 35 Nebr., 49; Republican V. R. Co. v. Fink, 
18 Nebr., 82; Omaha & N. W. R. Co. v. Menk, 4 Nebr., 21. 
The proceedings are defined in Mattheis v. Fremont, HE. & 
M. V. R. Co., 53 Nebr., 681. 

Upon the proposition that the duty of the railway com- 
pany to make adequate compensation is discharged by pay- 
ing the award to the landowner, or having it on deposit to 
his credit, in the hands of the statutory depositary, at the 
termination of the litigation, we cite the following author- 
ities: Omaha & N. W. R. Co, v. Menk, 4 Nebr., 21; Ray v. 
Atchison & N. R. Co., 4 Nebr., 489; Republican V. R. Co. v. 
Fink, 18 Nebr., 82; Hull v. Chicago, B. & Q. R. Co., 21 
Nebr., 370; Zimmerman v. County of Kearney, 33 Nebr., 
620; Livingston v. Commissioners, 42 Nebr., 277; Lewis v. 
City of Lincoln, 55 Nebr., 1; United States v. Dunnington, 
146 U. S., 338, 36 L. Ed., 996; Jones v. Florida C. & P. R. 
Co., 41 Fed. Rep., 70; Beekman v. Saratoga & 8. R. Co., 3 
Pai. Ch. [N. Y.], 45, 22 Am. Dec., 679; International & G. 
N. EB. Co. v. Bemtos, 59 Tex., 326, 10 Am. & Eng. R. Cas., 
122; New O. & S. R. Co. v. Jones, 68 Ala., 48, 2 Am. & 
Eng. R. Cas., 425; City of Chicago v. Barbian, 80 IIl., 462; 
Mayor of Baltimore v. Hook, 62 Md., 871, 7 Am. & Eng. 
Cor. Cas., 442. 


OLDHAM, C. 


The former opinion in this case is found in 64 Nebr., 62. 
The opinion fully sets forth the issues involved in this con- 
troversy; hence a restatement is unnecessary. Each of 
the litigants seem dissatisfied with the conclusion reached 
on the former hearing. Plaintiffs in error file a motion 
asking for a modification of the judgment and a direction 
to the trial court to enter judgment for plaintiffs. De- 
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fendant in error requests a rehearing on the constitution- 
ality of section 97, chapter 16, Compiled Statutes,* and on 
various other questions. In answer to this joint request 
a rehearing has been allowed. 

We do not think the request of plaintiffs in error for a 
modification of the judgment should be granted, in view 
of the fact that defendant’s answer to the amended peti- 
tion, on which the cause proceeded to trial in the court 
below, did state a good defense on the theory that plaintiffs 
had received from the former county judge of Lancaster 
county their due proportion of the condemnation money de- 
posited by defendant with that officer. While it is true 
that defendant did not introduce any testimony tending 
to support this defense, yet it was excusable for such fail- 
ure in view of the fact that the trial court directed a ver- 
dict for defendant at the close of plaintiffs’ testimony. 

A re-examination of the former opinion fully satisfies us 
with the conclusions reached. We do not think that the 
author of the opinion intended to question the constitu- 
tionality of section 97, chapter 16, Compiled Statutes. 
What he holds with reference to this section is, in sub- 
stance, that any construction of this statute which would 
authorize the taking of private property for public use by 
delivering an award of damages to an officer or to a per- 
son not of the choice of the property owner would be in 
conflict with section 21, article 1, constitution of Ne- 
braska; and, further, he holds that the provision of this 
section of the statute which permits the deposit of dam- 
ages awarded with the county judge only intends to pro- 
vide for a security for the payment of the damages to the 
property owner, and that such deposit does not constitute 
a payment, and that construed in this light, section 97, 
supra, is not in conflict with the provisions of the consti- 
tution, but that otherwise it would be. This view seems 
to be supported by the holdings in Redman v. R. Co., 33 
N. J. Eq., 165; Martin v. Tyler, 60 N. W. Rep. [N. D.], 
392; Vilhac v. Stockton & I. R. Co., 58 Cal., 208; Covington 
S. R.T. R. Co. v. Piel, 88. W. Rep. [Ky.], 449; Carrico v. 
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Calvin, 17 8. W. Rep. [Ky.], 854. We think that the con- 
clusion of the learned commissioner set forth in the former 
opinion, that the money deposited with the county judge 
while condemnation proceedings are peuding is placed 
there at the instance and for the benefit of the railroad 
company, and, if lost through the mistake or unfaithful- 
ness Of the officer, the railroad company, and not the land- 
owner, must bear the loss, is sound in principle and is 
fully supported by the authorities cited in his opinion. 
Blackshire v. Atchison, T. & 8S. F. R. Co., 18 Kan., 514; 
White v. Wabash, St. L. & P. R. Co.,20 N.W. Rep. [Ia.],436. 

The doctrine announced in White v. Wabash, St. L. & 
P. R. Co., supra, has been adhered to by the supreme court 
of Iowa in the more recent case of Burns v. Cli- 
cago, Ft. M. & D: M. R. Co., 81 N. W. Rep., 794, 
795, in which it said: “We are not inclined to 
open for further consideration the questions determined 
in White v. R. Co., 64 Ia., 281, 20 N. W. Rep., 436. It was 
there held that money paid to the sheriff in ad quod 
damnum proceedings was by way of security to the land- 
owner, and was not payment to him, and that the latter’s 
“title and right of possession can be extinguished only by 
the payment of the damages assessed.’ In other words, 
nothing short of actual payment, or its equivalent, to the 
owner, of the damages assessed, constitutes compensation 
for property wrested from him under the power of emi- 
nent domain.” 

The defendant in error asks us to review the holding of 
the court proper in overrnling its motion to quash the 
bill of exceptions; but we have examined the ruling, and 
are Satisfied that it was right and should not be disturbed. 

It is therefore recommended that the former opinion in 
this case be adhered to. 


BARNES and PounpD,* CC., concur. 


By the Conrt: For the reasons stated in the foregoing 
opinion, the former opinion in this case is adhered to. 


FORMER JUDGMENT ADHERED ‘TO. 


S Post, 114. 
14 
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Pounp, C., concurring. 


I concur in the foregoing opinion and recommendation. 
It seems desirable, in addition, to notice two points of 
practice urged by the defendant in crror. One of these, 
which has been argued in several other cases recently, re- 
lates to the form of the transcript. . The clerk does not 
certify directly that the motion for a new trial was filed 
within the time fixed by law, nor does he certify, in so 
many words, when it was filed. But he certifies that the 
transcript contains a true copy of the motion, with all 
the indorsements thereon, and an indorsement appears, 
setting forth the date of filing, which is within the time 
required. This is the ordinary course of practice, and, in 
my opinion, it is entirely proper. Section 885 of the Code 
of Civil Procedure, makes it the duty of the clerk to “in- 
dorse upon every paper filed with him, the day of filing it,” 
and the date is sufficiently shown by the certified copy of 
such indorsement. State v. Paxton, 65 Nebr., 110, 119, and 
cases cited. The other point relates to an alleged change 
of issues on appeal from the county court, where this 
cause originated, to the district court. The objection was 
not taken by motion to strike out, according to the usual 
practice, but by answer, instead. In support of this course 
counsel cite Muller v. Schroeder, 20 Nebr., 631. But that 
decision applies only to cases in which the change does not 
appear on the face of the record,—as, for instance, where 
no pleadings were had in the first instance, or, as may often 
happen in justice’s court, the statement of plaintiffs claim 
was informal and indefinite. In actions involving more 
than $200 in the county court the pleadings are usually 
formal, and cases in which the exact issues tried below do 
not appear on the face of the transcript must be very rare. 
The pleadings ought to be fully settled, and all questions 
of the sort determined before trial. Hence, in my opinion, 
the practice of raising such points by answer and objection 
at the trial should not be encouraged, and should be limited 
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strictly to those cases where they can be made in no other 
way. In the case at bar a motion was clearly the proper 
course, 


PEKIN PLow CoMPANY v. CLAUDE 8. WILSON, TRUSTER, 
ET AL. 


FILED OCTOBER 22, 1902. No. 12,136. 
Commissioner’s opinion, Department No. 2. 


1. Amended Petition: ANSWER: WAIVER OF QBJECTION THAT PETI- 
TION Was FILED WiTHOUT LEAVE. Where an answer is filed to 
an amended petition without objection, the filing of such answer 
amounts to a waiver of the objection that the amended peti- 
tion was filed without leave, or was not refiled after leave had 
been given. 


2. Replevin Action: Riecur To AMEND. In this state the right to 
amend is as liberally accorded in replevin actions as in other 
causes. 


: SprcraL PLEADING: GENERAL OWNERSHIP: FRAUD: ScoPpE 
oF Proor. “A plaintiff in replevin may, under a petition alleging 
general ownership and right of possession in himself, and a 
wrongful detention by defendant, prove fraud inducing a previ- 
ous sale by plaintiff to defendant, and a rescission because 
thereof. It is not necessary to specially plead the fraud.” 
Pheniz Iron Works Oo. v. Mc vony, 47 Nebr., 228. 


4. Sale of Goods: Crepit: Fraup: Rescisston: REPLEVIN. The rule 
is that where goods are sold upon a credit obtained by mate- 
rial fraudulent representations of the vendee, the vendor may 
rescind the sale and replevy the goods within a reasonable 
time after the discovery of the fraud. 


5. Election of Remedies. If, in attempting and designing to make 
an election, one puts forth an act or commences an action in 
ignorance of substantial facts which proffer an alternate rem- 
edy, and the knowledge of which is essential to an intelligent 

‘choice of procedure, his act or action is not binding. He may, 
when informed, adopt a different remedy. ; 


Error: from the district court for Lancaster county. 
Replevin action, by the Pekin Plow Company against 
Frank E. Parks. Claude 8. Wilson, as trustee in bank- 
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ruptcy of defendant, intervened. On trial the nisi-prius 
judge directed a verdict for defendant, which direction by 
the court is assigned as error. Tried below before Frost, 
J. Reversed. 


Frank H. Woods, for plaintiff in error. 


Henry H. Wilson, Elmer W. Brown, Lorenzo W. Bil- 
lingsley, Robert J. Greene and Richard H. Hagelin, contra. 


OLDHAM, C. 


This was an action in replevin originally instituted by 
the plaintiff, Pekin Plow Company, against the defendant 
Frank E. Parks, a retail dealer in farm machinery at 
Lincoln, Nebraska. During the pendency of the action 
the defendant Parks was adjudged a bankrupt and the 
defendant Claude S. Wilson was permitted to intervene 
and defend the action as trustee in bankruptcy of the 
estate of Frank E. Parks. At the conclusion of the testi- 
mony offered in the court below the trial judge directed a 
verdict for defendant, and plaintiff brings error to this 
court. 

The action of the trial court in directing a verdict for 
the defendant, and only submitting the question of the 
amount of damages to the jury, is alleged against as error 
by the plaintiff in error. It appears from the record that 
on the 15th day of October, 1900, the plaintiff instituted a 
replevin action by filing a petition and affidavit which 
alleged, in substance, that the plaintiff had sold the farm 
implements in controversy to the defendant Parks under 
a contract in which it retained a lien for the unpaid pur- 
chase price of the implements sold and delivered to the 
defendant, and that a copy of the supposed contract, con- 
taining this condition, was filed with the petition and affi- 
davit, and the action instituted on the theory that plaintiff 
had a special property in the goods replevied. It appears 
that the action was originally instituted on information 
which plaintiff’s attorney received from Messrs. Margaret 
& Stevens, who were managers of an Omaha buggy com- 
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pany, and were aiso sales and collection agents of plaintiff 
plow company in the state of Nebraska. It is also shown 
that when plaintiff was communicated with it immediately 
notified Messrs. Margaret & Stevens that the contract 
under which the goods in dispute were sold to defendant 
did not contain what is known as the lien clause found in 
most of its contracts, and forwarded them, for the use 
of plaintiff’s attorney, a true copy of the contract on 
which the goods in dispute were purchased by the defend- 
ant, and also informed their attorney through Mr. Mar- 
garet to file an amended petition in the replevin action, 
alleging a general ownership, and that the goods had been 
procured by fraudulent representations of credit made 
to them by defendant Parks. On receipt of this informa- 
tion plaintiff’s attorney applied to the district court for 
leave to amend its petition and affidavit in replevin, which 
leave was granted by the trial court, and an amended pe- 
tition, alleging a general ownership in the goods, was 
thereupon filed. After leave had been given to file this 
amended petition, defendant Wilson, as trustee in bank- 
ruptcy, was, on his own request, substituted as party de- 
fendant, and filed his answer to the amended petition, al- 
leging, among other things, that plaintiff, by filing its 
original petition in this cause, in which it claimed a 
special ownership in the goods, had elected to r-tify the 
sale of the goods made to the defendant Parks, and that 
it was by such act estopped from demanding a rescission 
of the sale. An answer formerly filed by defendant Parks 
was stricken from the files by order of the court. A reply 
was filed to the answer of Wilson, trustee, by plaintiff, 
and under the issues thus joined the trial proceeded in the 
court below between the plaintiff plow company and de- 
fendant Wilson as contestants. 

It is suggested by defendant in error that the record 
fails to show that plaintiff actually filed its amended peti- 
tion after leave had been given it by the trial court, but 
that, on the contrary, it appears that the amended peti- 
tion was filed before leave had been given, and then after 
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leave it was not refiled. This is an extremely technical 
objection, and without merit, in view of the fact that 
defendant answered this amended petition by request and 
without protest. This answer was a waiver of any objec- 
tion on the ground either that the amended petition was 
filed without leave, or that it was not filed after leave was 
granted. Hudelson v. First Nat. Bank of Tobias, 51 
Nebr., 557. 

It is next urged that plaintiff’s original petition and 
affidavit alleged a special ownership in the goods replevied, 
and that it could not be permitted to amend such petition 
and affidavit by alleging a general ownership, without dis- 
missing its original cause of action and returning the 
goods to the defendant, and that the filing of the amended 
petition amounted to a discontinuance of the original 
cause of action. In this state the right to amend seems 
to be as liberally accorded in replevin as in other actions. 
In Yackaberry v. Gilmore, 57 Nebr., 450, it was held 
that a petition in replevin might be amended by alleging a 
special instead of a general ownership of the property. If 
it be permitted to amend by alleging a special ownership, 
when a general ownership had formerly been alleged, we 
can see no reason why the rule should not be applied and 
an amendment permitted, when requested, to change the 
allegation from a special to a general ownership, as was 
done in the case at bar. When an amended petition and 
affidavit are permitted to be filed they relate back to the 
commencement of the action, so that a new cause of action 
need not be instituted, nor a redelivery of the property 
made, as antecedent to the right to amend. Swain v. 
Savage, 55 Nebr., 687; Lewis v. Cownolly, 29 Nebr., 222; 
Kimball v. Silvers, 22 Mo. App., 520, 525. 

. It is also urged by defendant in error that plaintiff’s 
amended petition and affidavit is insufficient on its face 
to support a judgment, because it fails to specifically set 
out the fraudulent representations on which plaintiff re- 
lied at the time the sale of the goods was made. As a gen- 
eral rule, in actions in which fraud is alleged, this objec: 
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tion would be well taken, but a different rule has been 
adopted in actions of replevin for goods fraudulently pur- 
chased. The identical question was before this court in 
Phenia Iron Works Co. v. McEvony, 47 Nebr., 228, and 
the court held: “A plaintiff in replevin may, under a 
petition alleging general ownership and right of pos- 
session in himself, and a wrongful detention by defendant, 
prove fraud inducing a previous sale by plaintiff to de- 
fendant, and a rescission because thereof. It is not neces- 
sary to specially plead the fraud.” The evidence intro- 
duced at the trial of this case on behalf of plaintiff tended 
to show that plaintiff had sold the agricultural imple- 
ments in dispute to Parks, relying on a signed financial 
statement to Bradstreet’s Commercial Agency, and that 
it extended credit relying on the correctness of this 
statement. It also introduced evidence tending to show 
that this statement was false, in that it did not include in 
the indebtedness scheduled in the statement about $2,800 
of indebtedness which Parks was owing to his wife and 
mother at the time the statement was made. The state- 
ment contained some information, gathered by the com- 
mercial agency, of the probability of Parks being indebted 
to his wife and mother; but plaintiff’s evidence tended to 
show that Stevens, one of the salesmen of plaintiff, made 
inquiry of Parks as to whether he was indebted to his wife 
or mother and that Parks told him that he was not; that 
he had paid them all the money he had ever owed them,— 
and that this fact was communicated by Stevens to the 
general manager and creditman of plaintiff before credit 
was extended to Parks. The geheral manager of plaintiff 
testified that he relied at the time of extending credit to 
Parks solely on Parks’s statement made to the Bradstreet 
‘Agency, and the subsequent statement that he made to 
Stevens. He also testified that he did not discover the 
fraud that had been practiced upon him by Parks’s mis- 
statement until October, 1900. It has been said by this 
court in Field v. Morse, 54 Nebr., 789, that “where goods 
are sold upon credit obtained by the fraudulent represen- 
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tations of the vendee as to a past or existing fact, the 
vendor may rescind the sale and replevy the goods within 
a reasonable time after the fraud is discovered.”’ While it 
is true that there was evidence introduced by defendant 
tending to discredit much of plaintiff’s evidence, yet we 
think a question of fraud was fairly raised by it, which 
should have been submitted to the jury, under proper in- 
structions, unless plaintiff, by filing its original petition 
and affidavit, has elected a remedy that estops it from 
asking for a rescission of its contract with Parks. 

An examination of a long line of authorities submitted 
by the learned counsel for each of these litigants, leads us 
‘to the conclusion that the doctrine of election of remedies 
only applies when a party who actually has at hand two in- 
consistent remedies and with full knowledge of such fact 
proceeds to entorce one of these remedies, in which event he 
is bound by such election. Butif in his first action he has 
adopted a mode of redress incompatible with the facts in 
his case, and is defeated on that ground, he is still free to 
proceed anew, or, as said by this court in State v. Bank of 
Commerce, 61 Nebr., 22, “if the law gives but one remedy 
to a party, he is not precluded from resorting to that be- 
cause he has attempted to avail himself of another to 
which he was not entitled.” The rule seems to be well set 
forth in 7 Encylopedia Pleading & Practice, 366, as fol- 
lows: “If, in attempting and designing to make an elec- 
tion, one puts forth an act or commences an action in 
ignorance of substantial facts which proffer an alternate 
remedy, and the knowledge of which is essential to an in- 
telligent choice of procedure, his act or action is not bind- 
ing. He may, when informed, adopt a different remedy.” 
This doctrine seems to be supported by the holdings of 
this court in State v. Bank of Commerce, supra, and City of 
Omaha v. Redick, 61 Nebr., 163; and also in Kittredge v. 
Holt, 58 N. H., 191; Nysewander v. Lowman, 24 N. EB. 
Rep. [Ind.], 355; Kraus v. Thompson,* 14 N. W. Rep. 
[Minn.], 266; Parmlee v. Adolph, 28 Ohio St., 10; State 
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Bank v. Bozeman, 8 Eng. [13 Ark.], 631. It is plain that on 
plaintiff’s theory of the case, its original petition was filed 
in ignorance of a material fact connected with its contract 
with Parks, and that if it had prosecuted its original peti- 
. tion to judgment, it could not have recovered anything, 
because founded on a mistaken idea as to the conditions 
contained in the contract of sale of the goods. It had no 
contract with Parks-which gave it a lien upon the goods 
in controversy; hence by the filing of its original petition 
and affidavit it never attempted to enforce one of two in- 
consistent remedies which it had against him. Hence we 
conclude that the filing of the original petition and affi- 
davit in replevin was not an election of remedies, and that 
the learned trial court erred in directing the jury to find 
for defendant. 
We therefore recommend that the judgment be reversed, 
and the cause remanded for further proceedings. 


Barnes and Powunn, CC., concur. 


‘By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to. 


law. 
REVERSED AND REMANDED. 


Lota M. Hunt v. SvATE INSURANCE COMPANY OF Des 


Mornes, Iowa.* ? 


FILED JANUARY 8, 1902. No. 10,932. 
Commissioner’s opinion, Department No. 3. 


Insurance: WaIvER oF TERMS of PoLicy By AGENT. A provision in a 
policy of insurance that no officer or agent shall be held to have 
waived any of its terms or conditions unless such waiver shall 
be indorsed thereon in writing, is a limitation on the authority 
of a local agent of the company, and an attempted waiver, in 
violation of such provision, is not binding on the insurer. 


* Rehearing allowed. See opinion, page 125, post. 
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Error from the district court for Dakota county. Suit 
on fire insnrance policy. Tried below before Kintaip, J. 
Affirmed, 


M.C. Jay and William P. Warner, for plaintiff in error : 


An agent of an insurance company may orally waive the 
terms of a policy of insurance notwithstanding the fact 
that the policy contains a clause prohibiting such waiver 
unless it is indorsed on the policy in writing. Westchester 
Fire Ins. Co. v. Farle, 33 Mich., 148; Helectic Life Ins. Co. 
v. Fahrenkrug, 68 Tll., 463; Young v. Hartford Fire Ins. 
Co., 45 Ta., 3877; McGurk v. Metropolitan Life Ins. Co.,* 16 
Atl. Rep. [Conn.], 263; Bartlett v. Fireman’s Fund Ins. 
Co., 41 N. W. Rep. [Ia.], 601; American Ins. Co. v. Galla- 
tin, 48 Wis., 36; Warner v. Peoria Marine & Fire Ins. Co., 
14 Wis., 345; Roberts v. Continental Ins. Co., 41 Wis., 321; 
Gans v. St. Paul Fire & Marine Ins. Co., 48 Wis., 108; Ger- 
man Ins. Co. v. Gray, 43 Kan., 497; Phenia Ins. Co. v. 
Munger, 49 Kan., 178; Liverpool & London & Globe Ins. 
Co. v. Ende, 65 Tex., 118; Planters’ Mutual Ins. Co. v. 
Lyons, 38 Tex., 253; Wood, Fire Insurance, secs. 89, 90; 
Home Mutual Fire Ins. Co. v. Garfield, 60 Tl., 124; Hadley 
v. New Hampshire Fire Ins. Co., 55 N. H., 110; Richmond 
v. Niagara Fire Ins. Co., 79 N.Y., at page 239; St. Paul Fire 
é Marine Ins. Co, v. Wells, 89 Tll., 82; Fishbeck v. Phenix 
Ins. Co., 54 Cal., 422; Horwitz v. Hquitable Mutual Ins. 
Co., 40 Mo., 557; May, Insurance [4th ed.], secs. 129, 369, 
370; Farmers’ Mutual Ins. Co. v. Taylor, 73 Pa. St., 342.7 

Knowledge of the agent is knowledge of the company. 
Home Fire Ins. Co. v. Kuhlman, 58 Nebr., 488; Vicle v. 
Germania Ins. Co., 26 Ia., 9; Farmers & Merchants’ Ins.Co. 
v. Newman, 58 Nebr., 504; Phenix Ins. Co. of Brooklyn v. 
Holcombe, 57 Nebr., 622; German-American Ins, Co. v. 
Hart, 48 Nebr., 441; Eagle Fire Co. of New York v. Globe 
Loan & Trust Co., 44 Nebr., 380; German Ins. Co, v. Het- 


* Wherein are raised the questions of undisclosed principal and oral 
extension by agent of time for paying premium.—W. F. B. 

+ Many of these authorities bear on the power of an agent to 
waive a forfeiture —W. F. B. 


' 
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duk, 30 Nebr., 288; Home Fire Ins. Co. v. Bernstein, 55 

Nebr., 260; Gans v. St. Paul Fire & Marine Ins. Co., 43 

Wis., 108; Slobodisky v. Phenia Ins. Co., 52 Nebr., 395. 


C.J. Garlow, contra: 


There could be no waiver by the agent unless indorsed 
on the policy in writing.* Jfoore v. Phenix Ins. Co.,} 62 N. 
H., 240; Burner’s Adm’r v. German-American Ins. Co., 27 
Ins. L. J., 732; Welkins v. State Ins. Co., 45 N. W. Rep. 
[Minn.], 1; Knudson v. Hekla Fire Ins. Co., 48 N. W. 
Rep. [Wis.}, 954; Carey v. German-American Ins. Co., 54 
N. W. Rep. [Wis.], 18; Burlington Ins. Co. v. Gibbons, 
19 Ins. L. J., 546; Pehse v. Council Bluffs Ins. Co., 18 Ins. 
L. J. [Ia.], 319; Weidert v. State Ins. Co., 19 Ins. L. J. 
[Ore.], 740; Dennison v. Phenix Ins. Co., 3 N. W. Rep. 
[Ia.], 500; Robinson v. Htna Ins. Co., 26 Ins. L. J. [Ky.], 
828. 


- ALBERT, C. 


This action was brought on a policy of insurance against 
loss by fire to recover for the loss of a building thereby 
insured. The policy contains, among other provisions, the 
following: “If there is any change in the occupant or occu- 
pancy of the premises insured, or if the buildings insured, 
or either of them, become vacant, * * * this policy shall 
be void.” The defendant, among other defenses, pleaded a 
breach of the foregoing provision. The plaintiff in her 
reply admitted the breach, but. in avoidance thereof al- 
leged a waiver. At the conclusion of the testimony the 
court directed a verdict for the defendant, and entered 
judgment accordingly. The plaintiff brings the case here 
on error. 

The principal contention arises over the effect to be 
given to one of the conditions of the policy, which reads 


* Several of these cases relate to vacancy clauses in fire-policies. 
—wW. F. B. 

7 This case decides adversely to insured the question of the re- 
vival of a policy containing a woe ee clause by the subsequent 
occupation of the building.—W. F. B. 
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as follows: “No officer, agent, or representative of this 
company shall be held to have waived any of the terms or 
conditions of this policy, unless such waiver shall be in- 
dorsed hereon in writing.” It is not claimed by the plain- 
tiff that the provision against a change in the occupancy 
of the building was, in writing, indorsed on the policy. 
The waiver relied upon was by the local agent who had 
charge of the recording agency of the defendant in the 
place in which the insured property was situated. The 
defendant insists that by the provisions of the policy such 
agent had no authority to waive any of the conditions of 
the policy, which had been made for the benefit of the de- 
fendant. There is some conflict of authority on the ques- 
tion whether, in the face of the provision quoted, an agent 
had authority to waive any of the conditions of the policy, 
except in the manner specified in the contract. In this 
state, however, the question is set at rest in German Ins. 
Co. v. Heiduk, 30 Nebr., 288, in which it is held that such 
provision is a direct limitation on the authority of the 
agent to bind the company. We recognize the soundness 
of the principle that no matter how skillfully a contract 
may be drawn, which seeks to place a limitation upon the 
parties thereto to change it, except ‘in a specific manner, 
yet such parties, in the exercise of the power that enabled 
them to frame such contract, may set such provision at 
naught. But that principle has no application where the 
object of the provision is, not to limit the power of the 
parties.to the contract, but that of their local agents and 
representatives. That a principal may place a limitation 
on the authority of his agent, or officer, not having general 
powers, is elementary. That persons dealing with agents, 
whatever the scope of their ostensible authority, with a 
knowledge of such limitation, are bound by it, is-equally 
well settled. In this case the provision of the policy was 
not an attempt to limit the power of the parties to the con- 
tract, or either of them, to waive one or more of its provis- 
ions, but was intended simply to set a limitation on the 
authority of the class of agents mentioned, as distin- 
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guished from the company itself, acting through its duly 
empowered general officers or agents, to bind it by such 
waiver. It was a part of the policy; hence the plaintiff 
is charged with notice of it. The object of such provision 
we need not inquire, because it seems to us sufficient to 
know that the parties saw fit to incorporate it into the 
writing which they mutually agreed upon as the evidence 
of the propositions upon which their minds finally met. 
We deem it a safe rule to give effect, so far as possible, to 
the intention of the parties to the contract, so far as the 
same may_be ascertained from the language in which they 
have seen fit to express themselves. In our opinion, the 
breach of one of the provisions of the policy having been 
admitted by the reply, and the only waiver relied on being 
that of an agent of the company, made in direct opposition 
to the express provisions of the policy limiting his au- 
thority in that behalf, there was no error in directing a 
verdict for the defendant. That the alleged waiver was 
not express, but is to be implied from the words and acts 
of the agent, does not strengthen plaintiff’s position. In 
this view of the case it is not necessary to discuss other 
questions raised in the argument. 

We recommend that the judgment of the district court 
be affirmed. 


Durrin and Amgs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed on October 
22,1902. Judgment of district court reversed: 


Commissioner’s opinion, Department No. 2. 
1, Insurance Policy: CHANGE oF OccUPANCY: Vacancy: BREACH OF 


CONDITION: FoRFEITURE: OpTion. Breach of a condition in an 
insurance policy against vacancy or change of occupancy, does 
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not of itself avoid the policy, but merely affords ground of 
forfeiture at the option of the insurer. 


: : : : KNOWLEDGE OF 
Facts: TreATinG Poricy As IN Force: Watver. If with knowl- 
edge of the facts by reason whereof it is entitled to claim a 
forfeiture, the insurer continues to treat the policy as in force, 
or does any act inconsistent with an intention to insist upon 
the forfeiture, the forfeiture is waived. 


3. Notice to Local Agent. Notice of facts entailing a forfeiture to 
the local agent of the insurer, who has authority to issue 
policies, is notice to the insurer. 


4. Limited. German Ins. Co. v. Heiduk, 30 Nebr., 288, limited. 


5. Removal of Tenant: Loss: Vacancy: TEMPORARY CESSATION OF 
OccuPpancy: QUESTION oF Fact. Where a tenant has removed 
from the insured premises and a loss occurs the same day, 
within a few hours, whether there was a vacancy, or a mere 
temporary cessation of occupancy until the tenant could fully 
remove his effects and some one else could be put in, is a ques- 
tion for the jury. 


Pownn, C. ° 


The policy sued on in this case contains the following 
condition: “If there is any change in the occupant or oc- 
cupancy of the premises insured, or if the buildings in- 
sured, or either of them, become vacant, * * * this 
policy shall be void.”” There is a further proviso that. “no 
officer, agent or representative of this company shall be 
held to have waived any of the terms or conditions of this 
policy, unless such waiver shall be indorsed hereon in writ- 
ing.” The defendant, relying upon these provisions of the 


policy, pleads three grounds of forfeiture: That the prop- .. 


erty was insured as a dwelling-house, occupied and to be 
occupied by the owner as a residence, and did not continue 
so to be occupied, but there was a change of occupancy 
from the owner to a tenant; that the property remained 
vacant for some ten days at the time of the change of oc- 
cupancy; and that it was again vacant at the time of the 
fire. These violations of the conditions of the policy are 
alleged to have taken place withont the consent of the 
defendant indorsed upon the policy, as. required by its 
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terms, and to have rendered it void. At the trial the 
evidence tended to show that the local recording agent of 
the defendant had full notice and knowledge of the change 
of occupants and of the vacancy at the time of such change, 
long prior to the loss, and that after he had such notice 
the defendant treated the policy as in force by indorsing a 
mortgage clause thereon. With respect to the alleged va- 
cancy at the time of the loss, the evidence showed that the 
tenant in possession of ‘the premises had been ordered to.: 
move, and had moved out the day of the loss; the fire oc- 
‘curring at night not many hours thereafter. There was 
some dispute as to whether the tenant’s goods had been 
entirely removed. The trial court directed a verdict for 
the defendant upon the ground of the change of occupancy 
‘without written consent of the company. It is clear that 
the instruction directing a verdict can not be sustained 
upon the ground on which it purports to be based. The 
policy did not become void when the.conditions in question 
were broken. The breach of the conditions merely afforded 
eround for forfeiture, at the option of the insurer. 
Hughes v. Insurance Co. of North America, 40 Nebr., 626; 
Rochester Loan & Banking Co. v. Liberty Ins. Co., 44 
Nebr., 587; Home Fire Ins. Co. v. Kuhlman, 58 Nebr., 488. 
If the insurer, with knowledge of the facts by reason 
whereof it is entitled to insist upon forfeiture, continues 
to recognize the policy as in force, or does any act incon- 
sistent with insistence upon the forfeiture, the forfeiture 
is waived, and may not be relied upon thereafter. Slobo- 
disky v. Phenix Ins. Co., 52 Nebr., 395; Phenix Ins. Co. 
v. Holcombe, 57 Nebr., 622; Home Fire Ins. Co. v. Kuhl- 
man, supra. Notice to the local agent, who has authority 
to issue policies, is in such cases notice to the insurer. 
Eagle Fire Oo. v. Globe Loan & Trust Co., 44 Nebr., 
380; Home Fire Ins. Co. v.. Bernstein, 55 Nebr., 260. 
Hence it is manifest that, if plaintiff’s evidence is credited, 
the company itself had waived any forfeiture it might 
have been entitled to declare by reason of the change of 
occupants or the vacancy at the time of such change. 
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There is authority for holding that suffering the policy 
to stand some eleven months after notice of the facts en- 
tailing forfeiture, without any attempt to take advantage 
of them, would of itself amount to waiver. Billings v. 
German Ins. Co., 834 Nebr., 502; Slobodisky v. Phenix Ins. 
Co., 52 Nebr., 395; Phenix Ins. Co. v. Holcombe, 57 Nebr., 
622; Home Fire Ins. Co. v. Kuhlman, 58 Nebr., 488. At 
any rate, the indorsement of the mortgage clause upon the 
policy was inconsistent with reliance upon a forfeiture, 
and can only be construed as a waiver. We do not think 
the provision limiting the authority of the local agent as 
to waiver or alteration of the terms of the policy has any 
application to such a case as this. It is not claimed that 
the local agent waived anything. The insurer itself had 
the election to insist upon the forfeiture provided for 
or not, a8 it might choose, and, if plaintiff’s witnesses 
are believed, it knew of the facts and chose not to do so. 
In German Ins. Co. v. Heiduk, 30 Nebr., 288, relied upon 
by counsel, the local agent attempted to waive a condition 
against other insurance. There was no recognition of 
the policy after notice of breach as in the case at bar, 
and the cases differ in that respect. Moreover, the scope 
of German Ins. Co. v. Heiduk has been limited very 
materially by the later decisions above referred to. Hart- 
ford Fire Ins. Co. v. Landfare, 63 Nebr., 559. 

It is contended that a verdict was directed properly 
because the property was vacant at the time of the fire, 
contrary to the conditions of the policy. But there was 
some dispute as to whether .the tenant had removed all 
his effects; and whether, under the circumstances, there 
was a vacancy, or a mere temporary cessation of oc- 
cupancy until the tenant was fully removed and some 
one else could be put in, was a question for the jury. 
German-American Ins. Co. v. Buckstaff, 38 Nebr., 135; 
Liverpool & London & Globe Ins. Co. v. Buckstaff,* 38 
Nebr., 146; Omaha Fire-Ins. Co. v. Sinnott, 54 Nebr., 522. 


#41 Am. St. Rep., 724 
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We recommend that the judgment be reversed and the 
cause remanded for a new trial. 


OLDHAM, C©., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court herein is 
vacated, the judgment of the district court is reversed, 
and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


NotE.—Fire Insurance.—Dwelling-House——Occupancy. Occupancy in 
reference to a dwelling-house, means actual use of the premises by 
human beings as their customary place of abode. Burner v. German- 
American Ins. Co., 27 Ins. L. J., 732, 733, 103 Ky., 370, 373; Joyce, 
Insurance, 2225; May, Insurance, 249a.—W. F. B. 


CoLERIDGE CREAMERY COMPANY, APPELLEB, V. GEORGE W. 
JENKINS, APPELLANT. 


FILED OCTOBER 22, 1902. No. 12,148. 
Commissioner’s opinion, Department No. 2. 


1, Review: INTERLOCUTORY ORDERS AND RULINGS. Interlocutory or- 
ders and rulings will not be reviewed on appeal. 


2. Sale of Realty: ContTRacT: CORPORATION: ERECTION OF IMPROVE- 
MENTS: ESTOPPEL. A party who has entered into a contract for 
the sale of real property to a corporation, in reliance whereon 
the corporation has erected valuable improvements on the prop- 
erty for the purposes of. its corporate business, will not be 
heard to assert that such property was not necessary for the 
business of the corporation. 


3. : : i—__: : STATUTE oF Fraups. Nor 
will such party be permitted to avail himself of the statute of 
frauds where improvements far exceeding the value’ of the 
land were made with his knowledge and participation and in 
reliance on the contract, although he did not at the time have 
title to or possession of the property he contracted to sell and 
on which the improvements were made. 


4. Where Vendor Becomes Owner: SPECIFIC PERFORMANCE. Where 


15 
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the vendor afterwards becomes the owner of land which he 
has contracted to convey, specific performance may be decreed. 


5. Conveyance: PAYMENT: PRESUMPTION. When not otherwise ex- 
pressed in such a contract, it is presumed that the land is to 
be acquired and conveyance made in a reasonable time, and 
that conveyauce of the property and payment of the price are 
to be concurrent. 


APPEAL from the district court for Cedar connty. 
Heard below before Graves, J. Affirmed. 


Rk. J. Millard and Cassius H. Whitney, for appellant: 


It is not sufficient to show a contract of some kind, 
and that it has been in whole or in part performed by 
the complaining party. Baker v. Wiswell, 17 Nebr., 52; 
Gates v. Gamble, 58 Mich., 181. In this case the con- 
tract is not shown to have been performed, even in part. 

The contract sought to be enforced must be clear, cer- 
tain and unambiguous in its terms, and must be admitted 
by the pleadings, or proved with a reasonable degree of 


certainty. Long v. Long, 118 Tll., 638; Gates v. Gamble, 
supra. 


James C’. Robinson, contra: 


Counsel for appellant appear to believe that it was 
essential that Mr. Jenkins should have been in possession 
or should have had the right of possession and the title 
to this property at the time he sold it to the appellee. But 
we submit that neither of these conditions was necessary 
in order to give the creainery company a perfect cause of 
action. 2 


Pounp, C. 


This is a suit for specific performance, in which the 
defendant appeals from a decree granting the relief 
prayed. So far as complaint is made with reference to 
the pleadings, it is enough to say that after judgment the 
petition is to be construed liberally, and that the inter- 
locutory orders and rulings upon motions directed to the 
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pleadings are not reviewable by appeal. National Life 
Ins. Co. v. Martin, 57 Nebr., 350. 

Coming to the merits of the cause, objection is made 
because the plaintiff, which is a corporation, has neither 
alleged nor proved that the property was necessary for 
its legitimate business, so as to come within the purview 
of section 124, chapter 16, Compiled Statutes.* But it is 
alleged that the corporation, in reliance upon the con- 
tract, erected permanent improvements on the land to 
the amount of some $3,000, for the purposes of its corpo- 
rate business. The purchase price was only $60, and as 
the improvements are alleged to have been made with 
defendant’s knowledge, and proved to have been made with 
his participation and active assistance as one of the com- 
pany, it is manifest that to permit him to question the 
right of the corporation to take and hold the property 
at this time would result in a gross fraud. The state 
is the proper party to inquire int» this matter, and if the 
corporation holds too much land, proceedings in quo war- 
ranto will remedy the evil. Watts v. Gantt, 42 Nebr., 869; 
Missouri Valley Land Co. v. Bushnell, 11 Nebr., 192. 

Reliance is also had upon the statute of frauds, and it is 
contended that since the defendant did not have title to 
or possession of the property at the time the contract 
was made and the improvements erected, there has been 
no part performance sufficient to take the case out of the 
statute. But defendant expected to procure the title he 
contracted to convey, and did afterwards procure it. He 
participated actively in the transactions whereby the com- 
pany, in reliance on the contract, took possession and 
made the improvements, He can not avail himself of 
the statute under such circumstances. The acts of the 
company are so palpably those of an owner, the dispro- 
portion between the value of the land and the amount of 
the improvements is so great, that no other construction 
than performance of a contract for purchase can be in- 
dulged. Poland v. O’Connor, 1 Nebr., 50; Baker v. Wis- 
well, 17 Nebr., 52; Haincs v. Spanogle, 17 Nebr., 637; 


*Cobbey’s Annotated Statutes, sec. 4117. 
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Ford v. Steele, 31 Nebr., 521. The vendor having after- 
wards acquired the land which he contracted to convey, 
specific performance may be decreed. Filley v. Duncan, 
1 Nebr., 134, 187, 98 Am. Dec., 337. 

Finally, it is argued that the contract is too indefinite 
in its terms to admit of specific performance, in that the 
time of performance is not fixed. The obvious answer 
is that in the absence of express stipulations the vendor 
would have a reasonable time in which to acquire title 
and make the conveyance, and the conveyance and pay- 
ment of the price would be concurrent. Defendant hay- 
ing acquired title before suit was brought, no question as 
to time or possibility of performance is involved. All 
that is necessary is that the contract be such that an 
efficient decree for its specific performance may be made, 
which may be enforced when rendered. 3 Pomeroy, 
Equity Jurisprudence, sec. 1405. 

The petition states a cause of action, and there is ample 
evidence to sustain the findings. We recommend that the 
decree be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WriiaAmM W. CoNKLING, APPELLER, V. ALVIN LEVIE BY AL. 
APPELLANTS. * 


Frrep JANUARY 8, 1902. No. 10,893. 
Commissioner’s opinion, Department No. 3. 
1. Evidence: ALTERATION oF MortaacE. Evidence examined, and held 
to show that a mortgage had not been altered. 


8, Married Woman: MorrcacE: Turrep Party: VESTED TITLE. A 
married woman can not avoid a mortgage given by her to secure 
the debt of a third party, when such mortgage was made at 


*Rehearing allowed. See opinion, page 136, post, 
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the time she took title to the mortgaged premises, and as a 
part of the transaction by which she became vested with title 
thereto. 


APPEAL from the district court for Furnas county. 
Heard below before Norns, J. Affirmed. 


John Stevens, Jr., J.T. McClure and Andrew E. Harvey, 
for appellants. 


Webster 8. Morlan, contra. 


DUuFFIE, C. 


This is an action to foreclose a mortgage held by the 
appellee, Conkling. The mortgage was given under the 
following circumstances: The appellant, Levie, and one 
William T. McKim, were joint owners of a farm in Fur- 
nas county, Nebraska. They worked the farm in partner- 
ship for a year or more, and April 20, 1895, divided it 
between them. They effected this division by joining in 
a quitclaim deed of the farm to one Bergstrom, who in 
turn deeded the west half of the farm to Elizabeth M. 
Levie, the wife of Alvin Levie, and the east half to McKim. 
At the time of this division it is quite apparent from the 
evidence that McKim was indebted to one Perry L. Hole 
in the sum of $650, and Levie was indebted to Hole in 
the sum of $810. To secwre the payment of these sums 
McKim and Levie and wife joined in a mortgage to Perry 
L. Hole covering the whole farm. Three notes were exe- 
cuted by the parties; two by Levie and wife—one for $600 
and one for $210. McKim executed his individual note 
for the sum of $650, making the total amount secured 
by the mortgage $1,460. April 23, 1895, in consideration 
of the sum of $600, Perry L. Hole sold and assigned the 
$600 note of Levie and wife to one Thomas Bloodworth, 
and executed an assignment of the mortgage to him, but 
the evidence tends to show that the mortgage itself was 
not delivered. Hole was the agent of the appellee, Conk- 
ling, in loaning money for him in Furnas county; and 
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either because a portion of the amount secured by the 
mortgage belonged to Conkling, or for the purpose of 
accounting for other moneys due Conkling in his hands, 
Hole, on November 18, 1895, in consideration of $650, 
assigned to him the $650 note and made to hiin a second 
assignment of the mortgage by wl*ch it was secured. It 
will be noticed that the note assigned to Conkling was 
the McKim note, and the note assigned to Bloodworth 
was the note of Mr. and Mrs. Levie. Prior to the com- 
mencement of this action Levie and wife paid the note 
for $210, and on September 15, 1897, procured an ex- 
tension of time on their note held by Bloodworth and 
executed a new note for $600, maturing March 1, 1899. 
Bloodworth, at the time of this extension, released the 
nortgage made to Hole, and took a new mortgage on the 
premises securing the note of September 15, 1897. July 
3, 1897, McKim, in consideration of $50, quitclaimed to 
Alvin Levie his interest in the premises, thus vesting Mr. 
and Mrs. Levie with the legal title to the whole farm. 
December 27, 1897, Conkling filed his petition asking a 
foreclosure of his mortgage. He made Thomas Blood- 
worth a party defendant, alleging in his petition that 
Bloodworth, without any authority, had released the mort- 
gage of record and asked to have such release set aside 
and his mortgage foreclosed in due course of law. Blood- 
worth filed a cross-bill asking for the foreclosure of his 
mortgage made to secure the sum of $600. A decree was 
entered foreclosing both mortgages and ordering a sale 
of the premises. No complaint is made by the appellants 
of the action of the court in foreclosing the Bloodworth 
mortgage, but it was insisted upon the trial by Levie and 
his wife that the mortgage signed by them, and now held 
by Conkling, covered only the half of the farm deeded 
to Mrs. Levie on the division made on April 20, 1895, 
and that the mortgage which was executed was made to 
secure the two notes made by them to Hole, one for $210 
and one for $600, and that it did not include the McKim 
note for $650. A careful reading of the evidence dis- 
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closes that Levie and his wife were, perhaps, under the 
impression at the time they execute’ the mortgage that 
it stood as security for their own debt,:and that the 
McKim note for $650 was not included therein. They 
may also have believed that it covered only the land 
deeded to Mrs. Levie, but the evidence is quite conclusive 
that the mortgage has not been changed in any respect 
since its execution, that it covered the whole farm, and 
was made to secure not only the debt of Levie, but in- 
cluded the indebtedness due from McKim as well. Not 
only is there evidence to support the finding of the dis- 
trict court in this respect, but if the question was sub- 
mitted to us as an original proposition, our finding would 
have been the same as the finding of the district court. 

Another question is urged upon our attention. It is 
stated that there was no consideration of any kind given 
to Mrs. Levie or her husband to support the mortgage 
on the wife’s land to secure the payment of the McKim 
note. Had the title stood originally in the name of Mrs. 
Levie, this proposition would probably be unanswerable ; 
but it must be remembered that Alvin Levie and McKim 
were originally joint owners of this land, that both were 
indebted to Perry L. Hole, and that at the time of taking 
title to this land Mrs. iievie executed the mortg rage in ques- 
tion and took title thereto subject to that mortgage. The 
making of the deed to her and the execution of this mort- 
gage on her part was one and the same transaction, and 
the case is very different from one where a married woman, 
without any consideration whatever, executes a mortgage 
upon her separate estate to secure the debt of a third party. 

We therefore recommend that the decree of the district 
court be affirmed. 


AMES and Arent, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 
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The following opinion on rehearing was filed October 22, 
1902. Judgment below recersed:* 
Commissioner’s opinion, Department No. 3. 
Mortgage: MarrieED Woman: SEPARATE EstratE: PRESENT CoNSID- 
ERATION. A mortgage executed by a married woman upon her 
separate estate, without present consideration and merely to 


secure an antecedent debt of her husband or of a third person, 
is void. 


AMES, C. 


This case is submitted upon reargument after a rehear- 
ing granted from a former decision. The main difficulty 
arises from an attempt to interpret an extremely obscure 
record as respects an important matter of fact not defi- 
nitely set at rest by the findings of the trial court. On 
one hand it is contended that the note for $650, payable 
December 1, 1895, mentioned in the recital of facts in the 
former opinion, and executed by McKim alone to Hole, 
who was the agent of Conkling, was not at any time prior 
to the execution of the mortgage in suit the obligation 
of the Levies, or of either of them, or a charge upon the 
lands or any of them, nor was the payment or assumption 
of it any part of the consideration for the conveyance of 
the lands, or of any of them, to Mrs. Levie. This conten- 
tion is supported by the uncontradicted testimony of Alvin 
Levie. Concerning it there is no finding by the district 
court. It is therefore insisted that although it be found 
that this instrument was intentionally and voluntarily in- 
cluded in the mortgage executed by the Levies to Hole, 
yet the instrument was to that extent, as was well known 
both to the mortgagee and his principal, the appellee, 
Conkling, without consideration and void. On the other 
hand, it is contended that the fact of the execution of the 
mortgage, describing the note in controversy as one of the 
obligations the payment of which it was intended to se- 
cure, is a sufficient refutation of the contention of the 
appellants and of the testimony of Alvin Levie. The cir- 


*Rehearing allowed. See opinion, page 137, post, 
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cumstances disclosed by the record are, however, we think, 
somewhat corroborative of this testimony, and the ques- 
tion is involved in so much obscurity that we are unable 
to weigh the evidence and determine the probability to 
our own satisfaction. We are confident that the rule 
announced in Kansas Mfg. Co. v. Gandy, 11 Nebr., 448, 
that a mortgage executed by a married woman upon her 
separate estate without present consideration, and merely 
to secure an antecedent debt of her husband or of a third 
person, is void, is correct, and that it ought to be upheld. 
In view of the uncertainties of the record, and the pos- 
sibility, or, as we are disposed to think, probability, that 
the mortgage was executed by Mrs. Levie inadvert- 
ently, and without the conscious purpose of charging her 
land with a lien for the payment of the McKim note, we 
recommend that the judgment of the district court be 
reversed, and the cause remanded for a new trial, so that 
the vital question of fact at issue may be more thoroughly 
investigated than has yet been done, and that both parties 
have leave to replead. 


DurFrFiE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted, with leave to 
both parties to replead. 


On May 6, 1903, the following opinion on rehearing was’ 
filed, setting aside the judgment of reversal rendered by 
the foregoing opinion and affirming the judgment of the 
district court: 

Opinion Approved. The commissioner’s opinion herein, filed Janu- 
ary 8, 1902, approved. 


SEDGWICK, J. 
After argument of counsel upon rehearing in this case 
and upon examination of the record, we are satisfied that 


the commissioner’s opinion filed herein January 8, 1902, 
is a substantial exposition of the condition of the record, 
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and reaches aright conclusion. The question particularly 
discussed in the argument hefore the court was the con- 
sideration to Mrs. Levie for the mortgage sued upon. 
There is no substantial dispute as to the facts upon this 
‘point, and they are sufficiently stated in the opinion re- 
ferred to to justify the conclusion reached thereon. When 
the land was divided between the defendant Levie and the 
defendant McKim, there was no consideration paid by 
McKim to Levie for securing his indebtedness upon Levie’s 
land; that is, there was no express agreement between 
them that there should be such consideration paid. It 
appears to have been understood between them that, when 
they divided the land, each one would be responsible for 
his share of the indebtedness, and the land allotted to 
each would be held as security for the indebtedness of 
the party to whom it was allotted. At the time this under- 
‘standing was had between them, the mortgage to Mr. Hole 
was outstanding. This secured the notes of Levie to Hole 
and also the note of Mclxim to Hole, and the parties, in 
making the division, intended to obtain a renewal of this 
mortgage. It does not seem to have occurred to them 
that it was necessary to have the concurring agreement 
of the holder of the securities in order to separate the 
securities and release the land of Mrs. Levie from the 
indebtedness of McKim. If the holder of the securities 
was requested to do this at all, this request was not in- 
sisted upon, and the securities were not divided. The 
mortgage executed as a part of the transaction to secure 
the renewal notes covered all the land, and was executed 
by McKim and Mr. and Mrs. Levie. Of course, the fact 
that McKim. executed this mortgage on his land, which 
also secured the indebtedness of Mrs. Levie, would be a 
sufficient consideration for Mrs. Levie to execute the mort- 
gage, covering, as it did, her land, and securing, as it did, 
the indebtedness of McKim; but because this was not 
thought of at the time, and there was no express agrec- 
ment on the part of McKim to pay Mrs. Levie anything 
for so securing his indebtedness, Mrs. Levie seems to have 
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supposed that the fact that the holder of the paper ex- 
tended the time of payment, and the fact that she obtained 
her title at that time and as a part of the same transac- 
tion, and that her husband’s indebtedness was also se- 
cured upon the property deeded to McKim in the same 
transaction, and other circumstances connected with the 
settlement made there by the parties, furnished no con- 
sideration for the mortgage which she gave, which was 
the principal thing done on her'part as payment for the 
land which she received in the transaction. This idea 
has been thoroughly presented and insisted upon by Mrs. 
Levie’s counsel in the argument before the court; but it 
is manifest that there is no foundation for such an argu- 
ment, and the suggestion of plaintiff’s brief that it is 
difficult to discuss a self-evident proposition is applicable. 
The idea seems to be that, although there was a sufficient 
consideration to Mrs. Levie to mortgage the land deeded 
to her for the purpose of securing her husband’s indebted- 
ness, there was no consideration for including McKim’s 
indebtedness in the same security. Of course no one would 
assume that when a married woman executes a mortgage, 
and in the same transaction, and because of so doing, ob- 
tains a deed of the land upon which the mortgage is given, 
and procures the indebtedness of her husband which she 
secures to be renewed and extended, such mortgage would 
be void for the want of consideration. There being a 
consideration to Mrs. Levie for executing the mortgage, 
it is, of course, valid, as executed, unless some sufficient 
reason is shown for its reformation or to impeach its 
integrity. The only allegation in Mrs. Levie’s answer 
attacking this mortgage in any way is the allegation that 
there was no consideration for its execution, and that it 
had been fraudulently altered since its execution. There 
is no support for the first objection, as above shown, and 
the second is equally without merit. It is absolutely re- 
futed by the mortgage itself. One of the alterations com- 
plained of is that the description of Mrs. Levie’s half of 
the land was inserted after the execution of the mortgage. 
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The land consisted of a forty-acre tract and certain lots 
described by numbers. When the land was divided the 
forty-acre tract and each particular lot was divided. The 
mortgage in dispute describes the land as the southeast 
quarter of the northwest quarter and lots 1, 2, 3 and 4 
of section 23. The deed to Mrs. Levie conveyed the east 
half of the southeast quarter of the northwest quarter 
and a part of each respective lot, so that, to make the 
alteration complained of, it would be necessary to erase 
the one description and insert the other. It was manifest 
upon the trial that no such alteration had been made, and 
the defense was virtually abandoned. The defendant 
Bloodworth does not ask in his cross-petition that the 
mortgage release which he executed to Mrs. Levie be 
set aside and his mortgage restored, and possibly the find- 
ings and judgment of the district court do not make it 
very plainly appear how a foreclosure can be ordered in 
favor of Mr. Bloodworth against the whole tract of land 
upon a mortgage executed by Mr. Levie and Mrs. Levie 
some two years after the legal title to one-half of the land 
had been, by them, transferred to McKim; but, as McKim 
has not appealed, and is not complaining, perhaps the 
judgment as entered is sufficiently justified. It certainly 
is not prejudicial to these appellants that the decree 
against their land, upon their indebtedness, should also 
include the lands of McKim. McKim appears to have 
subsequently quitclaimed his part of the land to Levie, 
but nothing is claimed on account of this conveyance. 
The judgment of this court entered October 22, 1902, 
vacating the judgment of this court of January 8, 1902, 
and reversing the judgment of the district court and re- 
manding the cause for further proceedings, is set aside, 


and the judgment of the district court is 
AFFIRMED. 
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CHARLES M. CHAMBERLAIN V. WILLIAM H. WOOLSEY EF AL.* 
FILED OCTOBER 22, 1902. No. 11,950. 


Commissioner’s opinion, Department No. 3 


1. Fraudulent Transfer. A failing debtor transferred his stock of 
merchandise in payment of two claims against him, of the aggre- 
gate amount of $1,821.54. The value of the property was esti- 
mated by witnesses at from $2,250 to $2,500, but immediately 
after the transfer it was seized by the sheriff, under process, 
and after advertisement, as upon execution, was sold for $1,- 
368.83. Held, That the disparity, if any, between the value of 
the property and the consideration of the transfer, was not so 
great as to justify the inference that the transaction was in- 
tended to defraud other creditors of the vendor. 

2. Seizure Under Tax Warrant: OpprREssion. ‘The seizure, upon a 
tax warrant of $541, of merchandise of the value of from $1,400 
to $1,800 or $2,000, or more, is oppressively excessive and void. 


3. Personal Taxes: Lizn: Ricut or Action. The right of action for 
the enforcement of a lien for personal taxes is vested in the 
county treasurer, or, in counties under township organization, 
in the township tax collector alone. 


4, Action in Name of County. A county in its corporate capacity has 
no duty to perform with respect to any of the matters men- 
tioned in the preceding paragraph, except, through the county 
board, to authorize the bringing of an action by the treasurer 
or collector. It can not itself begin or prosecute such an action. 


e Exclusive Statutory Remedy. When the statute provides a remedy 
for the collection of taxes under given circumstances, that 
remedy is exclusive of all others. 


Error from the district court for Johnson county. 
Tried below before Frost, J. Reversed. 


Stephen B. Pound and M. B. C. True, for plaintiff in 
error. 


a 


Hugh La Master, for defendant in error, Johnson county. 
George A. Adams, for the other defendants in error. 


DuFrFis, C. 


On the 13th day of July, 1896, Mrs. S. J. Scott, wife 
of C. B. Scott, was the owner of a Lee of merchandise, 


*Rehearing allowed. See opinion, page 149, pov. 
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variously valued at froin $1,368.88, for which it was after- 
wards sold at sheriff's sale, to between $2,250 and $2,500, 
at which it was appraised by some of the witnesses. That, 
as between herself and husband, it was her separate 
estate, there is uo substantial dispute in the evidence. 
Whether it was so to be regarded as to third persons 
is, in the aspect of the case first to be treated of, im- 
material. On that day she and her husband executed and 
delivered to the Tecuinseh National Bank a mortgage to 
secure her indebtedness to that instilutton in the sum 
of $802.37. The bank immediately filed the instrument 
for record and took possession therennder. On the same 
day, but after the completion of the foregoing transaction, 
Mrs. Scott, being indebted to the Chamberlrin Barking 
Company upon her note for $1,019.17, upou which her 
husband was also bound as maker, executed to Charles 
M. Chamberlain, cashier of the latter-named institution, 
a bill of sale of the goods, subject to the mortgage, in con- 
sideration of which he promised to pay, and did pay, the 
debt to his bank, and also premised to pay the note to 
the Tecumseh National Bank, upon which her husband 
was likewise bound as maker. There is no evidence that 
there was any trust reserved in favor of either of the 
Scotts, or that there was any intent to hinder or delay 
or defraud the creditors of either of them. Undoubtedly, 
the sole purpose of the parties was to provide for the pay- 
ment of and to pay these two debts, which aggregated in ° 
amount $1,821.54. Whether the goods were or were not 
worth slightly more than this amount may be the subject 
of some, though, we think, not very serious, debate. The 
sum for which they were shortly afterwards sold by the 
sheriff is to our minds the best evidence of their value, 
and that sum, as already noted, was $450 less than the 
above-nentioned aggregate. One question much debated 
in the briefs aud arguments is, whether the goods and 
debts were those of Mrs. Scott, and her husband was surety 
on the notes, or whether both were his, and she was surety. 
But the inquiry does not appear to us to be material 
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in this connection. In either case the indebtedness grew 
out of the business which one of the debtors was carrying 
on, and was contracted upon the faith and credit of the 
property in controversy. On the 14th day of July the 
defendant Woolsey, as sheriff of the county, levied upon 
the goods, first, a distress warrant issued for the collec- 
tion of personal taxes assessed against the husband, C. B. 
Scott; and second, and subject to the foregoing, a writ 
of attachment issued against both husband and wife. Pur- 
suant to these levies the property was by the sheriff taken 
from the possession of Chamberlain. Afterwards writs 
of execution, some against one, and some against both of 
the Scotts, came into the hands of the officer, and were 
constructively levied, subject to the levies above men- 
tioned. No separate attempt was made to enforce the 
tax warrant, but on the 12th or 15th day of August, about 
one month after the seizure, the sheriff began an adver- 
tisement of sale under all the processes in his hands, and 
~ on the 15th of September made a sale pursuant to the 
advertisement for the sum of $1,868.83, as above stated. 
On the 20th day of July Chamberlain began an action 
against the sheriff and the sureties on his official bond, 
for a conversion of the goods, in which action the county 
of Johnson was permitted to intervene and file an answer, 
and in which was made the following order: “Now on 
this second day of March, 1898, after the respective parties 
had adduced all their testimony and rested, and before 
the arguments, the county of Johnson and the other de- 
fendants filed separate motions moving the court. to direct 
a verdict for the defendants. Said motion being argued 
by the respective attorneys and before the court passed 
upon the same, but after he indicated his intention in 
regard to the case, plaintiff asks that a juror might be 
withdrawn and the plaintiff allowed to amend his petition, 
bringing in new parties, recognizing the lien for taxes and 
also the lien under the chattel mortgage of the Tecumseh 
National Bank and that the case be continued. To all of 
which all of the defendants, other than Johnson county, 
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respectively object and except. Whereupon the court 
directs that a juror be withdrawn and plaintiff allowed 
to amend his petition as above indicated, within forty 
days, and the cause continued. To all of which the de- 
fendants, save Johnson county, except. It is further con- 
sidered by the court that the costs, except what has here- 
tofore been taxed since last term up to this time, be taxed 
against the plaintiff. To all of which the plaintiff ex- 
cepts.” Afterwards the plaintiff amended his petition, but 
without making the county a party thereto, and subse- 
quently, with leave of court, dismissed the action without 
prejudice to a new action. In June, 1899, more than a 
year later, this action was begun by Chamberlain, also 
against the sheriff and his official sureties. The petition 
in this action, after reciting, in substance, the foregoing 
facts, except those concerning the former action, alleged 
that “in making such seizure said defendant, William H. 
Woolsey, pretended to be acting under and by virtue of 
the authority conferred by reason of a distress warrant 
said to have been issued by the treasurer of Johnson 
county, state of Nebraska, and directed to him as such 
sheriff ; that the value of said goods and chattels amounted 
to the sum of $2,600 (that the said defendant Woolsey, 
in making such levy, willfully, maliciously and inten- 
tionally levied upon an amount of property far in excess 
of the amount required for the satisfaction of said dis- 
tress warrant) ; that after the satisfaction of said distress 
warrant under said levy, there remained in the hands 
of him, the said defendant Woolsey, of said goods and 
chattels, property of the value of $2,075.90, which property 
he has not returned to this plaintiff, nor the value 
thereof, but has converted the same to his own use.” The 
prayer is in the alternative,—for $2,600, if the levy of the 
distress warrant is held to be void, otherwise for $2,075.90, 
the difference between the amount of the warrant and the 
alleged value of the goods. The petition makes mention of 
no other process than the tax warrant. The answer justi- 
fies under the warrant, and also under the judicial writs 
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above mentioned; attacks the mortgave and bill of sale as 
being fraudulent as against both the county and the 
creditors of the Scotts; admits the seizure and sale; and. 
alleges the application of the proceeds first to the satisfac- 
tion of the warrant, and afterwards towards the satisfac- 
tion of the writs. The reply amounts practically to a gen- 
eral denial of new matter. Johnson connty was permitted 
to intervene, and filed an answer setting out annual levies 
for personal taxes against C. B. Scott, the husband, for 
varying amounts from the year 1886 to the year 1895, both 
inclusive. In other respects it does not differ materially 
from the answer of the defendants, except that it pleads 
the foregoing order granting leave to the plaintiff to amend 
as an adjudication upon the merits in its favor. The reply 
to this answer was, in substance, a denial, coupled with a 
plea of the statute of limitations as to the tax levies for 
the years 1886 to 1891, both inclusive. A jnvy was waived, 
and the action tried before the court, who found generally 
in favor of the defendants and rendered a judgment of dis- 
missal, which it is sought by this proceeding to reverse. 
We do not think that the order concerning the leave to 
amend, followed by an order of disiuissal without preju- 
dice, can be regarded as a judicial estoppel. That the 
latter order was made is alleged in the reply or answer to 
the answer and cross-petition of the county, and is not 
denied; but in the absence of this latter order, we should 
be of oninion that the former would not have precluded the 
platntiff from contesting the amount or validity of the 
‘ax claim, or of the proceedings taken for its collectiou. 
With respect to creditors other than the county, it is im- 
material whether the property in question belonged to the 
husband or wife. Whatever evidence tends to prove that it 
belonged to either, is of equal force to establish that the 
owner was the obligor of the debt which the mortgage and 
bill of sale were given to pay. There is no evidence that as 
to such creditors there was any fraudulent intent, unless 
it is to be inferred from the alleged disparity between the 
value of the property conveyed and the aggregate of the 
16 
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debts; but the evidence convinces us, beyond a doubt, that 
there was no such disparity. 

AS respects the tax warrant and the proceedings there- 
under, we are of opinion that they fall short of affording a 
justification to the sheriff for these reasons: 

First. A levy upon from $1,400 to $1,800 or $2,000 worth, 
or more, of merchandise to satisfy a warrant calling for 
$541 and some cents was excessive. If the warrant was 
valid and the goods subject to seizure thereunder, the 
sheriff should have taken so many of them as were reason- 
ably worth enough to pay the claim and costs of the pro- 
ceeding. The taking of three or four times as many was - 
oppressive and unjustifiable. Tax delinquents are not 
criminals, or to be punished as such, at the discretion of 
ministerial officers. On the contrary, it is elementary law 
that if a ministerial officer exceeds the command of his 
writ, he becomes a trespasser from the beginning. The rule 
is imperatively necessary to protect the persons and prop- 
erty of citizens from unreasonable searches and seizures. 

Second. We think it has been established by this court 
that if the seizure had been lawful, the sheriff forfeited his 
protection by reason thereof, because of his inexcusable 
failure to obey the plain dictates of the statute. Section 
90, article 1, chapter 77, of the Compiled Statutes pro- 
vides: “When the treasurer distrains goods, and the owner 
shall refuse to give a good and sufficient bond for the de- 
livery of said goods, on the day of sale, he may keep them 
at the expense of the owner, and shall give notice of the 
time and place of their sale within five days after the tak- 
ing in the manner constables are required to give notice of 
the sale of personal property under execution; and the 
time of sale shall not be more than twenty days from the 
day of taking, but he may adjourn the sale from time to 
time, not exceeding five days in all, and shall adjourn at 
least once when there are no bidders; and in case of ad- 
journment, he shall put up a notice thereof at the place of 
sale. Any surplus remaining above the taxes, charges of 
keeping and fees for sale, shall be returned to the owner, 
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and the treasurer shall, on demand, render an account in 
writing of the sale and charges.” This plain and manda- 
tory provision of the statute, the sheriff wholly failed to 
comply with. His failure to give the notice and to make 
the sale of the property seized under the distress warrant 
within the time prescribed by statute rendered his pro- 
ceedings thereunder illegal and void ab initio, and he be- 
came a trespasser, and liable for a conversion of the prop- 
erty. Pierce v. Benjamin, 14 Pick. [Mass.], 356, 25 Am. 
Dec., 396; Noyes v. Inhabitants of Haverhill, 11 Cush. 
[Mass.], 838; Brackett v.. Vining, 49 Me., 356; Clements v. 
Hiseley, 63 Nebr., 651. In Clements v. Eiseley, the court 
says (page 656): “Neither is there any contention but 
that the taking by the defendant as sheriff was in the first 
instance lawful, and done in good faith, in pursuance of a 
valid distress or tax warrant. He became a wrong-doer 
by the method adopted after the levy by virtue of the writ 
he then held, for which he became liable as a trespasser.” 
The levy on the property was made July 14, 1896, the first 
publication of notice of sale was August 12 or August 15, 
and the sale began September 5, 1896. Had the sheriff 
made a separate levy under the distress warrant, on suffi- 
cient property to satisfy it, he could easily have complied 
with the provisions of the statute above quoted. This was 
the only legal method he could have pursued. Instead of 
doing this he levied both writs on the whole property, and 
then seems to have intentionally postponed the sale of it in 
order that other writs might come into his hands, whereby 
the whole of the property would be absorbed. The judg- 
ments on which the executions were issued under which 
he subsequently made constructive levies on the property 
were all recovered after the seizure of the property. The 
legal effect of the proceeding was that the sheriff sold the 
property, not under the distress warrant, but under the 
order of sale of the attached property. If there ever had 
been any legality or validity in the levy under the distress 
warrant, it had lost all its force and virtue, and become 
wholly void by the failure of the sheriff to give the notice 
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and make the sale in the manner and within the time pre- 
scribed by the statute in such cases. 

Having arrived at the conclusion that the sale to Cham- 
berlain was not fraudulent as to Scott’s creditors, and that 
the sheriff can not justify under the distress warrant, the 
only question remaining for determination is the right of 
the county of Johnson to intervene in the action and in this 
manner assert a right to a portion of the fund derived from 
the sheriff’s sale in satisfaction of taxes assessed against 
the property. 

Section 89, chapter 77, article 1, of the Compiled Stat- 
utes, 1901, points out the methods of collecting taxes in 
this state, and these methods are exclusive. It has been 
determined by the former decisions of this court that taxes 
are not debts, in the ordinary acceptation of that term, and 
_ that.an action at law will not lie for their recovery where 
the legislature has prescribed another remedy. It has also 
been determined that where the legislature has prescribed 
a remedy by action, the action must be brought and main- 
tained in the manner defined. Richards v. Clay County, 40 
Nebr.,45. The statute,so far as it provides for the collection 
of taxes by action in the county where assessed, is as follows : 
“Provided, That in case no personal property of delinquent 
can be found, it shall be the duty of the treasurer, * * * 
when directed so to do by order of the board of county 
commissioners or the board of supervisors, to commence 
suit by civil action in the district court of said county in 
the same manner as other civil actions are commenced, and 
prosecute the same to judgment and collection by attach- 
ment, execution, or garnishment, as the case may require,” 
etc. This undoubtedly contemplates that the action shall 
be brought in the name of the treasurer, the custodian of 
the tax when collected; and this was the procedure which 
obtained in Reynolds v. Fisher, 43 Nebr., 172. Where the 
delinquent has removed from the county, the statute pro- 
vides that the treasurer shall forward a statement of the 
delinquent tax to the treasurer of the couuty of his resi- 
dence, and in such case, if suit is brought by the latter, it 
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must be in the name of the commissioners or supervisors 
of the county i in which the tax was assessed ; but this is the 
only case in which a civil action for taxes can be main- 
tained in the name of the county authorities other than 
the treasurer. Had the treasurer intervened in this action 
in his official capacity, we see no reason why he should not 
have been awarded whatever amount was due for taxes 
assessed against the goods while owned by the Scotts; but, 
because of want of authority to maintain such an action, 
the answer in intervention, as it is called, but more prop- 
erly speaking, the petition of intervention, filed by the 
county, should have been dismissed. ¢ 

It is recommended that the judgment of the district 
court be reversed, that the claims made by Johnson county 
be dismissed, and a new trial granted. | 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, the 
claims made by Johnson county dismissed, and a new trial 


granted. 
REVERSED. 


The following opinion on rehearing was filed May 20, 
1908. Judgment of reversal adhered to: 
Commissioner’s opinion, Department No. 2. 


1. Wrongful Conversion of Personal Property: Acrion. One having 
the legal title and the right of possession to personal property, 
may maintain an action for its wrongful conversion by a 
stranger without joining a party who may have a beneficial 
interest therein. 

2, Record: Ricguts or INTERVENER. Record examined, and held that 
it does not disclose a former adjudication of the rights of 
the intervener. 

3. Stare Decisis. Former judgment in this case, ante, page 141, ad- 
hered to. 


BARNES, C. 


This case is before us on a rehearing. The former opin- 
ion, delivered by Commissioner Durris, of the Third De- 
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partment, will be found on page 141, ante, and contains a 
statement in which the facts are so fully and accurately set 
forth that nothing further in that respect is needed. 

The defendant county in its brief contends that in the 
former opinion three propositions were not fully con- 
sidered: First, that the plaintiff is not the real party in 
interest; second, that it could properly maintain the de- 
fense; and, third, that there has been a former adjudica- 
tion of the matter, so far as its claims are concerned. 

1. On the first point it is insisted that the Chamberlain 
Banking Company is the real party in interest; that not- 
withstanding the plaintiff Chamberlain purchased the 
property alleged to have been wrongfuly converted by the 
defendant Woolsey, and was in possession of it at the time 
it was taken by the sheriff under the distress warrant, yet 
his purchase was in fact made to secure the bank, of which 
he was the cashier, against possible loss; that the bank, 
and not Chamberlain, is the only party who can maintain 
this action. This contention is based on the provision con- 
tained in section 29 of our Code of Civil Procedure, which 
is as follows: “Every action must be prosecuted in the 
name of the real party in interest, except as otherwise pro- 
vided in section thirty-two.” This contention can not be 
sustained. Chamberlain testified that he made the pur- 
chase on his own account; that he paid the amount due the 
bank and assumed and agreed to pay the note and mort- 
gage due to the Tecumseh National Bank, so it may be 
said that he was the real party in interest. If it be con- 
ceded that the purchase was made for the sole purpose of 
securing his bank from probable loss, still the legal title 
to the property was taken by him; the contract was made 
with him for the benefit of the bank, and this gave him the 
right to maintain the action in his own name without join- 
ing the bank as a party plaintiff, under section 32 of the 
Code, which provides that “an executor, administrator, 
guardian, trustee of an express trust, a person with whom 
or in whose name a contract is made for the benefit of an- 
other, or a person expressly authorized by statute, may 


Vou. 66] SEPTEMBER TERM, 1902. - 151 


Chamberlain v. Woolsey. 


bring an action without joining with him the person for 
whose benefit it is prosecuted.”* This section was con- 
strued in the case of Ley v. Miller, 28 Nebr., 822, 825, and 
in Alexander v. Overton, 36 Nebr., 503, where it was stated, 
in the body of the opinion, by Justice MAXWELL, that the 
person holding the legal title to real estate, although it in 
fact belonged to another, could maintain an action in 
ejectment in her own name to recover the possession, and 
that in law, holding the legal title, she would be the real 
party in interest. In the case at bar, the legal title to the 
goods in question was in the plaintiff Chamberlain; they 
were in his possession at the time they were seized by the 
sheriff, and the record discloses that he was entitled to such 
possession. Therefore he was the proper and necessary 
party plaintiff, and the action was properly prosecuted in 
hisname. In Daniels v. Ball. 11 Wend. [N. Y.], 57 (note), 
it is stated that trover will lie against a stranger, on a 
bare possession. <A defendant can not set up property in 
a third person without showing some claim, title or inter- 
est in himself derived from such third person. Duncan v. 
Spear, 11 Wend. [N. Y.], 54; Anupp v. Winchester, 11 Vt., 
351. Possession is sufficient to authorize one to bring 
trover against a tort-feasor, until he shows a better title. 
Duncan v. Spear, supra; Fairbank v, Phelps, 22 Pick. 
[Mass.], 585; 4 Am. & Ing. Ency. Law, 117. An action for 
trover or conversion may be brought by the special or gen- 
eral owner, and judgment by one is a bar to an action by 
the other. Smith v. Jumes, 7 Cow. [N. Y.], *328. We 
therefore hold that. the plaintiff was the proper party to 
prosecute this action. 

2. It is strenuously urged that the county should have 
been allowed to defend this action under section 50a of the 
Code, which provides that “any person who has or claims 
an interest in the matter in litigation, in the success of 
either of the parties to an action, or against both, in any 
action pending or to be brought in any of the courts of the 
state of Nebraska, may become a party to an action be- 


* Cobbey, Annotated Code, pp. 23, 24. 
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tween any other persons or corporations, either by joining 
the plaintiff in claiming what is sought by the petition, or 
by uniting with the defendants in resisting the claim of the 
plaintiff, or by demanding anything adversely to both the 
plaintiff and defendant, either before or after issue has 
joined in the action, and before the trial commences.” It 
can not be claimed that the county has any interest in the 
property converted, because it appears that a portion of 
the money derived from its sale has been paid over to the 
county treasurer in satisfaction of the taxes in which the 
county claiins it had an interest. It has received its money, 
and this money in the hands of its treasurer has taken the 
place of whatever lien it may have had on the property. 
But it is stated that the county had agreed to hold the 
sheriff harmless in the matter.of the execution of the dis- 
tress warrant on which the property was sold. Such an 
agreement, if the county could make it at all, would amount 
to no more than a contingent liability, and a mere contin- 
gent liability to answer over to the defendant Woolsey 
without a privity with the plaintiff is not sufficient ground 
' for intervention. Omaha S. R. Co. v. Beeson, 36 Nebr., 
361. Again, an intervener ninst plead some interest in the 
subject-matter of the litigation; a mere denial of the plain- 
tiff’s right is insufficient to give him a standing in court. 
The above remarks are to be considered in addition to the 
statements contained in the former opinion, wherein the 
learned commissioner discusses the right of the county to 
interevene, and holds that it had no such right. 

3. It is further contended that the statement “that the 
lien for taxes would be recognized,” which it is claimed 
was made when the court permitted the plaintiff to with- 
draw a juror and amend his petition, amounted to an ad- 
judication of the county’s right. It was of no interest to 
the county whether the lien for the taxes described in the 
distress warrant should be recognized as valid or not. It 
was dismissed from the action, and made no further ap- 
pearance therein. The recognition of the claim could affect 
no one but the defendant Wooisey. If it be held that the 
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taxes mentioned in the distress warrant are a valid first lien 
on the property, and that matter be properly presented, the 
sheriff might be entitled to deduct the amount of such lien 
from the value of the goods by way of mitigation of dam- 
ages. This matter, howeyer, is not determined here, be- 
cause the judgment must be reversed and a new trial or- 
dered, and that question can be considered and determined 
upon such trial. The statement, as an agreement, pos- 
sesses none of the elements of a final adjudication, and the 
contertion on this point must fail. 

4. The other defendants in error make but one point in 
their brief and argument, which is, that we erred in our 
former opinion in holding that the sale of the goods was 
not fraudulent and void as to creditors. A careful exam- 
ination of the record convinces us that our former judg- 
ment on this question is right. It appears that at the time 
of the sale of the goods‘ in question, C. B. and 8S. J. Scott 
had executed a chattel mortgage thereon to the Tecumseh 
National Bank to secure the payment of an indebtedness 
of S. J. Scott (the owner of the goods) to that institution, 
amonnting to $802.37, and had turned over the possession 
of the goods to the bank under the chattel mortgage; that 
thereupon the plaintiff purchased the stock, took a bill of 
sale therefor from the Scotts, assumed the payment of the 
note and mortgage to the Tecumseh National Bank, paid 
the Chamberlain Banking Company the note of S. J. Scott, 
amounting to $1,019.17, and took the goods into his pos- 
session. There is no evidence to impeach the good faith of 
this transaction on the part of the plaintiff. But it is 
contended that the value of the goods was so much in ex- 
cess of the amount paid therefor that the transaction 
amounts to a constructive fraud. This contention can not 
be maintained. The goods were sold by the sheriff for 
$1,368.88, and it is fair to presume that they were sold for 
all they were worth. Waiving this presumption, the testi- 
mony discloses that the value of the goods can be fixed at 
any point between the sum for which they sold and $2,500. 
It appears that the amount actually paid for the stock was 
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$1,821.54, and we may assume that its value did not ex- 
ceed that amount. It appears beyond question that noth- 
ing was paid to either of the Scotts by the plaintiff in ex- 
cess of the debts owed by them to the two banks. If the 
goods were worth more than that sum there can be no 
doubt but that Mrs. Scott would have exacted payment of 
the excess from the purchaser. She was satisfied to take 
the payment of her obligations to the banks in full satisfac- 
tion of the purchase price. The plaintiff therefore gave 
her nothing which she could place beyond the reach of 
other creditors. She, as a debtor, hada right to pay the 
debts she owed to the two banks to the exclusion of her 
other creditors. This question was so thoroughly disposed 
of by the learned commissioner in the former opinion that 
no further discussion of it is required. 

We are satisfied, beyond doubt, that the former opinion 
was right, and we recommend that it be adhered to. 


ALBERT and GLANVILLE, CC., concur. 


By the Court: For the reasons above stated, the former 
opinion in this case is adhered to. 


FORMER OPINION ADHERED ‘TO. 


JOHN EVERSON V. STATE OF NEBRASKA. 
FILED OCTOBER 22, 1902. No. 12,673. 
Commissioner’s opinion, Department No. 3. 


1. Sheriff’s Deed: Prrma-Facrké EVIDENCE: PREMISES: GRANTEE: In- 
TEREST. A sheriff’s deed is of itself prima-facie evidence that 
the grantee holds all the title and interest in the land that was 
held by the judgment debtor at the time of the rendition of 
the judgment, or at any time thereafter up to the sale of the 
premises; and is prima-facie evidence of the validity of the 
judgment itself. 


2, Criminal Code: EMBEZZLEMENT: DoUBLE PENALTY. The provision 
of section 124 of the Crimina] Code, directing the assessment 
of a fine in double the amount embezzled, in addition to the 
imprisonment imposed in case of conviction, is not open to the 
objection that it inflicts a double penalty or punishment upon 
‘the defendant, or awards the injured party double damages. 
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3. Criminal Action: EMBEZZLEMENT: COMPENSATION. The legislature 
has authority in a criminal action to authorize a judgment 
_which shall operate in favor of the party whose money or effects 
have been embezzled, as compensation for the value of the thing 
embezzled, and liquidated damages for the injury sustained. 
Hancock County Commissioners v. Bank of Findlay, 32 Ohio St., 194. 
Wayne County v. Bressler, 32 Nebr., 818. 


4. Fine: PENALTY. While section 124, Criminal Code, denominates 
such judgment a fine, it is in reality allowed as compensation 
to the injured party, and is not a fine or penalty within the 
meaning of section 5, article 8, of the constitution. 


Error from the district court for Harlan county. Tried 
below before ADAMS, J. Affirmed. 


John Everson, for himself; William Gaslin and Webster 
S. Morlan with him. 


Frank N. Prout, Attorney General, Norris Brown, A, M. 
Beresford and Gomar Thomas, for the state. 


DuFFIn, C. 


The plaintiff prosecutes error from the judgment of the 
district court for Harlan county, wherein he was convicted 
of the offense of cutting down and destroying certain forest 
trees growing on land owned by Harlan county, Nebraska. 
The facts, as disclosed by the record before us, are as fol- 
lows: One Ezra 8. Whitney, at one time treasurer of Har- 
lan county, conveyed the land in dispute to a trustee for 
the benefit of his bondsmen, and this land was finally con- 
veyed to Harlan county in settlement of their liability 
upon the bond. At the close of Whitney’s term of office he 
was short in his accounts, and was informed against for 
embezzlement, tried, convicted and sentenced to two years 
and six months in the penitentiary, and also to pay a fine 
in the sum of $22,380, together with the costs of prosecu- 
tion. While Whitney was confined in the penitentiary 
under the sentence, execution was issued on the judgment 
for the fine and costs, and a levy made thereunder, and the 
land in question sold to Harlan county for the sum of 
$1,340. November 28, 1898, the sale was confirmed by the 
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court and the sheriff directed to make a deed to Harlan 
county, which was accordingly done; the deed being dated 
February 13, 1899. The county claimed title through 
the two conveyances,—the trustee’s and the sheriff’s deeds. 
After the levy and sale and the order of confirmation, 
and on the 29th of November, 1898, Whitney conveyed 
the premises in question to the plaintiff in error by quit- 
claim deed, and his defense to the criminal prosecution 
rested principally upon his claim of ownership in the land 
by virtue of this latter deed. For the purpose of showing 
title to the land in Harlan county the state introduced in 
evidence the sheriff’s deed, without first producing the 
judgment against Whitney or the execution issued thereon, 
and the plaintiff in error now insists that the deed was im- 
properly admitted as evidence of title in Harlan county. 

In the absence of a statute making the sheriff’s deed 
prima-facie evidence of title in the grantee, the rule is in- , 
flexible that the judgment and execution under which the 
sale was made are to be shown, as well as the deed from 
the sheriff to the purchaser. This rule rests upon the fact. 
that the sheriff, having no title in himself and acquiring 
none by the execution, is the instrument of the law for the 
transfer of the title. The transfer is made by the deed, but 
the authority of the sheriff to effect it comes from the judg- 
ment and execution. Hence it follows that this should be 
produced. Jackson v. Hasbrouck, 12 Johns. [N. Y.], 213; 
Den v. Despreaux, 12 N. J. Law, 182. In this state we 
have a statute making the sheriff’s deed prima-facie evi- 
dence of the regularity of all prior proceedings. It recites: 
“The deed shall be sufficient evidence of the legality of 
such sale and the proceedings therein until the contrary 
be proved, and shall vest in the purchaser as good and as 
perfect an estate in the premises therein mentioned as was 
vested in the party, at or after the time when such lands 
and tenements became liable to the satisfaction of the judg. 
ment.” Code of Civil Procedure, sec. 500. 

The effect of a similar statute was before the supreme 
court of Kansas in Shields v. Miller, 9 Kan., 390, 397, 
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where it is said: “The sheriff’s deed proves prima facie 
under said statute that the sale under which it was made 
was legal. This it could not do, unless it also proved 
prima facie that the judgment and execution under which 
the sale was made were also valid. A judgment can not be 
void, and the sale made under it legal and valid. If the 
judgment is illegal and void the sale must also necessarily 
be illegal and void. <A sheriff’s deed is therefore of itself 
prima-facie evidence that the grantee holds all the title 
and interest in the land that was held by the judgment- 
debtor at the time of the rendition of the judgment, or at 
any time thereafter up to the time of the sale of the prem- 
ises; and it is prima-facie evidence of the validity of the 
judgment itself.” 

We think there was no error in admitting the deed in evi- 
dence without first producing the judgment and execution. 

It is next insisted that the judgment against Whitney 
for $22,380 was not the property of Harlan county, that the 
county could claim no benefit therefrom or interest therein, 
and that under the provisions of section 5 of article 8 of the 
constitution the fine belonged to the school fund. Conced- 
ing that the judgment was a fine, in the most accurate 
definition of that term, we can not see how it avails the 
plaintiff in error. The land was undoubtedly sold upon ex- 
ecution issued upon that judgment. If the proceeds of the 
judgment belonged to the school fund, then Harlan county 
is indebted to the school fund for the amount bid at the 
sale, but it still has legal title to the land which was con- 
veyed to it by the sheriff. We are not, however, prepared 
to hold that this judgment belonged to the school fund, or 
that the proceeds of the judgment should be paid into that 
fund. Section 124 of our Criminal Code provides that any 
person convicted of embezzling public funds “shall be im- 
prisoned in the penitentiary not less than one year nor 
more than twenty-one years.” And it further provides 
that he shall pay a fine equal to double the amount of 
money or property embezzled, which fine shall operate 
as a judgment at law for the use of the party 
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whose money or property has been embezzled. It will 
be seen by reading this statute that the fine is to oper- 
ate as a judgment at law for the use of the party whose 
money has been embezzled,and this court has said,in a case 
involving the same principle, that section 5 of article 8 
of the constitution was not intended to deprive the legisla- 
ture of the power to pass statutes of this character, whereby 
a fixed sum, in the nature of liquidated damages, is given 
to one who has suffered injury by the wrongful act or op- 
pression of a public officer. Graham v. Kibble,* 9 Nebr., 
182; Clearwater Bank v. Kurkonski, 45 Nebr., 1; Hier v 
Hutchings, 58 Nebr., 334. 

It is further insisted that the statute is unconstitutional 
as inflicting double punishment upon Whitney, in that in 
addition to the sentence of imprisonment, this fine was im- 
posed. We can not give our assent to this reasoning, and 
do not care to put ourselves upon record as holding that 
the return of the property or the value of the property 
which the thief has embezzled or stolen, either voluntarily 
or by compulsory process, should be considered any part 
of his punishment, within the meaning of our Bill of 
Rights. 

It is also argued that the statute allowing a fine to oper- 
ate as a judgment in favor of the injured party in double 
the amount of the property embezzled, is unconstitutional, 
in that it allows double damage to the party injured. 

In Graham v. Kibble, heretofore referred to,,it is said 
(p. 185): “It may be true that such statutory allowance is 
much in excess of the actual loss sustained or injury done, 
and therefore, to the extent that it is so in its effect upon 
the offending officer, isin the nature of a penalty. But the 
power of the legislature to fix the maximum,f or even the 
exact amount recoverable by a private person sustaining 


9 


* That part of the statute of June 22, 1867, which gives to the owner 
of live stock “double the value” of his property accidentally injured 
or destroyed on a railroad track is void. Atchison & N. R. Co. v. Baty, 
6 Nebr., 37. Compare the foregoing case with Graham v. Kibble, 
9 Nebr., 182, wherein it is cited.—W. F. B. 

¢ See Lord Campbell’s Act, Cobbey, eproete Statutes [Nebr.], 
sec. 5198, and note, Wheeler, ‘ch, 21 —W.F 
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injury, or that shall accrue to the public in case of official 
delinquency, can not be successfully questioned. Indeed it 
has been said by an able law writer in support, or rather 
in commendation, of such legislation, that ‘a uniform meas- 
ure of damages under the same substantial state of facts 
is desirable, even though the rule therefor be arbitrary.’ 
Field, Law of Damages, sec. 17.” 

A similar statute was approved by the supreme court of 
Ohio in Hancock County Commissioners v. Bank of Find- 
lay, 32 Ohio St., 194. 

We have discovered no reversible error in the record, and 

‘therefore recommend that the judgment be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
- opinion, the judgment is 
AFFIRMED. 


FREMONT, ErxkyHorn & MISsouRI VALLEY RAILROAD Com- 
PANY V. New York, Cuicaco & Str. Louis Raroap 
COMPANY ET AL. 


New York, Cutcaco & St. Louis RarLroaD COMPANY V. 
Fremont, EvkuHorN & Missourt VALLEY RAILROAD 
COMPANY BT AL. 


FILeD OCTOBER 22, 1902. Nos. 11,101, 11,113. 
Commissioner’s opinion, Department No. 3. 


1. Railroad Companies: TRANSPORTATION: JOINT CONTRACT: EXPRESS 
Contract: LimirED Lianitiry. Although a railroad company 
enters into a joint contract with another such company for the 
transportation of goods to a point beyond the end of its own 
line, it is competent for it to enter into an express contract with 
the shipper limiting its liability to the transportation of the 
property over its own line. . 


2. 


SoLtciTinc AGENT: Foreign RatRoap Company: SAFE DE- 
LIVERY or Goops: PowErR or AGENT tro BIND PrRINcrpaL. An 
agent employed to solicit traffic for a foreign railroad com- 
pany, having no line of road in this state, has implied authority 
to bind his principal for the safe delivery of goods at a point 
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beyond its own line, and to contract over what road beyond 
that line the property shall be transported. 


3. Foreign Railroad Company: MANAGER OF SOLICITING AGENCY: 
SERVICE oF SUMMONS: MEANING oF STATUTE. A manager of an 
agency established in this state by a foreign railroad corpora- 
tion for the purpose of soliciting traffic over its line of road, 
is a managing ageut within the meaning of the statute with 
reference to the service of summons upon such corporations. 


Error from the district court for Clay county. Judg- 
ment for plaintiff the Union State Bank. Tried below 
before Hasrines, J. Defendants bring separate proceed- 
ings in error. Judgment reversed as to the Fremont, Elk- 
horn & Missouri Valley Railroad Company and «affirmed 
as to the New York, Chicago & St. Louis Railroad Com- 


pany. 


Benjamin T. White, James B. Sheean and Leslie G. 
Hurd, for the Fremont, Elkhorn & Missouri Valley Rail- 
road Company. 


John C. Stevens, for the New York, Chicago & St. Louis 
Railroad Company. 


Thomas H. Matters. for the Union State Bank. 


AMES, C. 


This is an action to recover damages for injuries to a 
car-load of horses, alleged to have been suffered in the 
course of transportation from Harvard, in this state, to 
Belvidere, New Jersey. On the 13th day of February, 1897, 
the plaintiff below, the Union State Bank, entered into a 
contract for the shipment of the horses, which was signed 
by an agent of the bank and an agent of the plaintiff in 
error, the Fremont, Elkhorn & Missouri Valley Railroad 
Company, the terms of which, so far as they are pertinent, 
to this controversy, are as follows: “Harvard, Nebraska 
Station, February 18, 1897. Hour: 3:10 p. m.: Received 
of Union State Bank, one car horses to be delivered to 
Nickel Plate Road for Belvidere, New Jersey, at Union 
Stock Yards Station, Chicago, Illinois. * * * And 
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in this case the railroad company upon whose road the 
accident, loss, or damage shall occur, shall alone be lia- 
ble therefor, and no suit shall be brought, or claim made, 
against any other company (forming a part of the route) 
for such loss or damage (it being expressly understood and 
agreed that the responsibility of these companies shal] 
cease upon delivery of said property to their connecting 
line, unless otherwise agreed to in writing, and said writ- 
ten agreement signed by the respective parties hereto).” 
It is not disputed that the Fremont, Elkhorn & Missouri 
Valley Railroad Company literally kept the stipulations, 
performance of which was imposed upon it by this 
contract; and it is not contended that the horses suffered 
any injuries, for which damages are recoverable, during 
their transit from Harvard to and until their delivery to 
the plaintiff in error the New York, Chicago & St. Louis 
Railroad Company, commonly called the “Nickel Plate 
Road,” at the Union Stock Yards station in Chicago. The 
facts thus far stated are either admitted or proved with- 
out contradiction, and if this was all there is of the case, 
the record would present no matter of legal controversy, 
because there would be no question that the trial court 
erred in refusing to instruct the jury that the Fremont, 
Elkhorn & Missouri Valley Railroad Company had in- 
curred no liability. 

Section 5 of article 1, chapter 72, of the Compiled Stat- 
utes,* which is much relied upon by the defendant in error, 
would be without applicability to such a state of facts for 
several reasons, among which are that this section has ref- 
erence to the legal effect, not of express contracts between 
shippers and railroad companies, but to that of notices by 
the latter to the former, which are quite different matters; 
and further, that in the absence of evidence of fraud or mis- 
take a party is conclusively presumed to have had notice of 
the contents of formal written contracts executed by him; 
and, finally, that the company appears to have fully dis- 
charged and satisfied | every liability incurred by it as a 


* Cobbey, Annotated ‘Statutes, sec. 10045. 
17 
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common carrier, so that if the contract does by its terms 
purport to limit such liability, there is no fact nor circum- 
stance connected with the transaction upon which the 
limitation could have had operation. 

At and before the making of this contract and the ship- 
ment of the horses, and subsequently, the plaintiff in error, 
the New York, Chicago & St. Louis Railroad Company 
maintained an office at the City of Omaha, in this state, 
under the general charge of one Bernard E. Morgan, for 
the purpose of carrying on the business of securing freight 
and traffic to be carried on over its lines of road, extending 
eastward from Chicago and St. Louis. In the conduct of 
this business Morgan was authorized to employ and did 
employ subagents or solicitors, among whom was one A. 
L. Armstrong. Shortly before the date above mentioned 
Armstrong obtained through one Betzner, a traveling 
freight agent of the Fremont, Elkhorn & Missouri Valley 
road, an introduction to the officers and agents of the plain- 
. tiff bank, and solicited from them the routing of the horses 
eastward from Chicago over the line of the corporation 
represented by him. As a result of this solicitation, and 
of negotiations and agreements growing out of it, the 
horses were on the day of the making of the above contract, 
and as a part of the same transaction, shipped on board the 
cars of the Fremont, Elkhorn & Missouri Valley Company, 
at Harvard, and a bill of lading was issued therefor by 
the latter, naming N. B. Updike, an agent of the plaintiff 
bank, as both consignor and consignee, and Belvidere, New 
Jersey, as the place of destination, by way of the “Nickel 
Plate Road.” At the same time the total amount of freight 
charges from Harvard to Belvidere was paid to the agent 
of the Fremont, Elkhorn & Missouri Valley Company, who 
alone signed the bill of lading. There was no written stipu- 
lation with respect to the lines over which the horses 
should be transported beyond the eastern terminus of the 
New York, Chicago & St. Louis Company, but the evidence 
is practically without dispute that it was orally agreed 
between Updike, the agent of the bank, and Armstrong, 
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that they should be carried from Ruffalo to Phillipsburg 
over the Lehigh Valley & Hudson River road and from the 
latter point to Belvidere over the Pennsylvania road, and 
that this agreement was an indispensable inducement to 
Updike to consent to their being delivered to the New York, 
Chicago & St. Louis Company. The shipment was diverted 
at Wilkesbarre to another railroad, upon which it is al- 
leged that the animals suffered the injury for which dam- 
ages are claimed, on account of the lack of facilities of the 
company for caring for them, and as a consequence of the 
negligence and wrongful conduct of its agents and em- 
ployees. The plaintiff below recovered a verdict and judg- 
ment against both defendants jointly, and the railroad 
companies, having filed separate motions for a new trial, 
prosecute separate petitions in error to this court. 

With respect to the Fremont, Elkhorn & Missouri Valley 
Company, it is entirely clear that it was entitled to a 
peremptory instruction in its behalf, unless it is obligated 
in some inanner not indicated by the above-quoted con- 
tract between itself and Updike, the agent of the bank. It 
does not appear to us that it was so obligated. The con- 
tract mentioned, the bill of lading, the conversations be- 
tween Updike and Armstrong, the agent of the Nickel- 
Plate, and the shipment of the horses, were all of the same 
date and parts of the same transaction. It can not rea- 
sonably be supposed that the way-bill and the receipt of 
the tariff charges by Kempster, the local freight agent of 
the company, were intended or supposed by the parties or 
any of them to have the effect of superseding and annulling 
the terms of the formal contract explicitly reciting and de- 
fining the dnties of the company. They are more properly 
to be regarded as additional and supplemental thereto, and 
as having had for their main purpose the carrying out of 
the agreement between the shipper and Armstrong, the 
routing of the property from Chicago to its destination by 
way of the New York, Chicago & St. Louis Railroad Com- 
pany and the other lines mentioned, and the collecting for 
the last-named company of the charges for the transporta- 
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tion beyond Chicago. To this extent the case is analogous 
to that of a contract made in the name of one party for the 
benefit and in the behalf of another. In such cases it is 
true that, as a general rule, both the party beneficially in- 
terested and the person by and in whose name the contract 
is made are liable for its breach. But we think that in the 
case at bar the agreen:ent first above mentioned limited 
and qualified that created by the bill of lading and ship- 
ment, and is sufficient to overcome the presumption other- 
wise arising from these facts and the collection of the 
freight charges. By this construction the several agree- 
ments, oral and written, and the circumstances of the 
transaction, appear to be consistent with themselves and 
with each other, and such a construction. is obligatory upon 
the courts in all cases in which the relation of the parties 
and the subject-matter of the agreements and the attendant 
facts will permit of it. We are therefore of opinion that 
the decision of this court in St. Joseph & G. I. R. Co. v. 
Palmer,* 38 Nebr., 463, is not applicable to this feature of 
the case at bar. The sum paid by the shipper to the Fre- 
mont, Elkhorn & Missouri Valley Company was the aggre- 
-gate of freight charges for the whole distance over which 
the animals were to be carried; and all the facts, taken to- 
vether, disclose a joint contract on the part of the two 
companies to transport the property from Harvard, Ne- 
braska, to Belvidere, New Jersey, but their respective lia- 
bilities were so distributed that that of the last-named 
company was restricted to safe delivery to the connecting 
line at Chicago. This restriction was not, under the cir- 
cumstances, invalid, or a limitation of the common-law 
liability of the Fremont, Elkhorn & Missouri Valley Com- 
pany, in violation of the constitution or statutes of this 
state, because, as is recognized in the opinion in the case 
above cited, a common carrier is not bound to accept goods 
for transportation beyond the end of its own line, and it 
follows that, although it may bind itself jointly with an- 
_ other carrier for the safe delivery of the property to the 
latter at that point, it may, by express stipulation, relieve 
#22 L, B.A. 335. 
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itself of responsibilty with the connecting line for the fur- 
ther carriage of it. That a railroad company is not, in 
the absence of an express or implied contract, bound for 
the transportation of property beyond the terminus of its 
own road, was expressly ruled by this court in Fremont, 
EL. & M. V. BR. Co. v. Waters, 50 Nebr., 592, and such is the 
great weight of authority in this country. Myrick v. Mfich- 
igan O. R. Co., 107 U. S., 102, 106. See, also, Mulligan v. 
Illinois C. R. Co., 36 Ia. 181, 186, 14 Am. Rep., 514; 
Detroit & M. R. Co. v. Farmers’ Bank, 20 Wis., *123; Berg 
v. Atchison, T. d 8S. F.R.Co., 30 Kan., 561, 2 Pac. Rep., 639; 
Taylor v. Little R., M. R. & T. R. Co.,32 Ark., 393; Central 
Railroad & Banking Co. v. Avant, 80 Ga.,195; Savannah, 
F. & W. R. Co. v. Harris, 26 Fla., 148; Goodman v. Ore- 
gon R. & N. Co., 22 Ore., 14, 28 Pac. Rep., 894; McCurn rv. 
International & G. N. R. Co., 84 Tex., 352; Wichita V. R. 
Co. v. Swenson, 25 §. W. Rep. [Tex.], 47; Pendergast vu. 
Adams Hxpress Co., 101 Mass., 120; American Lapress 
Co. v. Second Nat. Bank, 69 Pa. St., 394; Jennings xv. 
Grand T. R. Co., 127 N. Y., 488. 

But it was held in St. Joseph & @. I. R. Co. v. Palmer, 
supra, that such a contract may be implied from the re- 
ceipt of freight charges for the whole distance, and its ex- 
istence is further established in this case by the uncon- 
tradicted evidence of conversations between the shipper 
and Armstrong, the agent of the New York, Chicago & St. 
Louis Company, which established an agreement not con- 
tradictory, but supplemental, to that implied by the bill of 
lading and other circumstances above detailed, and which 
were, as has been said, a part of the same transaction. 
There is, therefore, no variance between the proof and the 
petition as respects the joint character of the contract on 
the part of the two railroad companies. It is undisputed 
that the horses were diverted from the route specified in 
the oral agreement, as alleged in the petition of the plain- 
tiff, and that after their diversion they were injured while 
in the custody of the carrier. All of the foregoing matters 
are, therefore, to be disposed of as questions of law, and it 
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is unnecessary to discuss any of the instructions com- 
plained of, except the refusal to give a peremptory instruc- 
tion for a verdict. ; 

There was at the trial no question properly to be left to 
the jury, except that of the amount of damages, concerning 
their disposition of which there is no complaint in the 
briefs of the plaintiffs in error. But it is insisted that 
Armstrong, the solicitor of the New York, Chicago & St. 
Louis Company, had no authority to stipulate concerning 
the route of the shipment beyond the line of his employer, 
or to contract a liability for carriage beyond that line, and 
that Morgan, upon whom service of summons was made in 
this case, was not a managing agent of the company within 
the meaning of our statutes. Neither of these objections is 
well taken. Morgan was the manager of an agency main- 
tained in this state for the express purpose of soliciting 
traffic for his corporation, which was foreign to this state, 
and had no line of road entering its territory, and Arm- 
strong was one of his employees in the business. Such per- 
sons, by the very nature of their employment, are rep- 
resented to the public to have authority to do any act or 
enter into any contract for their principal pertaining to 
the business which they have in charge, and which has a 
tendency to promote its successful conduct. Obviously, 
one of the most frequently requisite of such acts would be 
the routing* of goods over the defendant’s line as an inter- 
mediate line to points of destination. Without such rout- - 
ing* the shipment in question could not have been secured, 
and the case may be taken as fairly illustrative of the char- 
acter of the business in which the agency was engaged. 

It is recommended that the judgment of the district 
court, in so far as it affects the plaintiff in error, the New 
York, Chicago & St. Louis Railroad Company, be affirmed, 
and that in so far as it affects the plaintiff in error, the 
Fremont, Elkhorn & Missouri Valley Railroad Company, 
it be reversed and a new trial granted. 


*T have not been able to find this participle given the meaning it 
has in this opinion in any dictionary at hand. It is a railroad term. 
—W F. B 
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By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court, 
in so far as it affects the plaintiff in error the New York, 
Chicago & St. Louis Railroad Company, be affirmed, and 
that in so far as it affects the plaintiff in error the Fre- 
mont, Elkhorn & Missouri Valley Railroad Company, it 
be reversed and a new trial granted. 


JUDGMBPNT ACCORDINGLY. 

Durrig, C., concurring. 

I concur in the conclusion reached in the foregoing opin- 
ion, and with the reasons given therefor. To my mind it is 
plain that there is no conflict between this case and the 
case of St. Joseph & G.I. Rk. Co. v. Palmer, 38 Nebr., 463. 
The facts in this case are so different from those in the 
Palmer Case that the latter can not be considered a prece- 
dent by which this should be ruled. In the Palmer Case a 
bill of lading was issued which limited the liability of the 
receiving company to its own line, which extended to 
Grand Island, twenty-four miles distant from Hastings, 
the place of shipment. The plaintiff insisted that he had 
made an oral contract with the agent of the road for the 
carriage of his goods to their destination, Grant’s Pass, 
Oregon; that the agent had received the freight charges 
for the eutire distance; and that he signed the bill of lad- 
ing issued by the company in the belief that it was a re- 
ceipt for the freight charges paid and in ignorance of the 
clauses therein limiting the liability of the company. The 
principal controversy in that case was in relation to the 
terms of the contract of shipment; the plaintiff insisting 
that the contract was an oral one that provided for the 
through shipment of his goods, and that his signature to 
the written contract or bill of lading had heen fraud- 
ulently obtained in the belief that it was a receipt, while 
the company insisted that the bill of lading truly set forth 
the real contract. entered into by the parties, and that its 
liability did not extend beyond its own line. The bill of 
lading contained a clause limiting the liability of the car- 
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vier to $5 per 100; and the opinion, after calling attention 
to article 11, section 4, of the constitution, which prohibits 
any limitation upon the liability of a railroad company as 
a conunon carrier, and to former decisions of the court 
holding that such liability can not be limited even by ex- 
press contract, then turns to a discussion of the question 
whether the company’s contract of carriage was to the end 
of its own line, and delivery to the next carrier, or to the 
final point of delivery. Relating to this question the opin- 
ion is as follows: “It is said that at common law the com- 
‘mon carrier is not liable for Joss, in the absence of special 
contract, beyond the point at which it delivered the goods 
to a connecting carrier. To this it should be added that 
the contract of the shipper was with the carrier first re- 
ceiving the goods, and if such carrier undertook to deliver 
the goods at their destination, even though it contemplated 
doing so through intermediate carriers, it assumed a liabil- 
ity of such character for every part of the route. Many 
cases hold that receiving goods marked for a point beyond 
the end of the receiving carrier’s route is evidence of a 
contract to deliver them as marked. In this case the bill 
of lading was executed in duplicate. In one of the copies 
the destination was left blank; in the other the language 
was: ‘Received of Palmer & Pardee the following de- 
scribed package, in apparent good order, marked and con- 
signed as noted below, contents and value unknown, to be 
transported to Grant’s Pass, Ore., and delivered at the 
railroad depot at that point.’ Both copies in writing show 
that the goods were consigned to Pardee at Grant’s Pass, 
Oregon. The negotiations as to the freight were, accord- 
ing to the uncontradicted testimony, with a view to pre- 
payment all the way through. Hastings was only twenty- 
four miles from Grand Island, where the car was delivered 
to the Union Pacific; and the $200 received by the railroad 
company, if not intended as a full prepayment of the 
freight to Oregon, was certainly intended to apply on the 
freight throughout the whole distance. There is no possible 
view of the evidence from which it could be inferred that 


° 
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the railroad company had only contracted to deliver the 
goods to the next carrier.” It will be observed that the 
opinion treats the payment to the first or initial carrier of 
the freight charges for the whole distance as presumptive 
’ only that the contract of carriage was a through contract; 
and that, together with the fact that the goods were re- 
ceived at a point but twenty-four miles distant from the 
terminus of its line and that the bill of lading itself recited 
that the goods were “to be transported to Grant’s Pass, 
Ore., and delivered at the railroad depot at that point,” 
was conclusive that the contract was one for through ship- 
ment. We entirely agree with the writer of the opinion, 
under the facts in that case, that “there is no possible view 
of the evidence from which it could be inferred that the 
railroad company had only contracted to deliver the goods 
to the next carrier.” The bill of lading in the case at bar 
recites the following: “Received of Union State Bank one 
car horses to be delivered to Nickel Plate Road for Belvi- 
dere, N. J., at Union Stock Yards, Chicago, Ill., Station.” 
As we interpret this agreement, the contract of carriage 
extends to Chicago only, and the circumstances under 
which it was made give force to this construction. The 
evidence shows that some time previous to February 13, 
1897, one Armstrong, a freight solicitor of the Nickel Plate 
Road, learned that the Union State Bank was about to ship 
two cars of stock from Harvard, Nebraska, to Belvidere, 
N. J., and requested L. G. Kempster, the local agent of the 
Elkhorn Company, to introduce him to the officers of 
the bank. The Elkhorn Company had already secured the 
shipment to Chicago, and was not interested in the ship- 
ment east of that point. The introduction was made as re- 
quested, and Armstrong contracted to receive the ship- 
ment at Chicago from the Elkhorn Company, to transport 
the same over the Nickel Plate Road to Buffalo, and to 
forward it to its destination over certain roads named by 
the bank. When shipment was made on the 13th, the bill 
of lading was made out and signed by the parties. The 
freight charges for the entire route were paid to the Elk- 
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horn Company, and this, in the absence of a special agree- 
ment to the contrary, would be presumptive that the com- 
pany had contracted to deliver the freight at Belvidere, 
New Jersey, its ultimate destination ; but in the face of the 
express agreement which, as we have said, is a contract on 
the part of the Elkhorn Company to carry to Chicago only, 
its liability as carrier ceased at that point, and that com- 
pany can not be held liable for injuries to stock received on 
the other lines over which it was being transported. As said 
in Fremont, H. & M.-V. BR. Co. v. Waters, 50 Nebr., 592, “a 
railroad company receiving for shipment goods consigned 
to a point on the line of a connecting carrier, under an 
agreement to transport them to the terminus of its own 
road, is neither at common law nor by statute of this state 
answerable therefor after their safe delivery to the con- 


necting line named in the bill of lading or contract of 
shipment.” 


ALBERT, C. 


On a re-examination I fully concur in the foregoing. 


Caicaco, Rock IshanD & Paciric RatpwaY CoMPANY y. 
JAY B. MCDOWELL. 


FILED OCTOBER 22, 1902. No. 11,769. 
Commissioner’s opinion, Department No. 3. 


Personal Injuries: CoMPENSATION: FutuRE CONSEQUENT DAMAGES. 
In av action for personal injuries compensation can be recov- 
ered for only such future damages as are shown with reasonable 
certainty to be consequent thereon. 


Error from the district court for Jefferson county. 
Tried below before Lurton, J. Reversed. 


W. F. Evans, Lorenzo W. Billingsley, and Robert J. 
Greene (M. A. Low, of counsel), for plaintiff in error. 


John Heasty and R. A. Clapp, contra. 
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AMES, C. 


This is an action to recover damages alleged to have been 
suffered by the defendant in error from injuries inflicted 
upon him while a passenger upon one of the trains of the 
plaintiff in error.. The evidence that such injuries were of 
a serious or permanent character, is very slight, but is 
perhaps sufficient to sustain a verdict for the plaintiff 
under the familiar rule of this court with reference to such 
matters. From a verdict and judgment of $2,000 in favor 
of the plaintiff below the company prosecutes error in this 
court. The sole question presented here is as to the cor- 
rectness of the following instruction given by the court at 
the request of the plaintiff: “If you find that plaintiff is 
entitled to recover, your verdict should be in such amount 
as will compensate him for the injuries which he has sus- 
tained. The temporary injuries, if any, which plaintiff 
sustained in the wreck in question, are elements of damage, 
and should be considered by you in coming to a verdict, and 
plaintiff should be fully compensated for such injuries. 
And if you believe that plaintiff suffered continuing or 
permanent injuries as a result of said wreck, it is your duty 
to estimate as well as it can be done, the damages which he 
has suffered since the time of the injury by reason thereof, 
as well as what he may hereafter suffer, if any, and include 
such damages in your verdict. It is your duty to take into 
consideration the nature of all the injuries, if any, the 
. extent of them and the pain and suffering which plaintiff 
has endured. You should also take into consideration the 
length of time that has elapsed from the time that plaintiff 
received his injuries until the present, not as interest, but 
simply as a part of the compensation to which the plaintiff 
would be entitled to make him whole, if you find he is en- 
titled to recover [modified thus]: If you find plaintiff suf- 
fered injuries continuing from the time of the accident 
until now.” The particular part of this instruction which 
is complained of as erroneous is the third sentence thereof, 
as follows: “And if you believe that plaintiff suffered con- 
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tinuing or permanent injuries as a result of said wreck, it 
is your duty to estimate as well as it can be done, the dam- 
ages which he has suffered since the time of the injury by 
reason thereof, as well as what he may hereafter suffer, if 
any, and include such damages in your verdict.” In sup- 
port of its contention, the plaintiff in error cites a large 
number of authorities, including Chicago, R. I. & P. 
R. Co. v. Archer, 46 Nebr., 907, to the effect that in such 
actions only such future damages may be compensated as 
“are reasonably certain to result from the injury com- 
plained of; and it is insisted that the instruction in ques- 
tion is vicious for the reason that it tells the jury that they 
may allow to the plaintiff compensation for such damages 
as he “may hereafter suffer,” thus departing from the rule 
of reasonable certainty, and opening the door for unre- 
strained speculation. The defendant in error does not dis- 
pute the validity of the general rule relied upon by his 
adversary, but insists that it was not violated by the trial 
court, because the instruction limits the right of recovery 
to such damages as may result from permanent in- 
juries. It is argued by counsel that by this means 
the element of uncertainty is removed or excluded, 
since, if the injuries are of a permanent character, con- 
tinuing and future damages must necessarily result 
therefrom. To this extent the rejoinder is good, but 
we do not think it is a complete answer to the criti- 
cism of the plaintiff in error. It is true that by the 
hypothesis, some future damages may be presumed to flow 
from the permanent and continuing injuries; but whether 
they may be very great or merely trivial in amount, can not 
be foretold, and for such only as are reasonably certain 
can a recovery be had under the rule invoked. It is rea- 
sonably certain that to a person in the common walks of 
life, especially to a farmer or mechanic,—the loss of the 
right hand would be a constant source of annoyance, and 
an impairment of efficiency in his calling which would be 
the occasion of the daily diminution of his wages or earn- 
ings, but it may not exclude him from some future and as 
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yet unanticipated calling or employment, which, if en- 
gaged in, would lead on to fortune, and it may also, by dis- 
couraging him from the pursuit of his present vocation, be 
the indirect means of his attaining to wealth and promi- 
nence. Hence, as it seems to us, the mere fact that the in- 
juries are permanent does not remove the element of un- 
certainty as to the amount of damages which they may 
cause, nor relieve the court from the duty to instruct the 
jury that only such as are reasonably certain to result 
therefrom can be compensated by their verdict. This view 
as to the application of the rule under discussion has ,the 
support of Fry v. Dubuque & S. W. BR. Co., 45 Ia., 416; and 
of Bigelow v. Metropolitan St. R. Co., 48 Mo. App., 367. 
We think that in order to satisfy the rule under discussion 
it must appear with reasonable certainty that disabilities 
have resulted from the injury complained of, and that 
reasonably certain future damages will result therefrom. 
The greater or less degree .of permanency of the injury 
affects the question of the continuing nature of the dam- 
ages, but does not determine their amount, which must 
also be ascertained with reasonable certainty. , 

We recommend that the judgment of the district court 
be reversed and a new trial granted. 


DuFFié and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 
reversed and a new trial granted. : 

REVERSED. 
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FLorence M. BUTLER, ADMINISTRATRIX, V. CHARLES M. 
CHAMBERLAIN. 


FILED OCTOBER 22, 1902. No. 12,632. 
Commissioner’s opinion, Department No. 3. 


Stipulation: ReELtzr. Where a stipulation made in the trial of a 
cause appears to have been made improvidently, and to stand 
in the way of substantial justice, the trial court should relieve 
against it. 


Error from the district court for Johnson county. 
Tried below before Lerron, J. Reversed. 


Wiliam H. Kelligar, Edgar Ferneau and Hugh La | 
Master, for plaintiff in error: 


This case has been before this court, and was decided 
May 22,1901. 61 Nebr., 730. In the syllabus of that opin- 
ion the court said: “One may lawfully insure his own life 
and afterwards assign the policy to another having no in- 
surable interest, if done in good faith and not by way of 
cover for a wager policy.” 

The petition in the case alleged the issuance to Butler of 
a policy of insurance for $5,000 payable to his estate, the 
assignment of the same by Butler to Chamberlain as col- 
lateral security for the loan of $75, the death of Butler, 
and the conversion of the policy by Chamberlain, with a 
prayer that the plaintiff, Mrs. Butler, might recover the 
value of the policy so converted. 

The defendant answered denying that the policy was 
assigned as collateral for loan, and asserted that the same 
was actually sold and delivered to him by Butler for the 
sum of $75, and that he was in fact the owner of the policy, 
and hence was not liable for its value in an action for con- 
version. 

On the trial of the case in the district court, which took 
place early in the year 1897, the counsel for the plaintiff, 
Hon. Thomas Appelget and Hon. J. Hall Hitchcock, each 
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since deceased, entered into a stipulation of facts with the . 
defendant’s counsel, and the case was tried on this stipula- 
tion. Among the material things stipulated in that trial 
was that the sale was actually a sale intended to pass title, 
and not as collateral security, and the entire case of both 
parties was made on this stipulation. 

The district court, proceeding on the theory that it ap- 
pearing from the stipulation that Chamberlain had no in- 
surable interest in the life of Butler, it was not possible 
for him to acquire a valid title to a $5,000 life insurance 
policy for the sum of $75, rendered judgment against 
Chamberlain for the amount of the policy, less the 
$75 paid, and four subsequent annual premiums paid to 
keep the policy in force, with interest on the several 
amounts so advanced by Chamberlain. 

Chamberlain, as before stated, brought that case to this 
court for review, and the point upon which the case turned 
being one of first impression in this state, this court held 
that inasmuch as it was admitted that the sale was made 
with a view of passing the actual title to the policy, it was 
competent for Chamberlain to obtain a valid title to prop- 
erty of this character. This decision follows New York 
and other states holding the view that policies of life in- 
surance may be assigned like other choses in action, and 
this court declined to follow the several states holding the 
view that assignments of that character are against public 
policy, and therefore void. The case was remanded for 
further proceedings. 

We lay down the following propositions of law in this 
- connection, which we say was error to disregard or deny, 
and that for their denial by the court below this case 
should be reversed and remanded : 

First. The plaintiff, who was acting as administratrix 
of the estate of Robert L. Butler, deceased, was without 
authority or power to enter into any stipulation or agree- 
ment which was detrimental to said estate, and affected 
adversely the substantial rights of those entitled to said 
estate. 
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Second. The plaintiff was acting in a trust capacity, 
and as such trustee was without authority to enter into 
any stipulation which conceded away in any manner the 
property rights of the minor children of the deceased. 

Third. The said administrator, in so far as the rights of 
- the said minors were concerned, would have no greater 
power to enter into such a stipulation than a next of kin 
or a guardian ad liten. would have. 

Fourth. The stipulation as to the sale and ownership of 
the insurance policy should have been set aside in so far 
as to enable the plaintiff to offer her proof to show the 
truth as to whether it was in fact a sale or a pledge, and it 
was an abuse of discretion in the court to deny this relief. 

In the matter of allowing proof of ordinary admissions 
against interest by administrators the courts of this coun- 

‘try differ. Many courts of high standing refuse to allow 
admissions of executors and administrators to be given in 
evidence to bind estates, while perhaps a greater number 
of courts permit such evidence. Some of the authorities 
holding such admissions not to be admissible are: Whee- 
lock v. Wheelock, 5 Vt., 483; Crandall v. Gallup, 12 Conn., 
365 ; Leeper v. McGuire, 57 Mo., 360; Elwood v. Deifendorf, 
5 Barb. Ch. [N. Y.], 8397; Church v. Howard, 79 N. Y., 415; 
Hueston v. Hueston, 2 Ohio St., 488; Davis v. Gallagher, 
124 N. Y., 487; Peck v. Botsford, T Conn., 172; Pease v. 
Phelps, 10 Conn., *62, *69. An examination of the authori- 
ties will lead to the conclusion that whether or not such ad- 
missions are to be admitted or rejected depends somewhat 
on statutory regulations. However, no case, we think, can 
be found that holds any such admissions more than simply 
admissible like other admissions against interest, to be 
considered by the jury for what they are worth. We find 
no case that holds any such admission to be conclusive 
and indisputable. 


Samuel P. Davidson, Isham Reavis and J. W. Deweese, 
contra. 
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ALBERT, C. 


This case is now before the court for the second tine 
The former opinion is published under the title of Chum. 
berlain v. Butler, 61 Nebr., 7380, where a complete state- 
ment of facts as to the nature of the case and the stipula- 
tion hereinafter mentioned may be found. From the record 
before us it appears that the stipulation in question was 
made in open court, at the first trial of the case below, after 
the plaintiff had made an unsuccessful attempt to show 
by parol testimony the nature of the assignment of the 
policy by the plaintiff’s husband to the defendant. After 
such stipulation was made, the case was submitted to the 
court on a question of law, namely, whether one may law- 
fully insure his own life and afterwards assign the policy 
to another, having no insurable interest, if done in good 
faith and not by way of cover for a wager policy. The 
district court answered the question in the negative. As 
shown by the case above referred to, this court, passipg on 
the same qnestion, reversed the judgment of the district 
court, and remanded the cause for further proceedings. 
After it had been remanded to the district court, the plain- 
tiff filed a motion to set aside the stipulation of facts, set 
out in the opinion referred to, on the following grounds: 
Virst, because the stipulation was contrary to the facts; 
second, because it was made by niistake of her attorneys; 
third, because it was contrary to what plaintiff had in- 
formed her attorneys were the facts; fourth, because it 
was improvidently made under a misapprehension of its 
legal effect by plaintiff’s attorneys; fifth, because it was 
made without plaintiff’s knowledge, consent or authority ; 
sixth, because plaintiff lacked legal capacity to enter -into 
such stipulation, the suit being prosecuted by her in her 
representative capacity as administratrix; seventh, be- 
cause the stipulation was prejudicial to the rights of the 
plaintiff. Among other proofs offered in support of the 
motion was the affidavit of the plaintiff to the effect that 


at the time of the former trial, she was represented by 
18 
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Messrs. T, Appelget and J. il. Hitchcock, now both de- 
ceased ; that she delivered all the records and papers which 
she possessed pertaining in any way to said action to them, 
and that among such papers was one signed by the defend- 
ant, with whose signature she is familiar, stating that the 
insurance policy in controversy was assigned to the de- 
fendant as security only, to secure the payment of $75 and 
such premiums as should be paid by the defendant during 
the time said policy was left with him as such security ; 
‘that she last saw such paper in the possession of her said 
counsel; that she does not know where the paper is, and 
is unable to find it, although she has made diligent search 
for it; that said search had also been made among the pa- 
pers of her said counsel without success. She further de- 
poses that she did notin any way authorize her attorneys 
to enter into the said stipulation, and that she knew noth- 
ing of it until the same was explained to her by her present 
attorneys, atter this cause had been heard and decided by 
this court; that she knew, at all times, that said policy 
was held by the defendant simply as security, and that he 
never held it as actual owner. She further deposes that 
the policy was assigned to the defendant by her husband 
for other amounts than $75, as she has discovered since 
filing her original petition in this cause. The affidavit 
stands uncontradicted. The court overruled the motion. 
A trial was then had, and the plaintiff offered to show sub- 
stantially the same state of facts covered by her affidavit. 
The offer was objected to, and the objection sustained on 
the ground that the evidence offered was inconsistent with 
said stipulation. The court found in favor of the defend- 
ant and gave judgment accordingly. The plaintiff brings 
error. 

The only question involved at present is whether the 
court erred in its refusal to set aside the stipulation as to 
the facts,and to permit the plaintiff to show a state of facts 
inconsistent therewith. It will be seen from the statement 
in the former opinion, that plaintiff’s petition was framed 
on the theory that the assignment of the policy to the de- 
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fendant was by way of security for a debt; the answer, on 
the theory that the assignment was absolute. By the stip- 
ulation it was admitted that the assignment was absolute, 
thus raising the question of law hereinbefore stated. Had 
the plaintiff, instead of entering into such stipulation, filed 
a reply admitting the same state of facts, would it not 
have raised the same issue of law as that presented by the 
pleadings and the stipulation? If so, when the case was 
remanded, would she have been irrevocably bound by the 
admissions in the reply, or should she have been permitted 
to amend? Again, suppose that on the first trial the de- 
fendant’s theory, that the assignment was absolute, had 
been fully sustained by evidence given in the ordinary way, 
and the plaintiff had offered no evidence to the contrary, 
undoubtedly the same issue of law would have been raised 
as was raised. On the second trial, would she have been 
conclusively bound by the evidence given on the former 
trial? Itis clear to us that had the issue of law presented 
by the record on the former hearing been presented by the 
pleadings or by evidence given in the ordinary way, the 
plaintiff should not be confined to that issue on a second 
trial. Were the issue presented by the pleadings, the 
court, in the exercise of a sound discretion, might have per- 
mitted her to amend; were it presented by the pleadings, 
and evidence offered in the ordinary way, she should have 
been permitted to offer additional evidence, even though it 
might be in conflict with that offered in the former trial. 
We are unable to see how the present case differs in prin- 
ciple from the supposed cases. Therefore it seems to us 
that the sole question is whether there was an abuse of dis- 
‘cretion on the part of the trial court. We think there was. 
If plaintiff’s affidavit be true—and it stands uncontra- 
dicted,—the stipulation stands in the way of a recovery 
by her of a substantial sum, justly due her, in her repre- 
sentative capacity. In the light of that affidavit, the stipu- 
lation was improvidently made, and should be set aside, 
since it does not appear that to do so would work any in- 
justice to the defendant. The following cases support this 
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conclusion: Keens v. Robertson, 46 Nebr., 887; Becker v. 
Lamont, 13 How. Pr. [N. Y.], 23; Ward v. Clay, 23 Pac. 
Rep. [Cal.], 50; Porter v. Holt, 11 S. W. Rep. [Tex.] 494; 
Brown v. Cohn, 60 N. W. Rep. [Wis.], 826, 829; Harvey v. 
Thorpe, 65 Am. Dec. [Ala.], 344, 346. 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further pro- 
ceedings according to law. 


DuFFIp and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 


LEXINGTON BANK BET AL. V. JOHN SALLING. 
Frrrep NovVEMBER 6, 1902. , No. 12,186. 


1. Conveyance: INCUMBRANCE: PERSONAL OBLIGATION. The convey- 
ance of Jand subject to an outstanding incumbrance, imposes 
upon the purchaser no personal obligation to pay such incum- 
brance. 


2. Equity of Redemption: Prrsonant Liasmiry. The fact that the 
amount of incumbrances upon land is taken into account by 
the purchaser in fixing the price which he is willing to pay for 
the equity of redemption, does not render him personally liable 
for the payment of such incumbrances. 


Error from the district court for Dawson county. Tried 
below before SULLIVAN, J. Reversed. 


Warrington & Stewert, for plaintiffs in error. 


George C. Gillan and Edward A. Cook, contra. 


SULLrvAn, C. J. 


John Salling sued the Lexington Bank, George B. Darr 
and C. F. Spencer, and recovered against them a judgment 
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for $186.48. The action was instituted, tried and deter- 
mined on the theory that defendants had assumed and 
agreed to pay a judgment in favor of G. D. Kohler which 
was a lien upon land conveyed by plaintiff to Spencer. 
The principal question debated by counsel, and the only 
one which we shall have occasion to consider, is whether 
there is in the record sufficient evidence to support the ver- 
dict. The essential facts are not in controversy. H. C. 
May, acting for himself only, got from defendants an offer 
to pay for the land in question “$1,600 above the mortgages 
and incumbrances.” He then went to Salling and “con 
tracted with him for his interest in the land for the price 
of six hundred dollars.” Afterwards Darr, who was acting 
for himself* and his co-defendants, reduced his offer from 
$1,600 to $1,000, on account, as he said, of the Kohler judg- 
ment and some other incumbrances, which would have to 
be paid. This offer was accepted and the land was con- 
veyed by warranty deed “subject to all liens, mortgages 
and incumbrances now outstanding against said premises.” 
In negotiating the sale May did not act as the agent of 
either plaintiff or defendants. “I was,” he says, “acting 
_for myself, in fact purchasing the land from Salling for a 
price and transferring it to a third party for a given price.” 
He further testified that he was not Salling’s agent in mak- 
ing the deal, but did represent him in making the transfer 
to Spencer. Being asked what, if anything, was said “at 
the time of the trade and sale as to incumbrances against 
the land,” he answered: “The incumbrances against the 
land were spoken of and the claim or judgment lien in 
favor of Kohler among the rest. My recollection is that 
the Kohler claim or judgment was one of the amounts 
which was spoken of by Mr. Darr as standing against the 
land and which he would be required to pay when he asked | 
to reduce the purchase price from $1,600 to $1,000 as men- 
tioned above.” Mr. May further testified as follows: 

Q. State what was done with the claim of Kohler, that 
is his judgment, in the settlement for said land made with 
Salling? 
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A. It was deducted from the amount which we were 
first to get from Darr. 

Q. If you state that the amount of said Kohler’s judg- 
ment was deducted from the purchase price of said land, 
state what the defendant Darr said with reference to said 
judgment, if anything? 

A. He said he would have to payit. * * * 

Q. What was the understanding and arrangement, if 
any, between you and defendant Darr as to the payment of 
the Kohler judgment? What did Darr say as to the pay- 
ment, if anything? 

A. Darr, in speaking of settlement at one time, which 
was the first mention made of the Kohler claim, which was 
the first and only knowledge that I had of said claim, said 
that there was a judgment in favor of Kohler against Sall- 
ing standing of record as a lien against this Jand which 
would have to be paid and deducted it from the price which 
he was to pay us at that time. * * * 

Q. Was it not the agreement that Spencer was to give 
Salling $1,000 for his equity of redemption in the land? 

A. Spencer was to pay me $1,000 for a deed from Sall- 
ing. : 

The foregoing is the only evidence tending to sustain the 
plaintiffs theory that defendants agreed to assume and 
pay the Kohler judgment. Our view of the transaction is 
that it was a sale of the equity of redemption for $1,000, 
and not a sale of the fee with an agreement by defendants 
to pay part of the purchase money by discharging the in- 
cumbrances against the land. There was never an offer 
made to sell or buy the land for $6,400, the consideration 
named in the deed; and there does not appear to have been 
at any time an estimate made by either May or Salling of 
the amount of the liens or incumbrances. Defendants’ 
final otfer was based upon a revised estiniate of the liens 
and incumbrances which they supposed they would have to 
pay. It was not, however, an offer of $6,400 for the land, 
but an offer of $1,000 for the equity of redemption. It is 
true Darr said he would have to pay the Kohler judgment, 
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but that was only the assertion of a fact; it was not a 
promise; it was merely a reason given for reducing his 
original offer from $1,600 to $1,000. What was said and 
done with respect to the Kohler judgment was, of course, 
no more an agreement to pay it than was what was said 
and done with respect to the other incumbrances an agree- 
ment to pay them. It has long been settled in this state 
that the acceptance of a deed which in express terms con- 
veys land subject to an incumbrance does not impose upon 
the grantee a personal obligation to pay the debt. He is 
in such case interested in discharging the incumbrance, 
but he owes neither the grantor nor the incumbrancer any 
duty arising er contractu. The transaction being nothing 
more than the purchase of an equity of redemption, no 
implied agreement is deducible from it. The case is en- 
tirely different where the land itself is sold for an agreed 
price, and the grantee retains a part of the purchase money 
for the purpose of paying off liens or incumbrances. In the 
latter case, a duty in the nature of a trust is created and 
the failure of the grantee to pay the liens and incumbrances 
is, in substance, a failure to pay a part of the considera- 
tion. Cases illustrating the distinction between a sale of 
the land itself and a sale of the equity of redemption are 
Green v. Hall, 45 Nebr., 89; Fiske v. Tolman, 124 Mass., 
254, 26 Am. Rep., 659; Brewer v. Maurer, 38 Ohio St., 
543, 43 Am. Rep., 436; Hamill v. Gillespie, 48 N. Y., 556; 
and Heid v. Vreeland,* 2 N. J. Law Journal, 89. In Fiske 
v. Tolman the consideration recited in the deed was $11,- 
000, and the conveyance was declared to be “subject, how- 
ever, to a mortgage of $7,000, * * * which is part of 
the above-named consideration.” The court held that a 
promise to pay the mortgage debt conld not be inferred 
from the language quoted. In Hamill v. Gillespie it was 
held that an announcement made by an auctioneer to the 
effect that personal property about to be sold was subject 
to a chattel mortgage and that the purchaser would have 
to comply with the conditions thereof, did not impose a per- 


*30 N. J. Eq., 691. 
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sonal obligation upon a purchaser who heard the announce- 
ment and assented to it. In Heid v. Vrecland the decision of 
the vice chancellor was that “where the purchaser of land 
incumbered by a mortgage agrees to pay a particular sum 
as purchase money, and on the execution of the contract 
of purchase, the amount of the mortgage is deducted from 
the consideration and the land conveyed subject to the 
mortgage, the purchaser is bound to pay the mortgage debt, 
whether he agreed to do so by express words or not.” The 
difference between that case and the case at bar is obvious. 
In that case the land was sold, the price agreed upon, and 
a definite part of the purchase money held back and set 
apart for the purpose of paying the mortgage. In the 
case at bar it was only the equity of redemption that was 
sold. The first offer of defendants was “$1,600 above the 
mortgages and incumbrances.” The contract which May 
got from Salling was to sell Salling’s “interest in the land” ° 
for $600. It was not stipulated orally or in writing—it 
was neither agreed nor understood—that defendants 
should do anything for the benefit or advantage of plain- 
tiff except pay the $1,000. 

The judgment, in our opinion, is without support in the 
evidence and should be reversed. 


REVERSED AND REMANDED 


WILLIAM REED ET AL. V. STATE OF NEBRASKA. 
FILED NOVEMBER 6, 1902. No. 12,606. 


1. Criminal Case: IssuE: OnsEcTion. ‘The objection that the issue 
jin a criminal case was not formally made up before trial must 
be first raised in the district court. 


2. Assignment of Error. Rulings of the trial court not alleged as 
error in the petition in error will not be reviewed. 


3. Motion for New Trial An Entirety. A motion for a new trial is 
properly dealt with as an entirety. If it can not be sustained 
in the form in which it is presented, it is not error to over- 
rule’ it. 
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4. Instruction. It is not error for the court in a criminal case to 
say to the jury as part of its charge: “You are not at liberty 
to disbelieve as jurors if from all the evidence you believe as 
men. Your oath imposes on you no obligation to doubt where 
no doubt would exist if no oath had been administered.”* 


The giving of an instruction which is an inaccurate state- 
ment of the law is not reversible error if it is immediately 
withdrawn and a proper instruction given in its stead. 


6. Request for Instruction. A request for an instruction to the effect 
that defendants should be acquitted if there is evidence sup- 
porting any theory of their innocence is rightly refused. 


7. Evidence of Innocence. The fact that the defendant in a criminal 
ease stood his ground until an accusation was lodged against 
him, is not, under all circumstances, evidence of innocence. 


8. Cross-Examination: TeRM IN REFORMATORY INSTITUTION. Where a 
defendant in a eriminal case was asked on cross-examination 
whether he did not serve a term in a reformatory institution, 
and an objection to, the question was sustained and the jury 
directed to disregard it, held, that the incident was too trivial 
to exert any influence in the decision of the case. 


9. Professional Enthusiasm: ARGUMENT. While considerable allow- 
ance is made for professional enthusiasm in the argument of 
a criminal case, it is never permissible to ground an appeal for 
conviction upon facts not given in evidence at the trial. 


10. Personal Belief in Defendant’s Guilt. It is highly improper 
for the prosecuting attorney in a criminal case to declare 
to the jury his personal belief in defendant’s guilt, unless 
such belief is given as a deduction from the evidence. 


11. Error: BurpEN. Under the rule that error must affirmatively 
appear, the burden is on the complaining party to show that 
an assertion of personal belief by counsel for the opposing 
party was not given as a deduction from the evidence. 


12, Misconduct of Counsel: ExcrrTion. A party desiring to take 
advantage of the misconduet of opposing counsel in the argu- 
ment of a case should seasonably object to the remarks 
complained of, and then enter an exception if the court rule 
adversely or refuse to make a ruling. 


13. Verdict: Worrn oF A DottaR: JupiciaL Notice. It is not neces- 
sary that a jury in a criminal case should in their verdict fix 
the value of money stolen or embezzled. Courts will take 
judicial notice of the ~worth of a dollar. 


14. Preliminary Examination: PLEA IN ABATEMENT. Objection by 


*Willis v. State, 43 Nebr., 102; Barney v. State, 49 Nebr., 515; Savary 
v. State, 62 Nebr., 166, 172. 
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an accused on the ground that there has been no preliminary 
examination for the crime charged should be by a plea in 
abatement. Cowan v. State, 22 Nebr., 519. 


15. Witness: RecorpD or Convicrion. For the purpose of lessening 
the credibility of a witness a record of his conviction of a 
felony may be given in evidence; but such record is not con- 
clusive, and the witness may show, notwithstanding the record, 
that he was in fact innocent. 


16. Evidence: VERDIcT. Evidence examined and found sufficient to 
support the verdict. 


Error from the district court for Douglas county. Tried 
below before Baxter, J. Affirmed. 


Macfarland & May, for plaintiffs in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. : 


SULLIVAN, C. J. 


In this case we reach the conclusion, though with some 
doubt and hesitation, that there was before the jury suffi- 
cient evidence to warrant the verdict rendered. The de- 
fendants, William Reed and Reed Yates, were tried in 
Douglas county upon an information charging robbery, 
and were found guilty of larceny from the person. The 
testimony of the principal witnesses on both sides is far 
from satisfactory ; ‘much of it is extremely improbable and 
some of it altogether incredible. The conceded facts are 
these: On Friday afternoon, December 27, 1901, the com- 
plaining witness, Henry Bigel, an inexperienced anid 
stupid old man, went down from Wisner to Omaha and 
‘put up at the City Hotel. The next morning after break- 
fast he went out and visited some of the saloons in the 
neighborhood. He seems to have imbibed rather freely 
and by two o’clock p. m. was considerably exhilarated, but 
not quite drunk. About this time he went into the saloon 
kept by defendants and ordered drinks for himself, Wih- 
iam Carter and one or two other persons who were stand- 
ing around. When called upon to settle his bill, which 
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was 65 cents, he said he had no money with him, but had 
some in his trunk at the Webster street depot. It was then 
arranged that Carter and Reed should go with him to the 
station and bring the trunk back. Who suggested this 
arrangement does not appear, but it was satisfactory to 
all concerned and was at once carried out. When the 
trunk was brought to the saloon it was set down in an ad- 
joining room and opened in the presence of Reed and 
Carter. At the bottom was found an old rubber’ boot, 
from which Bigel extracted $280 in bills. He put $275 in 
his vest pocket and handed Reed Yates $5 for the purpose 
of paying his account at the bar. The change was re- 
turned to him and he then, after treating everybody in the 
saloon, paid Reed and Carter 75 cents each for their serv- 
ices. Beyond this point the evidence is conflicting. The 
testimony of Bigel is that he was robbed and beaten by the 
defendants and then thrown into the street. This also is 
Carter’s version of the affair. On the other hand, the tes- 
timony of the defendants and their witnesses is to the effect 
that Bigel was neither robbed, beaten, nor ejected, but that 
he continued to drink until he fell into a drunken stupor 
at a table in one corner of the room, where he remained 
until evening. Evidently the jury, while believing that 
Bigel lost his money in the saloon, regarded the story of 
the robbery as incredible and rejected it altogether. Their 
conclusion was that Reed and Yates got the money, but got 
it by theft instead of robbery. Defendants contend that 
this conclusion does not rest upon any legal evidence, but 
_ we think it does. They either induced, encouraged or per- 
mitted the old man to bring his trunk to their saloon, 
knowing that it contained money; and this of itself was a 
criminating circumstance. With knowledge of the fact 
that he had a large amount of money on his person, they 
furnished him intoxicants, until, according to their own 
testimony, his senses were benumbed to such an extent that 
he could neither perceive the dangers to which he was 
exposed nor guard against them. Their conduct was the 
conduct of conscienceless men; it was so reprehensible and 
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wicked as to suggest the probability that it was inspired 
by a criminal motive. Worthy of consideration, too, is the 
circumstance that Carter and the defendants were the 
only persons who knew Bigel had money on his person. It 
is intimated by counsel that Carter, who is apparently a 
disreputable character, may have, unknown to defendants, 
committed the crime. That is possible, but it is not prob- 
able. He could hardly have taken Bigel’s money without 
being detected. He may be guilty, but that does not imply 
that defendants are innocent. After a careful reading of 
all the evidence we are disposed to believe that the defend- 
ants committed the theft and that Carter had knowledge of 
it and shared in the proceeds. 

It is contended that William Reed was not arraigned and 
did not plead to the information, and that there was, there- 
fore, as to h'm, no issue presented for trial. This point is 
technical, and the decision of it may properly rest upon 
technical grounds. ‘he objection that the issue submitted 
to the jury was not formally made up was not raised in the 
trial court and consequently can not be considered here. 
Another answer to counsel’s argument is that the motion 
for a new trial being the joint motion of both defendants, 
was rightly dealt with as an entirety. Dunn v. Gibson, 9 
Nebr., 518; Long v. Clapp, 15 Nebr., 417; Dutcher v. State, 
16 Nebr., 30. 

The eighth paragraph of the court’s charge was excepted 
to and is, in the brief of defendants’ counsel, subjected to 
severe animadversion. The instruction, which is an elab- 
orate definition of a reasonable doubt, has been frequently 
challenged in this court, but never condemned. The giving 
of it was not reversible error. 

There is a general complaint against other instructions, 
but we discover nothing in them that we think ought to 
have been omitted. Considered as a whole, the charge is 
an exceptionally good one. It is claimed that the court 
-erred in giving instruction No. 1 requested by the state. 
This instruction was to the effect that a police officer 
might, without a warrant, arrest any person suspected, 
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upon reasonable grounds, of being guilty of a felony. This 
was not an accurate statement of the law, but it was after- | 
wards withdrawn and a proper instruction given in its 
stead. There was, we think, no special reason for giving 
either the original or substituted instruction, and we are 
not able to see how either could have influenced the action 
of the jury in the slightest degree. 

Defendants requested the court to charge (1) that they 
should be acquitted if any theory of their innocence was 
supported by evidence; and (2) that the fact that they 
made no attempt to escape should be considered as evi- 
dence of innocence. Both requests were rightly refused. 
The proposition embodied in the first is obviously unsound, 
and with respect to the second it is only necessary to re- 
mark that when defendants learned that they were under 
suspicion the opportunity to escape was gone. 

Another reason advanced for a reversal of the judgment 
is that the deputy county attorney was guilty of preju- 
dicial misconduct. One of the acts of alleged misconduct 
consisted in asking Yates, while on the witness stand in 
his own behalf, whether he had not served a term in the 
reform school. This question was not answered. An ob- 
jection to it was sustained and the jury directed to dis- 
regard it. In our opinion, the incident was too trivial to 
be counted as a possible factor in the decision of the case. 
A more serious question arises out of an expression used 
by the public prosecutor in his closing argument to the 
jury. Inthe course of his remarks he avouched his faith in 
. the state’s case by declaring that he believed the defend- 
ants guilty and that he hoped God would send lightning 
from heaven and strike him dead if he did not so believe. 
Considerable allowance is. made for professional enthu- 
siasm even in criminal cases, but it is not permissible to 
ground an appeal for conviction upon facts not given in 
evidence at the trial. We do not attach much importance 
to the offer of counsel to test the truth of his statement by 
ordeal. What he said in that behalf had no real signifi- 
cance; it was a mere rhetorical flourish. Calling spirits 
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from the “vasty deep” or levin from the sky is, in this ma- 
terialistic age, a perfectly harmless diversion, for how- 
ever vehement the call may be, no answer is expected. But 
an assertion by the public prosecutor of his personal belief 
that an accused person is guilty as charged, may, in a 
doubtful case, tell decisively in favor of the state, and, 
unless the belief is given as a deduction from the evidence, 
is, in the opinion of able courts, sufficient reason for revers- 
ing a conviction. In the present case, however, it does not 
affirmatively appear that counsel’s assertion was not based 
entirely upon the evidence. From the record before us we 
are inclined to think it was. At any rate we are not able 
to say that the error alleged is established. The court’s 
attention was not directed to the remark at the time it was 
made and it seems quite probable that this would have 
been done if it was regarded as unfair or unwarranted. It 
could hardly be made available as error if permitted to 
pass unchallenged. The rule upon this subject is thus 
stated in Chicago, B. & Q. R. Co. v. Kellogg, 55 Nebr., 748: 
“A party desiring to take advantage of the misconduct of 
opposing counsel in the argument of a case should season- 
ably object to the remarks complained of and then enter 
an exception if the court rule adversely or refuse to make a 
ruling.” 

Another ground upon which defendants claim a reversal 
of the judgment is that the jury did not fix the value of the 
money stolen. The verdict states that defendants are 
guilty “of larceny from the person to the amount of $275.” 
This was sufficient. It is not necessary for a jury in any 
case to fix the value or worth of a dollar; judges, as 
well as other people, know whatitis. Bartley v. State, 58 
Nebr., 310. Courts take judicial notice of whatever is 
generally known within the limits of their jurisdictions. 

It is said that the court erred in putting the defendants 
upon trial without a preliminary examination. This point 
was first raised after the jury had been sworn to try the 
ease. It was then too late to consider it. It should have 
been presented by plea in abatement. Cowau v. State, 22 
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Nebr., 519; Hill v. State, 42 Nebr., 503; Whitner v. State, 
46 Nebr., 144. 

A further contention of counsel for defendants is that 
the court erred in permitting Carter, who was a witness 
for the state, to testify on redirect examination that he 
was not guilty of an offense for which he had served a term 
in the penitentiary. In our opinion, the ruling was right. 
Carter was not a party to the action and the judgment 
against him was not an estoppel. At the common law con- 
viction of an odious crime was a disqualification. It may 
now be considered only for the purpose of lessening the 
credibility of a witness. It was not, it seems, the fact of 
guilt that worked the disqualification, but only the sen- 
tence, based upon a judicial confession or the verdict of a 
jury. 1 Greenleaf, Evidence, sec. 375; People v. Herrick, 
13 Johns. [N. Y.], 82. One might admit that he was a 
felon without forfeiting the right to testify in court. The 
record of a conviction is now evidence of guilt and may be 
used to impeach a witness; but it is not conclusive evi- 
dence. It has the effect which the statute gives it and no 
other or greater effect. But for section 330 of the Code of 
Civil Procedure it would not be admissible for any pur- 
pose. Sims v. Sims, 75 N. Y., 466, 472. 

Other questions discussed by counsel are manifestly 
without merit, or else not raised by the petition in error. 
The judgment is 


AFFIRMED. 


JOSIAH D. Bacon v. CouNTY OF DAWES. 
FILED NOVEMBER 6, 1902. No. 11,334. 


1. Levy: Tax: TRANs1™2: COLLECTION. Levies made for other funds 
can not be transferred by the county board to the general 
fund before the tax so levied has been collected. 


2. Warrants: GENERAL Funp: Levy: Excess. Warrants drawn upon 
the general fund of the county, in excess of 85 per cent. of 
the levy for that fund, and where there is no money in the 
treasury belonging to that fund, are void. 
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3, Action on Warrant. No right of action accrues upon county 
warrants until there is money for their payment in the fund 
upon which they are drawn, or the proper authorities have 
had opportunity to provide funds to pay them, and have 
neglected to do so. 


Error from the district court for Dawes county. Action 
upon several county warrants. Defenses excessive levy 
and statute of limitations. Trial to court, HOLLENBECK, J. 
Judgment for defendant. Reversed. 


Albert W. Crites, for plaintiff in error. 


W. H. Fanning, contra. 


SEDGWICK, J. 


This action was begun in the district court for Dawes 
county. The petition alleges several causes of action on 
as many different county warrants of that county. Asa 
defense to some of the warrants, it was alleged that they 
were ordered drawn and issued without authority, because 
in excess of 85 per cent. of the levy; and as to other of the 
warrants the defense was the statute of limitations. The 
action was tried to the court without a jury, and both of 
the said defenses were sustained, and judgment entered 
accordingly. The plaintiff has brought the case here upon 
petition in error. 

1. After the warrants had been drawn against the levies 
for the bridge, road and insane funds for the year 1893, 
sufficient to pay all claims against those funds, no other 
expendittire chargeable to those funds being necessary, 
in the judgment of the county board, and the levies for 
those funds for that year not being exhausted, the county 
board ordered the remainder of the levies transferred to 
the general fund. No warrant has since been allowed 
upon the funds for which the said levies were originally 
made. At that time practically none of the taxes levied 
for those funds had been collected, and the warrants that 
had been drawn against them were then outstanding. The 
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amount so ordered transferred to the general fund was 
added to the amount originally levied for that fund, and 
the whole amount indorsed on the warrants in contro- 
versy as the amount of the levy for the general fund for the 
year 1893. These warrants were issued in 1894. After- 
wards, and up to the time of the trial of this action, which 
was in the fall of 1899, the taxes collected upon these 
transferred levies were, by order of the county board, 
placed in a fund denominated by them “transfer fund,— 
or cash in the hands of the treasurer,” and warrants drawn 
in 1898 and 1899 have been paid out of ‘this fund. The 
statute (sec. 4, art. 3, ch. 18, Compiled Statutes, 1901*) 
provides “that the board of connty commissioners of the 
several counties of the state may appropriate to the county 
general fund any county sinking fund in the county treas- 
ury not levied for the payment of any bonded indebtedness ; 
also any county moneys from whatever source, excepting 
the moneys levied for school purposes, that remain on 
hand in the county treasury, and are no longer required 
for the purposes for which the same were levied.” The 
law limits the amount that may be levied for the general 
fund, and an excessive levy for any fund, made for the 
purpese of transferring the excess to the general fund, 
would clearly be illegal, as an attempt to evade this restric- 
tion. The power, therefore, to make such transfer may 
become a dangerous one. It can be exercised only in the 
inapner and within the limits prescribed by the statute. It 
sometimes happens that a levy for a special fund, made 
in good faith, from careful estimates, will provide more 
money than is afterwards necessary and actually used 
for the purpose for which it is levied. When such moneys 
“remain on hand and are no longer required for the pur- 
poses for which they were raised,” they may be transferred 
to the general fund. Union P. R. Co. v. Dawson County, 
12 Nebr., 254; Union P. R. Co. v. York County, 10 Nebr, 
612. The statute dees not anthorize the county board to 
inake an excessive levy for other funds, and before the 


° % Cobbey, Annotated Statutes, sec. 4508. 
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claims chargeable to such funds have been paid, and even 
before the taxes are collected for that purpose, transfer to 
the general fund such part of the levy as the board may 
suppose will not be required for the purpose for which it 
was levied. Such construction of the law would render 
the constitutional provision against excessive levies wholly 
nugatory. The attempted transfer of these levies being 
invalid, these warrants were in excess of 85 per cent. of the 
levy for the general fund. It was provided by section 3-L 
of the revenue act of 1879 (Session Laws, p. 365): “Tt 
shall not be lawful for any warrant to be issued for any 
amount exceeding in the aggregate 50 per cent. of the 
amount levied by tax for the current year, except there be 
money in the treasury to the credit of the proper fund 
for the payment of the same.” And by section 36: 
“Any warrant drawn after 50 per cent. of the amount 
levied for the year is exhausted, and where there are no 
funds in the treasury for the payment of the same, shall 
not be chargeable as against the county, but may be col- 
lected by civil action from the county board making the 
same, or any member thereof.” 

In 1881 both of these sections* were amended so as to 
specify 75 per cent. in place of 50 per cent. in each of the 
sections, and in 1883 section 34 was again amended so as to 
increase the amount of warrants authorized to be issued to 
85 per cent. of the levy; but section 36 remains as amended 
by the act of 1881, so that it now provides that any warrant 
drawn after 75 per cent. of the amount levied for the year 
is exhausted, and where there are no funds in the treasury 
for the payment of the same, shall not be chargeable 
against the county, but may be collected by civil action 
against the county board making the same, or any member 
thereof. In any view that may be taken of the effect of 
these several amendments, there can be no doubt that war- 
rants drawn after 85 per cent. of the amount levied for the 
year is exhausted are not chargeable against the county 


* Compiled Statutes, 1901, ch. 18, art. 1, secs. 34, 36; 2 Cobbey, Anno- 
tated Statutes, secs. 4452, 4454. 
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where there are no funds in the treasury for the payment of 
the same. There is no merit in the suggestion that the 
' county is estopped by the indorsement on the warrants to 
assert that the levy for the general fund was less than the . 
amount so indorsed. If the county board could bind the 
county in this manner, it could evade all restrictions on 
the amount of the levy. It follows that the plaintiff can 
not recover upon the warrants so drawn, and the judgment 
of the district court thereon is right. 

2. As to the plea of the statute of limitations, it appears 
that the warrants to which this defense is urged were is- 
sued at various times from the 27th day of July, 1893, to 
the 1st day of March, 1894, inclusive, and that this action 
was begun on the 17th day of May, 1899. It is insisted 
that as more than five years had elapsed from the issuing 
of the warrants to the time of the commencement of the 
action the action as to those warrants is barred by the 
statute of limitations. In Brewer v. Otoe County, 1 Nebr., 
373, it was held that “the statute of limitations does not 
limit the time within which proceedings to enforce the pay- 
ment of county warrants shall be instituted.” This hold- 
ing was predicated largely upon statutes then in force, 
but which have since been superseded. And in Arapahoe 
Village v. Albee, 24 Nebr., 242, this court, by Maxwertu, 
J., after quoting somewhat at large from the opinion of 
Judge LakzE in Brewer v. Otoe County, supra, said: “In 
view of this and other special legislation in regard to 
county warrants, the court held that they were excluded 
from the operation of the statute of limitations. That de- 
cision is no doubt correct as applied to the facts of that 
case. A considerable part of the debts for which these 
warrants were issued was incurred before the act ‘To pre- 
vent overdrawing public funds in counties,’ etc., was 
passed. Laws of 1859, pp. 101, 102. Prior to the passage 
of that act there was practically no restriction upon the 
power of county commissioners to issue warrants, and 
in more than one county this power had been recklessly 
exercised, and a very large number of warrants issued. 
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Hence the necessity for special legislation. We know of 
no legislation, however, which prevents the statute from 
running in favor of cities and villages.” If it is thought 
‘that the statute of limitations may apply to county war- 
rants, as the law now is, still we think that the answer in 
this case fails to sufficiently plead that defense. The 
answer alleges in general terms that all of these warrants 
specified are barred by the statute of limitations, and 
shows that more than five years elapsed from the time of 
the issuing of the last warrant to which this defense is 
interposed to the commencement of this action. It will 
be noticed that this defense is predicated upon the assump- 
tion that the statute began to run very soon (less than 
three months) after the warrants were issued, and there is 
no allegation that there was at that time money in the 
fund on which they were drawn. In Brewer v. Otoe 
County, supra, it was held that the action could not be 
maintained, because the petition shows that “the several 
warrants were drawn upon thé treasurer, payable out of 
any money in the treasury not otherwise appropriated. 
This must be considered as a provision for their payment 
out of any money belonging to the general fund then in 
the treasury which should be afterwards collected.” 
And the court said: “Whoever deals with a county and 
takes in payment of his demand a warrant of the character 
of these, no time of payment being fixed, does so under an 
implied agreement that if there be no funds in the treasury 
out of which it can be satisfied, he will wait until the money 
can be raised in the ordinary mode of collecting such 
revenues. He is presumed to act with reference to the 
actual conditions and the laws regulating and controlling 
the business of the county. He can not be permitted, 
immediately upon the receipt of such warrant, to resort to 
the courts to enforce payment by judgment and execution, 
without regard to the condition of the treasury at the time, 
or the laws by which the revenues are raised and dis- 
bursed.” The principle involved is clearly stated in the 
syllabus: “A petition alleging the issue and non-payment 
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of a county warrant, without alleging that there is money 
in the treasury for its payment, or that time has elapsed 
for the collection of the money by taxation, will be dis- 
nissed without prejudice.” Whatever view we might have 
taken of this matter, if it were an original question, we 
are inclined to adhere to this holding, which has so long 
been unquestioned. And the doctrine is not without sup- 
port in our statutes, as construed in more recent cases. It 
is a well-settled rule in this state that “a county board 
is invested with the exclusive original jurisdiction to hear 
and determine, to allow or disallow, all claims filed against 
the county; that a county board, in passing upon a claim 
filed against the county, acts judicially, and that its de- 
cision in the premises, if unappealed from, is final.” Heald 
v. Polk County, 46 Nebr., 28, and cases cited. 

The county not being liable to suit upon a claim until the 
county board has acted thereon, it would seem to be rea- 
sonable to suppose that the legislature intended that ne 
suit should be brought against the county until such claim, 
when allowed, might be paid by the county in the ordinary 
course as prescribed by statute, so that no right of action 
accrued to the plaintiff upon these warrants until there 
was money for their payment in the fund upon which the 
warrants were drawn, or the proper authorities had had 
opportunity to provide funds to pay them and had’ neg- 
lected to do so. Apache County v. Barth, 53 Pac. Rep. 
[Ariz.], 187; Potter v. City of New Whatcom, 20 Wash., 
589, 56 Pac. Rep., 394, 72 Am. St. Rep., 185. In the case 
at bar, then, this right of action did not accrue five years 
before the action was brought, and plaintiff should be al- 
lowed to recover on these warrants. The judgment of the 
district court is reversed and the cause remanded for 
further proceedings in accordance with this opinion. 


REVERSED AND REMANDED. 
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D. B. Triee v. Country or DAWES. 
FILED NOVEMBER 6, 1902. No. 11,477. 


Stare Decisis. Affirmed for the reasons stated in Bacon v. Dates 
County, page 191, ante, the facts involved being the same. 


Error from the district court for Dawes county. Tried 
below before HonLeNnnck, J. Affirmed. 


Albert W. Crites, for plaintiff in error. 
W. H. Fanning, contra. 


SEDGWICK, J. 


This is a petition in error to reverse a judgment of the 
district court for Dawes county. The action was upon 
several county warrants of that county. The defense was 
that the warrants were drawn in excess of 85 per cent. of 
the levy for the fund upon which they were drawn, and 
there was no money at that time in the fund. The district 
court adjudged the warrants invalid. The facts being 
similar to those involved in a similar defense interposed in 
the case of Bacon v. Daaces County, page 191, ante, it was 
stipulated between the parties that this cause “abide the 
result of the decision” in that case. 

For the reasons stated in the opinion in that case the 
judgment of the district court is 

AFFIRMED. 


CHARLES WESTON, AUDITOR, ET AL. V. WILLIAM J. FALK.* 
FILED NOVEMBER 6, 1902. No. 12,487. 


Allowance of Claim by Auditor in Part: AccCEPTING WARRANT: 
WaIvER. When a claim against the state is allowed in part 
by the auditor, if the claimant accepts a warrant drawn for 
the part allowed he thereby waives his right of appeal. 


o Rehearing « denied. See opinion, Pp. 202, post. 
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Error from the district court for Lancaster county. 
Tried below before HotMEs, J. Reversed. 


The facts appear in the opinion. 


Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, for plaintiffs in error. , 


Willis P. McCreary and W. F. Button (John C. Stevens, 
on motion for rehearing), contra. 


SrpewIick, J. 


This is a proceeding in error brought by Charles Wes- 
ton, auditor of public accounts, and George W. Marsh, 
secretary of state, on behalf of the state, from an order 
made by the district court for Lancaster county requiring 
the auditor and secretary of state to allow and approve a 
claim and draw a warrant in favor of defendant in error, 
Falk, for the sum of $2,916.83. The defendant in error 
presented to the auditor a claim against the state for the 
sum of $8,750.50 for supplies alleged to have been furnished 
the state for the use of the inmates of the asylum for the 
insane located at Hastings. A hearing was had on this 
claim before the auditor, at which evidence was taken. 
The auditor thereupon, and by recommendation of the 
state board of supplies, allowed the claim in the sum of 
$5,833.67, and disallowed it in the sum of $2,916.83. The 
auditor issued a warraut for the amount allowed and the 
defendant in error accepted the warrant and then took an 
appeal from the decision of the auditor to the district court 
for Lancaster county, and upon hearing in that court a 
judgment was entered directing the auditor and secretary 
of state to allow and approve the remainder of the claim, 
$2,916.88, and to draw a warrant therefor. From this 
judgment of the district court the state prosecutes error 
to this court. 

The question is, can the claimant accept a warrant for 
the amount allowed him by the decision of the auditor and 
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then appeal from that decision? In Hamilton County v. 
Bailey, 12 Nebr., 56, it was held that: “Where an account 
is filed with the board of county commissioners and al- 
lowed in part, and a warrant, drawn for the sum 
thus allowed, is accepted by the claimant, he thereby 
waives his right of appeal.” And the court said: 
“He can not accept the amount awarded to him by an 
order or judgment, and thereby receive the benefit of the 
same and appeal from such order or judgment. IJnde- 
pendent District of Altoona v. District Township of 
Delaware, 44 la., 201; Mississippi & VM. R. Co. v. Bying- 
ton, 14 Ia., 572; Borgalthous v. Farmers & Merchants’ 
Ins. Co., 36 Ia., 250. But even if an appeal would lie it is 
impossible to review the finding of the county commis- 
sioners or district court. The items of the account are 
not given, and there is no testimony showing what items 
were rejected and what allowed.” But it is urged that the 
case at bar should be distinguished becanse of the differ- 
ence in the wording of the statute applicable thereto. Sec- 
tion 2 of article 8 of chapter 838 of the Compiled Statutes 
of 1901* provides: “The auditor of public accounts shall 
keep a record of all claims presented to him for examina- 
tion and adjustment, and shall therein note the amount of 
such claim as shall be allowed or disallowed, and in case 
of the disallowance of all such claims, or of any part 
thereof, the party aggrieved by the decision of the auditor 
and secretary of state, may appeal therefrom to the district 
court of the county where the capitol is located, within 
twenty days after receiving official notice.” The claim 
originally consisted of many items, and it does not appear 
that the auditor specified what items of the claim were al- 
lowed and what items disallowed, in his decision. So that 
upon the appeal the district court acted upon the same 
claim that was considered by the auditor. The court must 
try the same questions that were tried by the auditor, and 
determine how much should be allowed upon the whole 
claim, so that the theory of the defendant in error must 


* Cobbey, Annotated Statutes, sec. 10387, 
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be that when the court, upon his appeal, ascertains how 
much is due upon his claim, if such amount is greater than 
the amount already received, the court should give judg- 
ment in his favor for the difference; but if the amount 
found by the court should be less than the amount the 
claimant had received, he retains what he has and the mat- 
ter is ended. As plain a case of speculation on the action 
of the court as could be imagined. Snch a construction 
will not be given the statute unless it is unavoidable. The 
statute provides that the district court shall require the 
auditor to issue a warrant “for such an amount as shall 
be determined upon a trial of such appeal to be legally due 
thereon.” Sec. 3. This seems to mean that the court shall 
investigate the claim of plaintiff and direct the allowance 
of such amount as is legally due, without regard to the 
finding of the auditor. The statnte also provides (sec. 5) 
that when a claim has been in part allowed by the auditor, 
a warrant shall be drawn as in other cases where the whole 
claim shall be allowed. But this can not. be construed as 
meaning that the claimant may accept this warrant, and 
then prosecute an appeal from the auditor’s decision. The 
warrant is drawn, but not issued by the auditor unless the 
claimant desires to accept it as a final settlement of his 
claim. There is no occasion to require the auditor to hold 
the warrant until the time for appeal has elapsed, as in the 
case of appeal from the county board, since there is no one 
to appeal but the claimant, and he may elect to reject the 
warrant and appeal, or accept the warrant in full settlement 
of his claim. If he accepts the warrant it is a final deter- 
nination of the matter. If he desires to have his case re- 
tried, he is not obliged to accept the warrant. This pro- 
vision of the statute simply means that if the auditor al- 
lows the claim, or any part of it, the claimant is entitled to 
his warrant therefor. This is the only construction of the 
statute that will not lead to absurd conclusions. See Afur- 
phy v. United States, 26 L. Ed., 883. In Huffman v. Ellis, 
52 Nebr., 688, this court said: “Furthermore, the right of 
appeal from a judgment is a statutory right, and in the 
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absence of an express law authorizing a party to appeal 
from a part of a judgment rendered,an appeal, when taken, 
should be held to bring up the whole case.” The auditor 
determines the whole of the plaintiff’s claim. He allows 
a part and disallows a part. By the express words of the 
statute, it is the decision of the auditor from which the 
appeal is allowed. This decision embraces that part of the 
claim which is allowed as well as that part which is dis- 
allowed. It seems to be clearly within the rule of this 
court above quoted. 

The judgment of the district court is weversed: and the 
cause remanded, with instructions to dismiss the appeal. 


REVERSED AND REMANDED. 


The following opinion on motion for a rehearing was 
filed January 21, 1903. Rehearing denied. 


Allowing Claim by Auditor in Part: AccErTING WARRANT: WAIVER. 
Upon motion for rehearing, the former opinion is adhered to. 


SHpDGwIck, J. 


‘ Upon the motion for a rehearing in this case, it is urged © 
that the claimant did not waive his right of appeal by ac- 
cepting the warrant issued by the auditor, because it was 
not possible that the claimant could have recovered less on 
his appeal than had already been allowed by the auditor; 
and in his brief upon the motion, special attention is called 
to the case of Tyler v. Shea, 61 N. W. Rep. [N. Dak.], 468. 
That case seems to state the rule generally adopted by the 
authorities. In the opinion it is said: “The rule is well 
settled that one can not accept or secure a benefit under a 
judgment, and then appeal from it, when the effect of his 
appeal may be to annul the judgment, unless his right to 
the benefit is absolute, and can not possibly be affected by 
the reversal of the judgment. * * * It is the possibility 
that his appeal may lead to a result showing that he was 
not entitled to what he has received under thie judginent 
appealed from that defeats his right to appeal. Where 
there is no such possibility, the right to appeal is unim- 
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paired by the acceptance of benefits under the judgment 
appealed from. * * * The appellant waived his right 
to appeal if he obtained any benefit under the judgment 
which on the appeal may be taken from him.” . 

The argument that appellant in this case did not, by 
accepting the warrant, obtain any benefit under the de- 
cision of the auditor, which on his appeal might be taken 
from him, is based upon the following propositions: 

1. The board of public lands and buildings recommended 
an allowance of two-thirds of the amount claimed, and the 
auditor and secretary of state adopted the recommenda- 
tion, and “allowed the claim at 66% per cent. or $5,833.- 
67,” and the auditor notified the claimant to appear and 
receive said amount of money. It is insisted that this is 
an admission by the auditor that the sum named is due 
from the state to the defendant on his claim, and that the 
state desired to pay him said sum thus due. But we do not 
see how these circumstances can have the effect claimed 
for them, It was the duty of the auditor to make a decision 
upon the claim, and the recommendation of the board of 
public lands and buildings was not binding upon him in 
making his decision. So far as these acts of the board and 
of the auditor were within the authority conferred upon 
them by the statute, they were steps taken in the hearing 
and determination of the matter before them. It was 
necessary to reach a conclusion as to the amount due the 
claimant, and when that was done, a decision based upon 
such conclusion was the necessary result; but as shown in 
the former opinion herein, neither the conclusion, nor the 
decision based thereon, are binding upon the court to 
which the appeal was taken. It was the duty of the court 
to investigate the claim de novo, and determine the amount 
due the claimant, without regard to the finding and de- 
cision of the auditor. 

2. After the appeal had been taken to the district court 
for Lancaster county from the decision of -the auditor, 
issues were made up in the district court, and in the an- 
swer filed on behalf of the state it was admitted “that all 
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the goods purchased by the state from plaintiff aggregated 
at the price fixed in the contract the sum of $5,833.67, and 
no more.” These admissions in the answer, it is insisted, 
preclude the state from obtaining any better decision in 
the district court than the one appealed from, and it is 
urged that this brings it within the rule above quoted from 
the supreme court of North Dakota. It will be remembered 
that the claimant accepted his warrant before his appeal 
from the decision of the auditor was taken, so that at the 
time of taking his appeal he had already accepted the full 
amount allowed him by the auditor, and at that time the 
state was clearly not estopped in any way by the prior 
proceedings to deny in the appellate court its liability to 
the claimant. His appeal removed the whole question of 
the state’s liability to the district court, and it will not do 
to say that the amount allowed by the auditor was clearly 
due, and the evidence to support it so overwhelming that 
the claimant could not possibly recover a smaller sum in 
the district court, since that was the very question to be 
tried. That was the question which the claimant, by his 
appeal, removed to the district court for adjudication. It 
does not fall within the principle illustrated in the case 
supposed in Tyler v. Shea, supra. If, in a suit on account, 
the defendant admits in his answer the plaintiff’s claim, 
as stated in his petition, and for a defense sets up a coun- 
ter-claim, which is smaller than the plaintiff’s claim, and, 
after trial of that issue, an appeal is taken to the higher 
court, no new issues can be introduced; but the case in the 
higher court must be tried upon the issues as made in the 
lower court, and therefore the excess of the plaintiff’s 
claim, over and above the defendant’s counter-claim, is 
not, and can not be, in dispute in the appellate ¢ourt.. The 
only question that can be tried in the appellate court is 
upon the defendant’s counter-claim, and therefore the 
plaintiff, by accepting the excess of his claim above the 
defendant’s counter-claim, does not waive his right of ap- 
peal from the decision of the court upon the counter-claim. 
But this is not true in the case at bar. There were no 
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formal pleadings before the auditor; none were required. 
The issues therein tendered are upon the claim as filed 
with the auditor, so that the appeal from his decision re- 
moved the whole question to the district court for a trial 
de novo, and there was nothing in the record at the time 
the claimant appealed that would enable him to limit his 
appeal, or prevent the removal of the whole matter to the 
district court. The state might set up a defense to the whole 
claim in the district court. If afterwards, in the further 
progress of the case, such defense was not made, whether 
the failure of the defense was in the pleadings or in the 
evidence, such failure would not cure the error of the dis- 
trict court in entertaining the appeal. It can not be said 
that the appeal was taken in a case in which the appellant 
could not, in any event, recover less than had been allowed 
him by the auditor. 

3. This case was heard in the district court upon a de- 
murrer to the reply which the claimant filed to the answer 
of the state. This demurrer to the reply was overruled, 
and from that ruling error was prosecuted to this court. 
The reply alleged: 

“At this time the transcript of appeal had been made 
out by the said auditor as to the disallowance of the 
$2,916.83, and when said auditor asked this plaintiff to 
sign the voucher for the $5,833.67, he refused to accept the 
warrant for said amount, and sign the voucher therefor, 
until assured by said auditor that his doing so would in 
no manner affect his right of appeal as to the disallowance 
of the $2,916.83, and after the auditor had scratched out 
in the regular form of vouc.er the word ‘full’ and plaintiff 
had written therein ‘said amount received by me under 
protest,’ meaning thereby that it was an amount simply to 
apply on plaintiffs claim, and it being so understood by 
both said auditor and this plaintiff, and relying on said 
auditor’s assurance that the transaction would in no man- 
ner affect plaintiff’s right under his appeal in the disal- 
lowance of the $2,916.83, plaintiff signed said vouchér on 
the 26th day of September, 1901, and took said warrant to 
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apply on his said account, and had it not been for said 
understanding, that the taking of said warrant, and the 
signing of said voucher was to be without any prejudice 
to plaintiff’s right to this appeal, he would not have ac- 
cepted same and would not have signed said voucher, and 
this, said auditor well knew at the time.” 

And these facts being admitted by the demurrer, it is 
insisted, accepting the warrant under such circumstances 
would not waive the right of appeal. So far as this claim 
is based upon the proposition that these representations 
on the part of the auditor would fix the amount due claim- 
ant, so that the amount allowed by the auditor could not, 
in any event, be diminished by the adjudication of the dis- 
trict court, we think it is fully answered by,the foregoing 
suggestions. 

4. It is contended that the foregoing facts stated in the 
reply, and admitted by the demurrer, amount to an 
“aoreement at the time the money was paid by the auditor 
to Falk, that it should in no manner affect his right to the 
appeal as to the $2,916.83,” and “that even were it the law, 
that without such an agreement Falk would have waived 
his right to appeal, such waiver is a mere personal privi- 
lege to the state, and by the agreement was clearly 
waived.” In other words, though the claimant, by his 
action in accepting the warrant, waived his right of appeal, 
the state, by its auditor, agreed not to insist upon such 
waiver, and is now bound by that agreement. And the 
case of Alinneapolis Harvester Works v. Hedges, 11 Nebr., 
46, 48, is cited, in which it was held that the right to object 
to an attempted appeal by a defendant in justice court who 
has made no appearance in the case before the justice, may 
be waived by the plaintiff, and is so waived by agreement 
between the plaintiff and defendant, made after the judg- 
ment by default, to the effect that the case shall be dock- 
eted in the district court and there tried. The court said: 
“This is a mere personal privilege, and may be waived. 
The court has jurisdiction of the subject-matter, and the 
parties may without objection appear and litigate the mat-. 
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ters in controversy, and will be bound by the judgment.” 
If this is a sound principle, and applicable to the facts in 
that ease, it would not appear to determine the question 
here presented. The power to entertain and adjudicate 
claims against the state is given the district court by the 
statute. The court has no general original jurisdiction 
of such claims. Such jurisdiction can not be conferred by 
the parties. It is appellate, and can be acquired only 
upon strict compliance with the statutory provisions. 
Without such compliance, the court has no jurisdiction of 
the subject-matter. If such jurisdiction could be conferred 
by agreement, the auditor, from whose decision the appeal 
is taken, would not be authorized to make such agreement 
on the part of the state. When his decision has been made, 
he has nothing further to do with the matter. The allega- 
tions of the reply do not show an agreement on the part 
of the auditor, they merely show representations fo the 
appellant as to the auditor’s view of the effect of accepting 
the warrant on the part of the appellant. If the appellant 
relied upon these representations, he did so upon his own 
responsibility, and the state is not bound thereby. 
The motion for rehearing is overruled. 


BENJAMIN SEARS V. FREDERICK BROADY. 
FILED NovEMBER 6, 1902. No, 12,229. 
Comniissioner’s opinion, Department No. 1. 


1. Covenant Against Incumbrances, When Broken. A _ covenant 
against incumbrances in a warranty deed is broken, if at 
all, when made, and does not run with the land. 


: Petition: ALLEGATION: BREACH: Eviction. A petition for 
an alleged breach of the covenant of general warranty in a 
deed, must allege an eviction, a surrender or an attorning by 
reason of a paramount title. Trowell v. Stevens, 57 Nebr., 334. 


2. 


Error from the district court for Johnson county. 
Action on covenant of warranty. Demurrer to petition. 
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Overruled. Defendant refused to plead further. Tried 
below before Stusss, J. Judgment for plaintiff. Reversed. 


Hugh J. Dobbs, for plaintiff in error: 


It will be apparent that the question at issue is the right 
of a covenantee to sue on a covenant against incumbrances 
in a deed which does not run to him. The theory of the 
case is that Broady has a right to avail himself of the 
covenant against incumbrances contained in the deed from 
Sears to Hickey, his grantor. The facts being fully set 
out in the petition, its sufficiency is fairly presented by the 
record and it is for this court to say whether under these 
facts Broady has any standing in court. 

The theory upon which the defendant in the lower court 
proceeded was that there was no privity of contract be- 
tween Sears and Broady on the former’s covenant against 

.incumbrances in his deed to Hickey; and that, under our 
forms of conveyance, the usual covenant against incum- 
brances is a personal covendnt, not running with the land, 
a mere chose in action, incapable of transmission or as- 
signment by deed to a remote covenantee so as to invest 
him with a right of action against any but his immediate 
covenantor. 

The courts of the United States do not appear to be in 
entire harmony on this question. ‘In several of the states 
this covenant is held to run with the land for the protec- 
tion of the owner, who suffers actual injury from the in- 
cumbrance. * * * This is substantially the rule in Ohio, 
Indiana, Illinois, Wisconsin, Missouri and South Carolina. 
In most of these states, the rule in respect to this covenant 
is the same that is applied in actions for breach of the 
covenant of seizin. They are treated as covenants of in- 
demnity against actual damage, arising in the one case 
from the want of lawful title, and in the other from the 
assertion of a paramount incumbrance; that they run with 
the land until such damage has actually risen.” 2 Suther- 
land, Damages (1882), pp. 317, 321, and note 1. 
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The covenant against incumbrances is in the present 
tense. Chapman v. Kimball, 7 Nebr., 399. 


Samuel P. Davidson, contra: 


It is not necessary to set out the facts constituting the 
eviction. Cheney v. Straube, 43 Nebr., 879, 881. 

Where the plaintiff has been compelled to purchase in 
another title for his own security, or to protect his own 
title, a breach of the covenant of warranty or of quiet en- 
joyment has occurred. Rawle, Covenants, etc. [5th ed.], 
sec. 142 et seq.; Sprague v. Baker, 17 Mass., 585, 590; 
Petrie v. Folz, 54 N. Y. Sup. Ct., 223; Cowdrey v. Coit, 
44.N. Y., 382; Gunter v. Wiliams, 40 Ala., 561, 572; Collier 
wv. Cowger, 52 Ark., 322; McGary v. Hastings, 39 Cal., 360, 
364; McConnell v. Downs, 48 U1, 271; Claycomb v. Mun- 
ger, 51 Ill, 373, 376; Mooney v. Burchard, 84 Ind., 285; 
Eversole v. Early, 80 Ia., 601, 604.* 


Hastines, C. 

The error alleged in this case is the overruling of a 
demurrer to the petition filed by the plaintiff in the lower 
court. The petition is as follows: 

“And now comes said plaintiff and complains of said de- 
fendant and alleges that on the 5th day of November, 1900, 
said defendant being the owner of the southeast quarter 
of section twenty-two (22) in township five (5) north 
of range twelve (12) east in Nemaha county, Nebraska, 
made, executed and delivered to John C. Hickey his war- 
ranty deed conveying said lands to said Hickey on that 
date. Said deed was duly acknowledged on the 7th day 
of November, 1900, and filed for record on the 27th day 
of November, 1900, and recorded in book 31 of deeds in 
Nemaha county, Nebraska, at page 567. Said deed, among 
other covenants contained the following: ‘Covenants and 
warrants, to wit: We covenant with said John C. Hickey 
that we hold said premises by good and perfect title; that 
we have good and lawful authority to sell and convey the 


*The foregoing authorities are excellent on the question of con- 
structive eviction —W. F. B. 
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same; that they are free and clear of all liens and incum- 
brances whatsoever, aid covenant to warrant aud defend 
said premises against the lawful claims of all persons 
whomsoever. Plaintiff further avers that afterwards and 
on the 26th day of November, 1900, said John ©. Hickey 
sold and conveyed said veal estate to this plaintiff by his 
full warranty deed of that date which was acknowledged 
on that day by said John C. Hickey and his wife Alice D. 
Hickey, who joined in said conveyance, and was duly filed 
for record on the 27th day of November, 1900, and duly 
recorded in book 31 of deeds for Nemaha county, Nebraska, - 
at page 568. Said deed also contained a covenant whereby 
said John C. Hickey and his wife Alice D. Hickey cove- 
nanted with said Frederick Broady that they hold said 
premises by good and perfect title; that they have good 
right and lawful authority to sell and convey the same; 
that they are free and clear of all liens and incumbrances 
whatsoever and they covenant to warrant and defend said 
premises against the lawful claims of all persons whomso- 
ever. Both of said deeds were regularly delivered to the 
erantees therein named and are now in full force and 
effect. Plaintiff further avers that notwithstanding the 
covenants of warranty and the covenant against incum- 
brances contained in said conveyances, there was at the 
date of the execution of said deed by said defendant and 
his wife as valid and subsisting incumbrances against said 
land, the taxes for the year 1899 and the taxes for the 
year 1900. Plaintiff further avers that on the 5th day of 
November, 1900, said land was sold by the county treasurer 
of Nemaha county, Nebraska, for the taxes against said 
land for the year 1899, and on the 15th day of December, 
1900, said taxes for said year aggregated the sum of $52.39, 
and this plaintiff, in order to protect his title to said land 
was compelled to and did pay said taxes for the year 1899 
amounting to $52.39 on said 15th day of December, 1900, 
whereby said defendant became liable to plaintiff therefor 
and is justly indebted to him in said sum of $52.39 and 
interest from December 15, 1900. 
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“2d. As a second and further cause of action plaintiff 
avers that on the 15th day of December, 1900, the taxes 
against said land for the year 1900, which became a lien 
thereon from and after April 1, 1900, aggregated the sum 
of $46.20, and were at the date of said conveyance from 
said defendant above named a subsisting and valid lien 
upon said premises, aid on December 15, 1900, this plain- 
tiff in order to protect his title and ownership to said land ' 
was compelled to pay and did pay said taxes for the year 
1900 against said land amounting to $46.20, and said de- 
fendant then became liable to this plaintiff therefor and 
justly indebted to him in said amount. 

“3d. As a third and further cause of action plaintiff 
avers that at the date of said conveyance from said Ben- 
jamin Sears there was existing a judgment against said 
Benjamin Sears in favor of one George L. Ernst in a 
cause lately determined in the district court for said 
Nemaha county, Nebraska, wherein said George L. Ernst 
was plaintiff and said Benjamin Sears was defendant, in 
the sum of $2.94. Said judgment was a valid and subsist- 
ing lien upon said lands at the date of said conveyance 
from said Benjamin Sears to said John C. Hickey and on 
the 15th day of December, 1900, this plaintiff, in order to 
protect his title and ownership to said land was compelled 
to pay and did pay said judgment then aggregating the 
sum of $2.94 and said defendant then became liable to this 
plaintiff and is justly indebted to him for said sum of 
$2.94, no part of which has ever been paid to plaintiff. 

“Wherefore said defendant has become justly liable to 
this plaintiff in the sum of $101.53, the aggregate of the 
amounts above mentioned, together with interest thereon 
from and after’ December 15, 1900, and plaintiff prays 
judgment against said defendant for said sum of $101.53 
and interest thereon from and after December 15, 1900, at 
the rate of ten per cent. per annum, and costs of suit.” 

To each cause of action a general demurrer was filed, 
and also to the petition as a whole. It was overruled, and 
defendant refusing to plead further, judgment was entered 
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for the sum asked. At the trial, apparently the question 
argued was as to whether or not the covenant against in- 
cumbrances runs with the land, so that plaintiff would be 
entitled to recover on that covenant of defendant’s deed to 
Hickey. Plaintiff seems to have successfully urged in the 
district court his claim that he could so recover. His 
counsel now seem to abandon that ground in view of the 
decisions of this court to the effect that the covenant 
against incumbrances is broken when made, if at all, and 
confers an immediate right of action upon the vendee, but 
not upon his successors to the title. Walton v. Campbell, 
51 Nebr., 788; T'rowvell v. Stevens, 57 Nebr., 329, 337; Chap- 
man v. Kimball, 7 Nebr., 399; Davidson v. Cox, 10 Nebr., 
150; Cheney v. Straube, 35 Nebr., 521, 524. 

It is claimed, however, by the plaintiff that the petition 
is good against a general demurrer, as alleging a breach of 
the covenant of warranty, and for quiet enjoyment. This 
is urged on the ground that the petition alleges two sales 
of the land for taxes, and payment by plaintiff “in order 
to protect his title,” and that he “was compelled to and 
did pay said taxes.” This seems insufficient. In T'rogell v. 
Stevens, 57 Nebr., 329, 334, it is said: “This court is unal- 
terably committed to the doctrine that no recovery can be 
had on the covenant of warranty unless there has been 
an actual eviction, surrender or attorning by reason of a 
paramount title,” citing Real v. Hollister, 20 Nebr., 112; 
Cheney v. Straube, 35 Nebz., 521; Troxell v. Johnson, 52 
Nebr., 46; Hampton v. Webster, 56 Nebr., 628. The last- 
mentioned case was reversed because of no allegation that 
plaintiff had been evicted, and there was therefore no 
cause of action stated in the petition. 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
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the cause remanded for further proceedings according 
to law. 


REVERSED AND REMANDED. 


RoyaL HIGHLANDERS Y. DANIEL A. SCOVILL ET AT. 
FmeED NovVEMBER 6, 1902. No. 12,082. 
Commissioner’s opinion, Department No. 1. 


1. Benevolent Societies: OrriceRS OF SUBORDINATE LODGES:- CONTRACT: 
Walrver. Officers of subordinate lodges of benevolent societies 
have no authority, by reason merely of such office, to waive 
any of the provisions of the rules and regulations of the 
order which enter into and form a part of the contract 
of membership. 


2. 


SUSPENSION FOR NON-PAYMENT oF 
Dues: REINSTATEMENT. When one of such rules was that after 
suspension for non-payment of dues a member could only be 
reinstated while in good health, the receipt of her dues for re- 
instatement by the subordinate lodge’s secretary, while she 
was in a dying condition, was no waiver of such requirement 
of good health. 


Error from the district court for Hamilton county. 
Action by Daniel Albert Scovill and Elizabeth P. Scovill 
against the Royal Highlanders, a fraternal beneficiary 
association, upon a benefit certificate issued to Olive Marie 
Scovill and made payable to her parents, the defendants 
in error. The nisi-prius judge directed a verdict for the 
plaintiffs below. The defendant brings error. Tried be- 
fow before Sornzorcmr, J. Reversed. 


Hon. Eugene.J. Hainer, J. H. Smith, Adolphus R. Tal- 
bot and Thomas S. Allen, for plaintiff in error: 


This cause, by reason of the questions involved, is one 
of vital importance, not only to the defendant fraternity, 
but to every fraternal society operating in this state. 

Only where, upon the admitted facts in the pleadings, a 
party is entitled by law to judgment in his favor, is the 
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judge authorized to take the case from the jury. Code of 
Civil Procedure, sec. 440*; Manning v. City of Orleans, 42 
Nebr., 712-714; Aime v. Jesse, 52 Nebr., 606; Stewart v. 
American Hachange Nat. Bank, 54 Nebr., 461. 

Where conflict in the testimony exists, the defendant has 
an absolute right to have that conflict submitted to the 
jury. Even where there is no conflict in the testimony, but 
different minds may draw different conclusions from the 
admitted or proved facts, the case should be submitted to 
the jury and it is error for the trial judge to direct a ver- 
dict. Suiter v. Park Nat. Bank, 35 Nebr., 372; Habig v. 
Layne, 38 Nebr., 742; Chicago, B. & Q. R. Co. v. Hilde- 
brand, 42 Nebr., 33; Chicago, B. & Q. R. Co. v. Landauer, 
36 Nebr., 642; Woolsey v. Chicago, B. & Q. R. Co., 39 
Nebr., 798; Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 
143; Van Htten v. Edwards, 48 Nebr., 25; Union Stock 
Yards Co. v. Conoyer, 38 Nebr., 488; McKinney v. Hop- 
wood, 46 Nebr., 871; Hargrave v. Home Fire Ins. Co., 
43 Nebr., 271; Barr v. Birkner, 44 Nebr., 197. 

It is an elementary proposition governing pleadings that 
the specific act relied upon as constituting a waiver must 
be pleaded by the person who seeks to take advantage 
thereof, and no general allegation of a general custom will 
admit proof of a particular act relied upon, unless thus 
pleaded. Anders v. Life Ins. Clearing Co., 62 Nebr., 585. 

Where, as in this case, the suspension attaches by opera- 
tion of law upon an event named, and a member dies be- 
fore the suspension has been set aside, in conformity with 
the rules of the order, there can be no recovery upon the 
benefit certificate. Carlson v. Supreme Council, 115 Cal., 
466, 47 Pac. Rep., 375; Grand Lodge v. King, 10 Ind. App., 
639, 38 N. E. Rep., 352; Rice v. Grand Lodge, 92 Ia., 417, 
60 N. W. Rep., 726; Wells v. Independent Order, 25 Cana- 
dian Law Journal, n. s., 209; Grand Lodge v. Jesse, 50 
Ill. App., 101. 

In Sovereign Camp Woodmen of the World v. Roths- 
child, 40 S. W. Rep., 553, the court of civil appeals of 


* See Cobbey, Annotated Code, note. 


oO 
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Texas says, with respect to a similar provision in a frater- 
nal law or edict (p. 557) : 

The laws do not invest the clerk of a camp with author- 
ity to reinstate a suspended member. His reinstatement 
depends upon, and arises from, payment by the suspended 
member to the clerk of all arrearages within the period of 
three months. The assured must be held to have known 
that the clerk had no authority to reinstate him to the 
benefits of the order, and that this reinstatement was de- 
pendent upon his own compliance with the conditions 
made essential by the laws of the order. Having this 
knowledge, he could not have been misled by the act of the 
clerk, and there is no ground upon which the claim of 
estoppel can rest. Had the clerk of the camp expressly 
agreed to reinstate the suspended member, without a com- 
pliance with the conditions required by the laws of the 
order, having no authority to reinstate suspended mem- 
bers, and the assured being held to have knowledge of this 
fact, it is not believed that such conduct would estop a 
mutual benefit order, such as the appellant. Bacon, Bene- 
fit Societies, 426. 

It can not be doubted that there was a complete sus- 
pension within the meaning of the laws governing the 
association. A compliance with said conditions (payments 
of arrearages, new medical certificate and re-election) 
was necessary, for such is the plain provision of the law. 
McDonald v. Supreme Council, 78 Cal., 49; Hquitable 
Life Assurance Society v. Ucklroy, 83 Fed. Rep., 631, 28 C. 
C. A., 365; Haydel v. Mutual Reserve, etc., Ass'n, 98 Fed. 
Rep., 200-204; Hartford Ins. Co. v. Small, 66 Fed. Rep., 
490; Insurance Co. v. Statham, 93 U. S., 24-30; Kleim v. 
Ins. Co., 104 U. S., 88-91; Thompson v. Insurance Co., 104 
U. S., 252-258; Wellahon v. Maccabees, 151 Mo., 522-537. 

Officers of a mutual benefit insurance company have no 
authority to waive by-laws and provisions adopted by the 
members for their mutual protection. Mulrey v. Shar- 
mut Ins. Co., 81 Am. Dec. [Mass.], 689; Baxter v. Chelsea 
Ins. Co., 79 Am. Dec. [Mass.], 730; Lyon v. Supreme As- 
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sembly, 26 N. E. Rep. [Mass.], 286; Westchester Ins. Co. 
v. Earle, 33 Mich., 143; Sparks v. Dispatch Trans. Co., 24 
Am. St. Rep. [Mo.], 35; Ceeder v. Loud, 24 Am. St. Rep. 
[Mich.], 184; Sherman v. Swigart, 19 Am. St. Rep. [Kan.], 
187; Bacon, Benefit Societies, secs. 151, 426; Pledger v. 
Sovereign Camp, 42 8S. W. Rep. [Tex.], 653; Brewer v. 
Chelsea Fire Ins. Co., 14 Gray [Mass.], 203; Burbank v. 
Boston, 11 N. B. Rep. [Mass.], 691; McCoy v. Roman 
Catholic Mutual Ins. Co., 152 Mass., 272; Busby v. N. A. 
Life Ins. Co., 17 Am. Rep., 684; Union Mutual Life Ins. 
Co. v. McMillen, 24 Ohio St., 67; Home Fire v. Garbacz, 48 
Nebr., 827; Borgracfe v. Knights of Honor, 26 Mo. App., 
218; Bouton v. American Mutual Life Ins. Co., 25 Conn., 
542; [llinois Masons’ Benevolent Society v. Baldwin, 86 
Tll., 479; Joyce, Insurance, sec. 1382, p. 1455; Wiygin v. 
Kmghts of Pythias, 31 Fed. Rep., 122; Manson -v. Grand 
Lodge, 30 Minn., 509. 


J. H. Grosvenor, John A. Whitmore and D. A. Scovill, 
contra: 


This question is so firmly settled by all courts and em- . 
phasized by a recent decision of this court (Modern Wood- 
men v. Coleman, 64 Nebr., 162, in which Commissioner 
AMES, speaking for the court, says, at page 642: “Notwith- 
standing the cunningly devised by-laws and stipulations 
of beneficiary associations like the plaintiff in error, the 
clerks of the local camps are, in the matter of collecting 
and remitting assessments and the waiver of forfeitures, 
the agents of the societies, and not of the local camps or of 
its members’’), that it seems almost useless to cumber a 
brief or weary a court with argument or citation of au- 
thorities. : 

And yet we deem it best to cite a few of the leading cases 
on this point, without comment thereon: Supreme Lodge 
v. Withers, 20 Sup. Ct. Rep., 611, 177 U. 8S. 260; 
Modern Woodmen v. Tenis, 111 Fed. Rep., 113; Supreme 
Tribe Ben Hur v. Hall, 56 N. E. Rep. [Ind.], 780; Cover- 


Vou. 66] SEPTEMBER TERM, 1902. 217 
Royal Highlanders v. Scovill, 


dale v. Royal Arcanum, 61 N. E. Rep. [Ill.], 915; Supreme 
Lodge Knights of Honor v. Davis, 26 Colo., 252. 


Day, C. 


Daniel A. and Elizabeth P. Scovill brought this action 
in the district court for Hamilton county against the Royal 
Highlanders to recover upon a benefit certificate issued by 
the defendant to Olive M. Scovill, in which the plaintiffs 
were named as beneficiaries. The trial court instructed 
the jury to return a'verdict in favor of the plaintiffs, upon 
which judgment was rendered, to review which, the de- 
fendant has brought error to this court. 

The defendant is a mutual fraternal association or- 
ganized under the laws of this state, with its principal 
place of business or head office in the city of Aurora, Ne- 
braska. Like most of the mutual fraternal insurance as- 
sociations, the defendant organization is founded upon the 
lodge system; having a supreme or executive castle, with 
subordinate lodges, located at different places throughout 
the country. In addition to the fraternal, benevolent and 
social features which the association inculcates, it also 
undertakes, under certain conditions, to provide indemnity 
in case of disability or death of its members. One of the 
subordinate or tributary castles is located at Aurora, 
which is known as Helen Castle, No. 68, of the Royal High- 
landers. Olive M. Scovill, previous to her marriage to 
George H. Decker, became a meniber of this tributary 
castle, and on January 26, 1899, there was issued to her 
by the defendant a benefit certificate whereby the defend- 
ant agreed in case of her death to pay a certain sum to the 
beneficiaries named in the certificate. The certificate pro- 
vided that in case of death occurring after one or before 
two years from the date of the certificate, the sum of $500 
should be paid to the beneficiaries. The certificate also 
contained a condition as follows: ‘The payment of all or 
any part of this certificate is conditioned under the pro- 
visions that the owner thereof shall have in every par- 
ticular complied with the edicts, rules and regulations 
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governing the membership of this fraternity now in force, 
or that may hereafter become a part of the same. * * * 
Both the edicts and the application are made a part of this 
certificate.” The rules and edicts of the supreme castle, 
among other things, provided for the payment by its mem- 
bers of certain assessments or fixed quarterly dues, which 
sums were to be paid by the member to the secretary of the 
tributary castle of which he was a member within a given 
period, and provided that “any member failing to pay the 
same within the time in which it is due shall stand sus- 
pended from all the benefits of the fraternity.” The in- 
sured did not pay the assessment levied against her for the 
month of May, and which under the rules of the association 
became due and payable on or before June 1, and for such 
failure she was duly suspended, and on June 13 notice of 
her suspension was given, which notice was received by her 
upon the following day. After becoming a member of 
Helen Castle, No. 68, the insured removed to Omaha and 
was residing there at the time of her death. On June 18 
or 19, she was taken ill with premature child-birth, ne- 
cessitating a severe operation on the 19th. On the 20th, 
the attending physician detected septic symptoms, which 
continued to grow worse and at 6:30 o’clock p. m., on 
June 21, the insured died. At 3 o’clock on the afternoon 
of her death the attending physician called up by tele- 
phone D. A. Scovill, one of the beneficiaries, and informed 
him of the serious illness of his daughter, and suggested 
that if she had any insurance he ought to look after 
the payment of her premium. On the afternoon of June 
21, Mr. Scovill called at the head office of the Royal High- 
landers and inquired the amount necessary to be paid to 
reinstate the insured, and was informed that all matters 
of payment of assessments and dues should be made 
through the secretary of the tributary castle, and directed 
him to call upon Mrs. Glover, the secretary of Helen 
Castle, No. 68. Mrs. Glover resided some distance from 
the business portion of the city, and as a matter of conven- 
ience for the members of the castle, she left her books and 
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receipts at her husband’s store, where assessments could 
be paid. Although not specially authorized to do so by the 
action of the lodge, Mr. Glover, in the absence of his wife, 
received payments made by any of the members, and issued 
receipts to them therefor in the name of his wife, as secre- 
tary of the castle. Mr. Scovill called at the store, and not 
finding Mrs. Glover, asked Mr. Glover the amount neces- 
sary to be paid to reinstate his daughter. Mr. Glover ex- 
amined the books and informed Mr. Scovill that the assess- ° 
ments and quarterly dues amounted to $1.30, which Mr. 
Scovill then paid; and thereupon Mr. Glover, in the name 
of his wife, as secretary of the castle, issued a receipt to 
Olive M. Scovill, showing payment of assessments for May 
and June, and the quarterly dues payable June 3, and de- 
livered a receipt to Mr. Scovill. There is a conflict in the 
testimony as to whether Mr. Scovill made the payment be- 
fore or after he received the telephone message from the 
physician. At all events he did not indicate to Mr. Glover 
any knowledge or information he may have had respecting 
the condition of his daughter’s health, and no inquiry was 
made by Mr. Glover as to the health of the insured. 

In the view we have taken of the case, the question as to 
Mr. Scovill’s knowledge of the condition of his daughter’s 
health seems entirely immaterial. In making the payment 
he acted as the agent of the insured, and his knowledge of 
her condition does not seem to us to have any special bear- 
ing upon her right to be reinstated. Her right to become 
reinstated depends upon the edicts and regulations of the 
supreme castle. One of the edicts provides that “any 
member suspended for non-payment of monthly payments 
or dues may be reinstated, if in good health and not en- 
gaged in any of the prohibited occupations, by the pay- 
ment of all arrearages of every kind within 60 days of sus- 
pension.” It would seem, therefore, that the right of the 
insured to become reinstated depended upon two condi- 
tions: First, she must have been in good health at the 
time; and second, the payment of all arrearages within 
the time limited. By the plain and clear meaning of the 
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edict, the good health of the member at the time of the pay- 
ment must exist, as a condition precedent to the right of 
reinstatement. When the insured tendered the amount of 
the assessments due, she impliedly, at least, represented 
that the conditions existed upon which she had the right 
to be reinstated, viz., that she was in good health. The 
evidence is clear and undisputed that at the time of the 
payment of the assessments the insured was hopelessly ill 
and dying, and lived but a few hours thereafter. 

It is insisted, however, by the plaintiffs, that the accept- 
ance of the assessments by Mr. Glover was a waiver of the 
condition of good health. We can not agree with this con- 
tention. The members of a mutual benefit association are 
conclusively presumed to know its rules and regulations, 
and the assured, therefore, must have known that her good 
health was a condition precedent to her right to reinstate- 
ment. She was not acting, therefore, in good faith to the 
lodge, in tendering the payment of her dues, in view of the 
condition of her health. This fact alone, in our opinion, 
would be sufficient to defeat her right of recovery. We 
do not doubt the general rule that the provisions in a 
policy of insurance which are made for the benefit of the 
company can be waived by the company, but such condi- 
tions can be waived only by officers of the company having 
authority to do so. Granting that Mr. Glover had the 
rights of the secretary of the lodge, it nowhere appears that 
he had authority to waive any of the provisions of a con- 
tract entered into between a member and the supreme 
lodge. In the case of Field v. National Council,* the rule 
is announced which we think the correct one to apply to 
mutual fraternal insurance companies, where the whole 
scheme is founded upon mutuality and good faith of its 
members. In that case Borgraefe v. Supreme Lodge, 22 
Mo. App., 127, is cited with approval, in which it is said: 
“The subordinate lodges are no doubt the agents of the 
supreme lodge in dealings with the members for many pur- 
poses, and in those cases where the subordinate lodges act 

* 64 Nebr., 226. 
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through their ministerial officers, and where the latter act 
in conformity with the rules governing the lodges and the 
order, these officers may become pro hac vice the agents of 
the subordinate lodges. But it is not shown to us that 
these officers are anywhere endowed with the power to set 
aside the rules of the order, or that the subordinate lodges 
are endowed with such a faculty. On the other hand, it is 
perceived by the provisions of the laws of the order above 
quoted, that no grand lodge has power even to alter or 
amend the laws governing the subordinate lodges. The 
doctrine of waiver, which is often appealed to to prevent 
forfeitures in-the case of policies of insurance, has no ap- 
plication to the forfeitures of memberships in these or- 
ders. The laws and rules governing the different branches 
of such an order, are in the nature of contracts among all 
the members, and, considering the wide-spread extent of 
these organizations, and the very great extent to which 
these schemes of benevolence have taken the place of life 
insurance, especially among the working classes, it is 
highly important as a principle of public policy that, in 
cases of this kind, their rules and regulations should be 
substantially upheld by the judicial courts.” State v. 
Temperance Benevolent Ass’n, 42 Mo. App., 485; Karcher 
v. Supreme Lodge, 137 Mass., 368; Hall v. Supreme Lodge, 
24 Fed. Rep., 450; Rood v. Railway Passenger & Freight 
Conductors’ Ass’n, 31 Fed. Rep., 62. 

We think, under the facts proved, the court should have 
directed a verdict for the defendant. We therefore recom- 
mend that the judgment of the district court be reversed, 
and the cause remanded for further proceedings according 
to law. 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 
ay 
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Rynarp BE. W. SPARGUR ET AL. V. J. H. PRENTISS ET AL. 
FinED NOVEMBER 6, 1902. No. 11,921. 
Commissioner’s opinion, Department No. 1. 


1. Appeal: AMENDMENT or PETITION: PRAYER: JURISDICTION. Where 

, an action for the recovery of money is brought in the county 
court, and taken by appeal to the district court, the petition 
ean not be there amended so as to increase the amount 
prayed for beyond the jurisdiction of the county court. 


2. Error: BILL or EXcEerPTions: PRESUMPTION: SUFFICIENT EVIDENCE. 
Error must affirmatively appear, and in the absence of a bill 
of exceptions, the presumption is that the judgment is sus- 
tained by sufficient evidence. 


: Res JupicaTa. Where an answer 
in an equity suit to modify a judgment pleads former adjudi- 
cation, and the plaintiff puts such plea in issue by a denial, 
in the absence of a bill of exceptions, it will be presumed 
that the action of the trial court in not sustaining the plea 
is supported by sufficient evidence. 


Error from the district court for Dawes county. Tried 
below before Westover, J. Affirmed. 


Allen G. Fisher and Halleck F. Rose, for plaintiffs in 
error. 


Montgomery & Hall, contra. 


KIRKPATRICK, C. 


This is a suit in equity brought in the district court for 
Dawes county by John H. Prentiss and others (who were 
at the date of the commencement of the suit a corporation 
organized in Chicago, Illinois, under the name of Charles 
P. Kellogg & Company) against Rynard E. W. Spargur, 
George W. Fisher and Allen G. Fisher, to procure the 
cancelation of a judgment theretofore rendered in Dawes 
county. It is disclosed by the petition that in January, 
1891, plaintiff in error Spargur was engaged in the mer- 
cantile business in Chadron, Dawes county; that at that 
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time he was indebted to Charles P. Kellogg & Co., in the 
sum of $335.67. About that time Kelloggs & Co., ascer- 
tained that Spargur had executed chattel mortgages upon 
his stock of goods in the sum of $21,000, and thereupon 
they telegraphed to an attorney located at Chadron to 
institute suit on their account, which he did in the county 
court, and procured an order of attachment to be issued, 
which, however, was never served. The attorney tele- 
graphed to defendants in error to furnish an attachment 
bond, and they promptly notified him that they would not 
furnish the bond, and directed him immediately to dismiss 
his attachment, which he did. Soon thereafter Sparger 
filed a counter-claim in the county court, claiming dam- 
ages in the sum of $400 against Charles P. Kellogg & Co. 
on account of goods sold him, which he claimed were not of 
the quality and value agreed upon. Trial was had in the 
county court, which resulted in a judgment being entered 
in favor of Charles P. Kellogg & Co., and against Spargur 
in the sum of $166.70; the amount due them having been 
reduced to that amount on account of the counter-claim 
of Spargur. From this judgment plaintiffs appealed to the 
district court, where issues were made up apparently of the 
same character as those in the county court. About this 
time the attorney who represented Charles P. Kellogg & 
Co. in the county court was elected district judge of the 
district, and was thus disqualified to try the cause. The 
cause seems to have stood upon the docket and to have 
been passed from time to time until the March term of 
1897, after which it was dropped from the trial and bar 
docket. In the meantime another judge had been elected 
to succeed Judge Bartow, who was counsel for defendants 
in error; and he, as well as other counsel selected by him 
to look after the interests of defendants in error, had re- 
moved from the state. It is further disclosed that at the 
March term of the district court in 1898, Allen G. Fisher, 
attorney for Spargur, who in the meantime had also left 
the state, procured the cause to be again entered upon the 
docket, and thereafter substituted what were claimed to 
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be copies of the pleadings, all of which was done by leave 
of court, but without notice to defendants in error, and 
apparently at an adjourned sitting of the same term, and 
on July 20, 1898, on his own testimony, procured to be 
entered by the district court against the individual mem- 
bers of the firm of Charles P. Kellogg & Co., a judgment 
in the sum of $8,735.70, and on the same day filed an at- 
torney’s lien for the full amonnt. The items in the answer 
and counter-claim of Spargur upon which the judgment 
was procured are as follows: For damages for failure to 
eredit certain amounts, $23.70; overcharge on goods, $800; 
damages for delay, $500; damages for attachment, $10,- 
000; total, $11,323.70. It is further disclosed by the peti- 
tion that after the entry of the judgment in the county 
court, and before the cause was tried in the district court, 
William H. Kellogg, a member of the firm, and one of the 
parties against whom the judgment was rendered, died. 
This fact was not brought to the attention of the district 
court, and no proceedings were had to revive the action. 
As disclosed by the petition, Charles P. Kelloge & Co. had 
no knowledge of any of these proceedings taken in 1898, nor 
nntil June, 1899, when a transcript of the judgment was 
sent to Chicago, and placed in the hands of attorneys for 
collection. Defendants in error thereupon instituted this 
suit in equity by the filing of their petition, making R. E. 
W. Spargur, George W. Fisher, an assignee of the judg- 
ment, and Allen G. Fisher, attorney for Spargur, who 
had filed the attorney’s lien, defendants. An answer was 
filed by plaintiffs in error, to which for reply was filed by 
defendants in error a general denifl. The cause was 
tried to the district court, the trial on the Ist day of 
March, 1900, resulting in findings and a decree reducing 
the amount of the judgment which had been entered in 
favor of Spargur and against defendants in error to the 
sum of $1,000. From this judgment plaintiffs in error 
Spargur and Fisher bring the cause to this court for re- 
view. The bill of exceptions by which the evidence taken 
in the case and heard by the trial court was preserved has 
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been suppressed by order of this court, so that the only 
question involved is whether the judgment conforms to 
the pleadings, and is sustained by the findings of the trial 
court. The material findings of the trial court are as fol- 
lows: 

“8. That said judgment rendered by said court was 
rendered upon a counter-claim filed in said court by said 
defendant Spargur, and that said counter-claim and judg- 
ment was for a greater sum than that filed by him in the 
county court. 

“10. The court finds that the defendant herein, R. E. W. 
Spargur, and Allen G. Fisher, acted in good faith in pro- 
curing said judgment. : 

“12. The court finds that plaintiffs herein were grossly 
negligent in the prosecution of their action against Spar- 
gur, in the district court, and in abandoning said action 
therein, and that they are not entitled to any relief in this 
action except upon the question of jurisdiction. 

“13. The court finds that as a matter of law in this case, 
and from all the evidence and circumstances proved 
therein, that the district court of Dawes county had juris- 
diction in said cause and authority to render judgment - 
therein for the sum of $1,000; and the court further finds 
that as to the matters and claims in excess of the jurisdic- 
tion of said county court the district court had no greater 
jurisdiction than the county court from which said action 
was appealed. 

“14, The court finds that said judgment should be modi- 
fied and reduced, so that the amount of said judgment 
should be for $1,000, instead of a judgment for the sum of 
- $8,735.70. 

“16. The court further finds from the evidence that the 
attention of the district court was not called to the ques- 
tion of jurisdiction at the trial of said cause in said court, 
and that said question was not passed upon or decided by 
said court.” ; 

This presents for determination the single question 
whether .the trial court erred in its conclusion that the 

21 
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district court had no jurisdiction to enter judgment on 
the counter-claim of Spargur in an amount in excess of 
the jurisdiction of the county court from which the cause 
had been appealed. The question at issue seems to have 
been settled by this court adversely to the contention of 
plaintiffs in error: In Union P. R. Co. v. Ogilvy, 18 Nebr., 
638, it was said: “Where an action was brought in the 
county court to recover $990, and on appeal to the district 
court the petition was amended to claim $1,380, and judg- 
ment rendered for that sum, held that the petition could 
not be amended to claim more than $1,000, and accrued 
interest, being the limit of the civil jurisdiction of the 
county court.” The ruling in that case has been quoted 
with approval by this court in Fuller v. Schrocder, 20 
Nebr., 631; Sells v. Haggard & Co., 21 Nebr., 357; Plano 
Mfg. Co. v. Nordstrom, 63 Nebr., 123; Bates v. Stanley, 51 
Nebr., 252. In this case, plaintiff in error Spargur, in his 
counter-claim in the county court, claimed judgment for 
$400 on account of goods furnished which were inferior in 
quality and of less value than those purchased. In his 
counter-claim in the district court he incorporated two or 
three other causes of action not sued upon in the county 
court. It is the settled rule in this state that the cause in 
the appellate court must be tried upon the same issues 
presented in the court from which it was appealed. Levi 
u. Fred, 38 Nebr., 564; Western Cornice & Mfg. Works v. 
Meyer, 55 Nebr., 440; O'Leary v. Iskey, 12 Nebr., 136. 
While it is true, as contended by plaintiffs in error, that 
the proper practice would require the party complaining 
to move to strike from the pleadings in the appellate court 
the new cause of action interposed, and that if no such ob- 
jection is seasonably taken, the party will be deemed to 
have waived his objection, yet this rule has no application 
to amendments in an action for the recovery of money in- 
creasing the amount claimed so as to exceed the jurisdic- 
tion of the court from which the appeal is taken. We are 
also of the opinion that a party can not be said to have 
waived an objection to the introduction of a new cause of 
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action in the appellate court when he was absent from the 
trial, and had no knowledge that the proceedings were 
being had. In the case at bar the trial court found that 
the fact that the action was brought on appeal from the 
county court was not brought to the attention of the dis- 
trict court. This was in effect a fraud upon the court, 
from the effect of which a court of equity has power to 
grant relief. Our attention is directed by counsel for 
plaintiffs in error to Deck v. Smith, 12 Nebr., 389, and 
Bates v. Stanley, supra, which, it is contended, support a 
doctrine contrary to the conclusion we have reached. The 
cases referred to are replevin actions, and are so plainly 
distinguished from the case at bar and the cases cited to” 
support the conclusion herein announced that considera- 
tion of them is not required. 

Among other things contained in the answer filed by 
Spargur and Fisher in this case, it was pleaded that de- 
fendants in error had filed a motion in the district court 
for Dawes county to vacate and set aside the judgment at 
law for irregularity in obtaining it, and that said motion 
set up the same matters in support thereof that are now 
pleaded in the petition in this suit; and it is urged that as 
to this plea in their answer no reply was filed, and it must 
therefore be taken as confessed, so that the ruling in that 
proceeding must be held to be an adjudication of the issue 
preseuted herein. Counsel seem to be in error in this con- 
tention. It is disclosed by the record that to the answer 
pleading former adjudication a general denial was filed, 
and as the evidence is not here for examination, it must be 
presumed that the trial court correctly found against 
plaintiffs in error upon this plea. From the pleadings and 
findings of the trial court in this action it is apparent that 
the trial court would have been justified in reducing the 
judgment which plaintiffs in error procured in the law 
action to an extent much greater than was done, and it 
clearly appears that plaintiffs in error have no just ground 
of complaint against the action of the trial court. 
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The judgment of the trial court is right, and it is there- 
fore recommended that the same be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY Y. 
County OF LINCOLN. 


FILED NOVEMBER 6, 1902. No. 12,165. 
‘Commissioner’s opinion, Department No. 2. 


1. Levy: Limitation: Bringk Tax. Where a county board has levied 
the full amount of tax allowed by law for a county general 
fund, and also designedly levies a larger amount of bridge 
tax than is necessary for use in that fund, and immediately 
transfers a large part thereof to said general fund, the tax 
so unnecessarily levied and transferred, is levied for an illegal 
and unauthorized purpose, and is void. 


2. Payment Under Protest: Acrion at Law. Such tax, having been 
paid under protest, may be recovered back in an action at law. 


. 3. Petition: Drewurrer. Petition examined, and Held sufficient to 
resist a general demurrer. 


Error from the district court for Lincoln county. Tried 
below before Grimes, J. Reversed. 


J. W. Deweese and Frank E. Bishop, for plaintiff in 


Cli JD. 
J. G. Beeler, County Attorney, contra. 


BaRnNgEs, C. 


The plaintiff commenced this action in the district court 
for Lincoln county to recover of the defendant certain 
illegal taxes which it had theretofore paid defendant under 
protest. The petition contained two causes of action. A 
general demurrer was filed to the second cause of action, 
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and was sustained. The plaintiff duly excepted thereto, 
elected to stand upon its petition, refused to further plead, 
and thereupon the court rendered a judgment of dismissal 
as to said second cause of action, with costs, and the plain- 
tiff prosecuted error to this court. It is contended by the 
plaintiff that the tax so paid under protest, and set forth 
and described in its petition, was levied and assessed for 
an illegal and unauthorized purpose; that it had taken 
the proper steps to recover the same from the defendant; 
and that the court erred in sustaining the general demur- 
rer to its petition and in dismissing its second cause of 
action. 

1. Was the tax in question levied for an illegal and un- 
authorized purpose? lor the second cause of action it was 
alleged in the petition that for thé year 1897 the defendant 
county levied a tax of nine mills for general fund pur- 
poses, and two mills for a bridge fund, on the property of 
the plaintiff, which bridge-fund tax amounted to the suin 
‘of $312.14. It was further alleged that said levy of two 
mills for bridge purposes was unauthorized by law; that 
it was far in excess of the amount necessary, or likely to 
be needed for the maintenance of the bridges of the said 
county, and for any purpose for which ‘said tax might be 
levied ; that at the time of making said levy and collecting 
said taxes the bridge fund of the county should have been 
well supplied, and there should have been on hand in said 
fund large sums of money, such as would not require any 
levy for said year for that fund; and said levy was made 
for said fund when, if the funds properly belonging thereto 
had been maintained and preserved therein, no levy for 
bridge purposes would have been necessary for that year; 
and that said tax was levied fraudulently, unnecessarily 
and unlawfully, in order that said bridge fund might be 
unduly and excessively enlarged, and increased, for the 
sole purpose of transferring the surplus arising therefrom 
to the general fund of said county, and thereby to increasv 
the said general fund above the legal limit, and above the 
amount that could be produced in said fund by taxation at 
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the legal rate of nine mills on the dollar valuation. It was 
also alleged that the said levy of two mills for bridge pur- 
poses for the year 1897 was one of a series of excessive and 
illegal levies for said fund which had been made above 
the amount necessary for each of the said years, in order 
that a large excess might be on hand to be turned over to 
the general fund; that for eacli of the years, in the series, 
nine mills had been levied for the general fund; that for the 
year 1894, $11,000 was levied for the so-called bridge fund, 
of which $7,000 was transferred into the general fund; that 
for the year 1895,$11,000 was levied for the so-called bridge 
fund, of which $4,000 was transferred to the general fund; 
that for the year 1896, $12,000 was levied for the so-called 
bridge fund, and $3,250 thereof was transferred to the 
general fund; that for the year 1897, $10,000 was, levied for 
the so-called bridge fund; and that on February 27, 1897, 
after the estimate therefor had been made, and even before 
the said tax had been levied, $1,850 of the said proposed 
fund was, by an order of the board of commissioners, trans- 
ferred from the said proposed bridge fund to the general 
fund of said county for the said year; that said taxes were 
‘ excessive and above the amount necessary to meet the ordi- 
unary or probable expense chargeable against the bridge 
fund; that the levy and collection of the fund so greatly in 
excess of the amount needed for the reasonable expense 
of the bridge fund, and the transfer of the same to the 
general fund of the said county, for which there had al- 
ready been inade in each of the said years a levy of nine 
mills on the dollar valuation, was made for the purpose 
of evading the legal limit of nine mills on the dollar 
valuation for the general fund, and of collecting from the 
taxpayers of said coynty, aud the plaintiff herein, a sum 
larger than by law was permitted foreach of the said 
years, and especially for the year 1897, and was a fraud 
upon the plaintiff and the other. taxpayers of the said 
county; that if the amounts levied for said bridge fund 
had been preserved, and kept in such fund, no taxes for 
said fund would have been necessary for the year 1897, 
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and that the levy for the excessive amount, and the trans- 
fer thereof unlawfully to the said general fund, rendered 
said tax of $312.14 for said bridge fund, upon the property 
of the plaintiff, excessive, illegal, null and void. It was 
further alleged in the petition that the plaintiff had paid 
the said illegal taxes under protest, and a copy of the pro- 
test was duly attached to the petition, and made a part 
thereof by exhibit. It was further alleged that a demand 
for the repayment of the said taxes so levied for au illegal 
and unauthorized purpose, and so paid under protest, had 
been made within the time provided by law, of and from 
the treasurer of the said defendant county, which demand 
for repayment was refused ; and a copy of the said demand 
was also attached to the petition and made a part thereof 
as an exhibit thereto. The plaintiff prayed for a judg- 
ment against the defendant for the amount of the taxes so 
levied for such illegal and unauthorized purpose, and so 
paid under protest, to wit, the sum of $312.14, together 
with interest thereon from the date of payment at the rate 
of seven per cent. per annum. 

In the ease of Chicago, B. & Q. BR. Co. v. Nemaha 
County, 50 Nebr., 398, it was heid that the taxes levied by a 
county in excess of the maximum rate fixed by the con- 
stitution were levied for an illegal and unauthorized pur- 
pose, within the meaning of section 144 of article 1, chap- 
ter 77 of the Compiled Statutes. See, also, Chase County 
v. Chicago, B. & Q. R. Co., 58 Nebr., 274. 

In the case of Union P. R. Co. v. Dawson County, 12 
Nebr., 254, 257, the court said: “The limitation upon the 
rate of taxation is for the protection of taxpayers, and to 
secure economy in the expenditure of public moneys. It 
is the evident intention of the law that only the amount 
required in any particular fund in one year shall be levied, 
and no more. If the law limits the levy for the ordinary 
county revenue to ten mills on the dollar valuation, no 
ereater sum can be raised for that purpose by levying 
more than is required for a sinking fund, or any other tax, 
and then transferring the surplus to the general fund. If 
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the law could thus be evaded it would afford no protec- 
tion to the taxpayers whatever.” Speaking further of the 
transfer of a portion of the sinking fund to the general 
fund, in the same case, the court said: “The act of 1877* 
merely authorizes the transfer of such portion of the sink- 
ing fund as is ‘no longer required for the purposes for 
which the same was levied.’ When will such funds be no 
longer required for the purposes for which they are levied? 
Evidently when the debt is paid in full, and not before. 
That is, if a surplus remains in the treasury after the debt 
is paid in full, it may be transferred to the general fund. 
But until such time the sinking fund tax must all be ap- 
plied to the purposes for which it was raised, and a tax- 
payer may compel its application to that purpose.” 

In the case of Grand Island & W. C. R. Co. v. Dawes 
County, 62 Nebr., 44, the court held that “when county 
commissioners have made a levy of nine mills for general 
fund purposes, thev have no further power to levy an ad- 
ditional tax for payment of outstanding warrants previ- 
- ously issued against the general fund in excess of the stat- 
utory limit, unless authorized by a vote of the people.” 
It was further said: “It will be noted that by the terms of 
the statutet above quoted, the county authorities are 
limited to a levy of nine mills for general fund purposes. 
This being the basis of their power to act, they must, in the 
exercise of it, keep within the limit granted, both as af- 
fects the amount of the levy and the purpose specified. 
The restriction of a levy of nine mills for general fund pur- 
poses, is manifestly for the purpose of compelling the com- 
missioners to administer the affairs of the county with 
economy and to prevent the municipal subdivisions of the 
state from becoming burdened with debts to be paid by tax- 
payers. * * * If the commissioners had made a levy of 
twelve mills for the general fund for the year 1896, we 
think all would concede that the levy would be void to the 
extent of the excess of the amount authorized by the law 


* Session Laws, 1877, page 214. 
} Compiled Statutes, ch. 77, art, 1, sec, 77. 
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for that purpose; and yet. that is the effect of the levy of 
nine mills for general fund purposes, and three mills for 
old outstanding warrants in the case under consideration. 
If such a transaction were permitted to stand, it would be 
to accomplish by indirection that which the law prohibits 
to be done directly.” 

In the case of Union P. R. Co. v. Cheyenne County. 64 
Nebr., 777, 779, the court uses the following language: 
“Irom a careful examination of the statute we are con- 
strained to say that the action of the board of county com- 
missioners in transferring the unexpended balance re- 
maining in the bridge fund to the general fund was 
unauthorized and illegal. The statute providing for 
the transfer of an unexpended balance remaining in 
a fund to the county general fund, probably has no 
application to balances remaining in funds for which, 
under the statute, a levy is required each year. There 
is no county in the state which is not required to 
make expenditures for the erection and repair of bridges 
each year, and under the statute a levy is required to be 
made for such purpose within the limit of four mills for 
whatever amount is necessary to meet the expenditures for 
such year. To permit the county to make a levy for the 
bridge fund in excess of the amount required for the year 
in which the levy is made, with the purpose in view of 
transferring the balance to the general fund, would be to 
permit it, by indirection, to accomplish what, by statute, it 
‘is prohibited from doing directly.” 

Section 77 of the revenue Jaw provides that the county 
board shall levy the necessary taxes for the current year. 
Thus the law which gives the board power to tax, limits 
such power to the actual necessities of the county therefor. 
It must be conceded that the county authorities would be 
unable to levy a tax which would produce the exact amount 
of revenue necessary to meet the needs of any particular 
fund, on account of the uncertainty of collections, but they 
can determine such amount to a reasonable certainty. In 
making estimates and in levying taxes they should be given 
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reasonable latitude, but when, as in this case, it is alleged 
that the board made an estimate of a large amount of tax 
for a bridge fund, and before such tax was even levied, 
transferred a large part of it to the general fund, for which 
the full amount of tax authorized by law had been esti- 
mated, and was proposed to be levied, it can scarcely be 
contended that the proposed bridge-fund tax was necessary, 
or that it was not levied for an illegal and unauthorized 
purpose. It will be observed that it is alleged in the peti- 
tion, in the case at bar, that the defendant, through its 
proper officers, levied the tax in question under the name of 
a “bridge fund”; that no such levy was necessary; that 
the levy was made fraudulently and for the illegal pur- 
pose of transferring the proposed tax to the general fund, 
and to thus increase the amount of said fund beyond what 
could be realized by a levy of nine mills, which is the legal 
limit therefor. The demurrer to the petition admits these 
facts. Hence we say that the tax was levied for an illegal 
and unauthorized purpose, and was illegal and void. 

2. Can such a tax, having been paid under protest and 
its repayment demanded from the treasurer according to 
the provisions of section 144, article 1, chapter 77 of the 
Compiled Statutes, be recovered in an action at law? This 
court has held in the case of Chicago, B. & Q. R. Co. v. Ne- 
maha County, supra, that a suit at law may be maintained 
to recover such taxes. This case was followed and approved 
in the case of Chase County v. Chicago, B. & Q. R. Co.. 
supra. Again, in the case of Dakota County v. Chicago. 
St. P., M. & O. R. Co., 63 Nebr., 405, this court held that 
taxes levied in excess of the constitutional limit are for an 
illegal and unauthorized purpose, and are void; that one 
paying taxes in excess of such constitutional limit may 
recover such excess in an action at law, although such 
taxes were not paid under protest. It is true that it was 
heldin Union P. R. Co. v. Cheyenne County, 64 Nebr., 177, 
under the facts existing in that case, that an injunction 
would not lie to restrain the collection of the tax com- 
plained of; and it is possible that the district court sus- 
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tained the demurrer in this case because of something 
found in that opinion. There is nothing, however, in that 
case Which is in conflict with the rule, firmly established in 
this state, that where taxes are levied for an illegal and un- 
authorized purpose, and are paid under protest they may 
be recovered back in an action at law. In fact we know of 
no case where this court has held that such an action could 
not be maintained. The taxes described in the plaintiff’s 
petition being illegal and void, and levied for an unau- 
thorized purpose, it follows that the same may be” re- 
covered in an action at law. It appears from the petition 
that the plaintiff took all the proper and necessary steps 
to recover back the tax in question from the defendant at 
the time and after it was paid. 

All these facts being admitted by the demurrer, we are 
constrained to hold that the petition states a cause of 
action, and the demurrer should have been overruled. It 
follows that the court erred in sustaining the defendant’s 
demurrer to the plaintiff’s petition, and in dismissing the 
second cause of action. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, and the cause remanded for further 
proceedings. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. _ 


REVERSED AND REMANDED. 
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B. LIncoLN BENEDICT, EXECUTOR, APPELLANT, Vv. T. L. V. 
Lanp & CATTLE COMPANY ET AL., APPELLEES, 


FILED NOVEMBER 6, 1902. No. 12,232. 
Commissioner’s opinion, Department No. 2. 


1, Constructive Notice. Constructive notice can not be imputed from 
the recording of a document which the statute does not recog- 


nize as an instrument that should be recorded. 
@e 


Instruments, to impart constructive notice, must be 
recorded in their true character. 


3, Garnishment: Lien. In a garnishment proceeding, plaintiff does 
not acquire a clear and full lien upon the specific property 
in the possession of the garnishee, but acquires only such a 
lien as gives him the right to hold the garnishee personally 
liable for the property or its value. 


4, Evidence. Evidence examined, and held sufficient to sustain the 
judgment of the trial court on the separate answers of the 
defendants Hake, Valentine and Conway. 


5. 


Evidence examined, and held not sufficient to warrant 
the judgment of the trial court in discharging the defendants 
Riley, Carpenter and Tierney Bros. from an accounting. 


APPEAL from the district court for Logan county. Action 
in the nature of a creditors’ bill. Tried below before 
Grimes, J. Decree for defendants. Plaintiff appeals. 
Affirmed in part. 


Hoagland & Hoagland, for appellant. 
Wilcox & Halligan and James H. Woolley, contra. 


OLDHAM, C. 


In the year 1886, the T. L. V. Land & Cattle Company 
(hereinafter called T. L. V. Company) was duly organ- 
ized as a corporation under the laws of the state of New 
Jersey, and engaged in the business of buying and selling 
cattle in the state of Nebraska, with its principal office 
at Omaha, Nebraska. The company owned a large ranch 
containing 26 sections of land, situated in the counties 
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of Logan and Custer, in the state of Nebraska. It also 
owned a large number of cattle, some horses and agricult- 
ural implements, all situated on the lands in Nebraska 
known as the “T. L. V. Ranch.” James E. Riley, one of 
the defendants herein, gradually accumulated almost the 
entire stock of the T. L. V. Company, and was president 
and general manager of that company. In June, 1893, 
the T, L. V. Company was reorganized as a Nebraska cor- 
poration, under the name of the “Central Nebraska Land 
& Cattle Company” (hereinafter called Central Com- 
pany); the stock of the T. L. V. Company being ex- 
changed for stock in the latter company, and all the prop- 
erty of the T. L. V. Company being transferred to the 
Central Company. Prior to the reorganization of the T. 
L. V. Company, all the lands owned by it were mortgaged 
to the Fidelity Title & Deposit Company, of Newark, New 
Jersey, to secure a bona-fide indebtedness of $25,000. The 
lands owned by the T. L. V. Company were conveyed by 
warranty deed to the Central Company, subject to the in- 
debtedness of said company, and this deed was filed for 
record in the counties of Logan and Custer on the 10th 
day of June, 1893.. The personal property was also con- 
veyed by bill of sale, subject to the indebtedness of the 
_T. L. V. Company, and this bill of sale was recorded in 
the miscellaneous records in said counties on the same 
day. ‘The plaintiff in this act u was a former stock- 
holder in the T. L. V. Company, and had personal, as well 
as record, notice of all these transfers. On August 15, 
1893, on application of plaintiff, defendant Keasby was 
appointed receiver of the T. L. V. Company, but he ap- 
pears to have never taken charge of any of the property of 
said company, and in fact the record shows that this com- 
pany had no property other than such as was conveyed to 
the Central Company. 

In December, 1893, plaintiff instituted -suit in the dis- 
trict court for Douglas county, Nebraska, against the T. 
L. V. Company to recover the sum of $13,500 on the in- 
debtedness of said company to him then due. On Jan- 
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uary 3, 1894, plaintiff, on a proper application, caused 
an attachment to issue against the T. L. V. Company in 
aid of the suit then pending. Summons was served on de- 
fendant the T. L. V. Company, and the sheriff levied the 
attachment by serving notice of said attachment and gar- 
nishment on James E. Riley, as president of the Central 
Company, at Omaha, Nebr. In answer to this summons 
in garnishment, Riley, as president of the T. L. V. Com- 
pany, alleged that he had in his possession, as president, 
all the lands formerly owned by the T. L. V. Company, 
situated in Logan and Custer counties, and also the live 
stock and farm machinery situated on the T. L. V. ranch, 
in said counties, The judge of the district court for Doug- 
las county, on this answer being filed, issued an order to 
the Central Company to deliver all of the property de- 
scribed in the answer to the sheriff of Douglas county. 
About the 10th day of January, 1894, copies of this order 
in garnishment were filed in the miscellaneous records in 
both Logan and Custer counties. Nothing else appears 
to have ever been done in this attachment proceeding. No 
orders of attachment were ever issued to the sheriff of 
either Logan or Custer counties, and no levy was made 
other than the summons in garnishment above set out. 
Defendant Riley ignored the order of garnishment, and 
neither delivered the lands nor the live stock to the sheriff 
of Douglas county, but on the contrary be permitted the 
lands to remain where they were, and disposed of the 
cattle remaining on the ranch to the defendants Hake, 
Valentine and Carpenter, in a manner hereafter dis- 
cussed. In December, 1894, plaintiff’s claim was reduced 
to judgment, and proper transcripts of this judgment 
were filed in Logan and Custer counties. An execution 
was issued on said judgment and returned unsatisfied 
prior to the institution of the suit at bar. 

October 12, 1897, a petition in the nature of a creditors’ 
bill was filed by plaintiff, in which all the parties to this 
cause of action were made defendants. The petition is 
exceedingly lengthy, and sets out the organization and in- 
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corporation of the T. L. V. Company; the organization of 
the Cenetral Company; the transfers of property from the 
T. L. V. Company to the Central Company; the recording 
of the bills of sale and deeds to the real estate of said com- 
pany ; the mortgage on the lands to the Fidelity Title and 
Deposit Company; the procuring of the judgment in the 
district court for Douglas county; the attachment and 
garnishment proceedings in Douglas county; the levy and 
return of execution on plaintiff’s judgment; the insolvency 
of each of the companies and of Riley; alleges a fraudulent 
conspiracy between defendant Riley and the defendants 
who purchased the property in question for the purpose 
of hindering, delaying and cheating plaintiff in the col- 
lection of his judgment; asks for a cancelation of the deed 
and bill of sale of the personal property from the T. L. V. 
Company to the Central Company, and that each of the 
defendants who purchased property from defendant Riley 
be required to account to the plaintiff for the value of the 
property so purchased. The petition also asks for an in- 
junction to restrain defendants Tierney and Tierney Bros. 
from paying rent for the use and occupancy of the T. L. V. 
ranch. During the pendency of the suit, the plaintiff, 
Charles L. Benedict, departed this life, and the suit was 
revived in the name of his executor. Defendant Keasby, 
as receiver of the T. L. V. Company, entered his appear- 
ance in the action, but filed no answer, and no relief was 
asked against him. The T. L. V. Company filed no answer. 
Defendant Carpenter filed a demurrer to the plaintiff’s 
petition, which was overruled, and he appeared no further 
in the action, and was subsequently defaulted. Each of 
the other, defendants appeared, and filed their separate 
answers in the cause. Trial was had to the court; a decree 
was rendered declaring plaintiff’s judgment a lien on all 
the lands and effects of the Central Company, and award- 
ing him execution thereon. The petition was dismissed as 
to all the other defendants; and plaintiff appeals from said 
rulings to this court. — 

We will be compelled to examine the allegations against 
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7. 


the various defendants separately. The first allegation 
against defendant Valentine, is as to the purchase of about 
100 head of cattle. The evidence shows clearly and indis- 
putably that these cattle were purchased and paid for in 
the ordinary course of business in the spring of 1898, and 
before any transfer of this property was made, and before 
any suit -had been instituted by plaintiff, and, conse- 
quently, there can be no doubt that the finding of the trial 
court in favor of this defendant on this cause of action was 
fully warranted. Another allegation of the petition is 
with reference to the purchase of 580 head of cattle by 
defendants Hake, Valentine and Conway. The evi- 
dence shows clearly and indisputably that in February, 
1894, these cattle were purchased for a valuable considera- 
tion from defendant Riley, managing officer of both the 
T. L. V. Company and of the Central Company, by these 
defendants. It also shows bevond dispute that they had 
no actual knowledge of any indebtedness of either of these 
companies to the plaintiff, and that so far as they were 
concerned, they purchased and paid for these cattle in the 
utmost good faith. The evidence also shows that the de- 
fendant Conway subsequently purchased a part of this 
herd of cattle from defendant Hake, and that he had no 
personal knowledge of any indebtedness on the part of 
either of the companies to the plaintiff, nor any knowledge 
of any conspiracy between Hake and Riley for the purpose 
of cheating, delaying or impeding the collection of plain- 
tiff’s debt. Appellant admits that there is no testimony 
tending to show any actual conspiracy in the matter of 
these purchases, but contends that the record of the bill of 
sale from the T. L. V. Company to the Central Company, 
and the record of garnishment proceedings spoken of be- 
fore, were constructive notice of plaintiff’s lien on this 
property at the time of its purchase. 

With reference to the alleged constructive notice by rea- 
son of the recording in the miscellaneous records of the 
order of garnishment of the Douglas county district court, 
it is sufficient to say that there is nv statute in existence 


VOL. 66] SEPTEMBER TERM, 1902. 2-41 


Benedict v. T. L. V. Land & Cattle Co. 


in this state which authorizes the recording of any such 
instrument, and that before constructive notice can be im- 
puted from a record, it is essential that the instrument 
imputing notice shall be one which the law provides for 
having recorded. Wade, Notice, secs. 119, 120; Hure v. 
Murphy, 60 Nebr., 135; Keeling v. Hoyt, 31 Nebr., 453. 

It is contended by appellant that the bill of sale from | 
the T. L. V. Company to the Central Company operated 
as a chattel mortgage or conditional sale of all the personal 
property of the T. L. V. Company. In the first place, the 
instrument lacks many of the essentials of a chattel mort- 
gage, and in any event is void as against innocent pur- 
chasers, because it was not filed and indexed in the office 
of the county clerk of any county as required by section 
14, chapter 32," Compiled Statutes, commonly called the 
Statute of Frauds. Again, it fails to impute notice as a 
contract of conditional sale, because no affidavit is at- 
tached to it as required by section 26, chapter 32, Com- 
piled Statutes, nor was it recorded in the manner pre- 
scribed by said section. All instruments should be filed . 
for record in their true character. If this one was in re- 
ality a chattel mortgage or a conditional sale, it should 
have been filed as a mortgage, where the searcher for 
mortgages could go and find it. Wade, Notice, sec. 186; 
Sheldon v. Wickham, 50 N. Y. Sup., 314. 

Appellant further contends that, even if notice was not 
imparted by the recording of these instruments, plain- 
tiff in any event had a lien on the personal property of the 
T. L. V. Company by reason of the garnishment proceed- 
ings in Douglas county, and that the cattle sold to the de- 
fendants Hake and Valentine, in February, 1894, were in 
custodia legis at the time of the sale. We are fully con- 
_vinced that at the time the attachment proceedings were 
instituted in Douglas county, the plaintiff could have pro- 
cured a lien on all the effects then in possession of the T. 
L. V. Company, by having orders of attachment directed 
to _the sheriff of Logan and of Custer counties, where this 

One gge tee Statutes, sec. 5963. 
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property could then have been found, and levied upon as 
provided by section 202, Code of Civil Procedure. But we 
‘are unable to agree with the contention that under the gar- 
nishment proceedings, plaintiff acquired any lien on any 
specific property beyond the jurisdiction of the district 
court for Douglas county. As we understand it, in a 
garnishment proceeding plaintiff does not acquire a clear 
and full lien upon the specific property in the possession 
of the garnishee, but acquires only such a lien as gives him 
the right to hold the garnishee personally liable for the 
property or its value. Drake, Attachment [7th ed.], sec. 
453; Waples, Attachment and Garnishment, sec. 283; 
Roberts r. Chicago & N. W. R. Co., 77 N. W. Rep. [Wis.], 
151; Wilson rv. Sax, 54 Pac. Rep. [Mont.], 46, 52. 

We therefore conclude that the judgment of the district 
court in dismissing plaintiff’s bill as to defendants Hake, 
Valentine and Conway, was right and should be affirmed. 

There is an allegation in plaintiff’s petition which 
charges defendant Charles F. Tierney, or Tierney Bros., 
with the purchase of certain property of the T. L. V. Com- 
pany. There is no evidence to support the allegation that 
any property was purchased from the T. L. V. Company 
or the Central Company by either Charles F. Tierney or 
Tierney Bros. There is also a petition for a permanent 
injunction to restrain Tierney Bros. from paying rent for 
the occupancy of the T. L. V. ranch. The evidence with 
reference to the renting of these prentises does tend to show 
that Tierney Bros., on a fair accounting, are indebted for 
some rent for the use of these premises, and the court below 
so found, but dissolved the injunction and dismissed the 
entire petition as to these defendants. We think the court 
was clearly right in finding that the defendants had pur- 
chased no property from either the T. L. V. Company or 
the Central Company. We also think the court was fully 
justified in dissolving the injunction restraining Tierney 
Bros. from paying rent. It seems to us, after reading the 
testimony of these defendants, that what plaintiff wants 
is a judicial prod-pole applied to these defendants, to make 
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them stand up and pay rent, and not an injunction to re- 
strain them from paying; we think, however, that after 
finding, as the court did, that these parties were indebted 
for rent, it erred in dismissing the bill as to them, for the 
reason, as alleged in its findings, that plaintiff had an 
adequate remedy by garnishment to procure the rent due 
from these defendants. One of the objects of a creditors’ 
bill is to avoid a multiplicity of suits. In this case the 
parties were all in court, and these defendants had an- 
swered, denying that they were indebted to either of the 
companies for rent of the premises, and when, after an in- 
vestigation on the issues thus joined, it was determined 
that some amount was due from these defendants, they 
should have been required to account for whatever they 
owed, unless the evidence totally failed to support the 
essential allegations of the creditors’ bill. 

There is an allegation in plaintiff’s petition charging 
that defendant Carpenter, who was foreman and an em- 
ployee of the T. L.V.Company and of the Central Company, 
fraudulently purchased thirty-five head of cattle and other 
property from the defendant Riley, without consideration, 
and for the purpose of hindering and delaying plaintiff in 
the collection of his claim. As already stated, Carpenter 
filed a demurrer to this petition, and when his demurrer 
was overruled, he took no exception, but defaulted, and 
made no further appearance. There was evidence in the 
record tending to show that. Carpenter had received prop- 
erty of considerable value from the T. L. V. Company and 
from the Central Company while in the employ of said 
companies, and as he defaulted and refused to answer, we 
think the court erred in dismissing the bill as to him. 

From all the evidence contained in the record in this 
case, we can not understand how the learned trial court 
discharged defendant Riley from an accounting for the 
assets of the T. L. V. Company and the Central Company, 
which the evidence clearly and unmistakably shows that 
he received. He was the president and managing officer 
of each of these companies, and as between the stockhold- 
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ers and creditors of these corporations, he held all their 
assets in trust for the creditors. The evidence showed 
also that he was indebted for unpaid subscription stock, 
and this is admitted in his answer. It is true that the 
answer of defendant Riley sets up a good defense, but 
there is no evidence in the bill of exceptions to sustain the 
allegations of his answer. It is but fair to the trial court 
to say that the record which we have in this case is in a 
very unsatisfactory condition, and we are impressed with 
the fact that there may have been testimony offered in the’ 
court below which has not been incorporated in this rec- 
ord. From the evidence contained in the record, it is diffi- 
cult for us to tell the exact amount for which either the 
defendants Carpenter, Tierney Bros. or Riley, should ac- 
count, but it is clear from the evidence before us that an 
accounting should have been required from each of them. 
We therefore recommend that the judgment of the dis- 
trict court be reversed as to defendants Carpenter, Tierney 
Bros. and Riley, and be affirmed as to the other defendants. 


BaRngs and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed as 
to the defendants Carpenter, Tierney Bros. and Riley, and 
affirmed as to the other defendants. 


JUDGMENT ACCORDINGLY. 


FRANK FRUIDE V. STATE OF NEBRASKA. 
FILep NoveMBER 6, 1902. No. 12,670. 
Commissioner’s opinion, Department No. 2. 


1. Selling Intoxicating Liquors: Evipence: REVENUE STAMP OR 
GOVERNMENT LICENSE: CmcumMsTANCE: EXPLANATION. In a 
prosecution for selling intoxicating liquors in violation of 
section 11, chapter 50, Compiled Statutes, Nebraska, the fact 
that the defendant kept in his place of business a United 
States internal revenue stamp, commonly called a government 
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license, for the sale of intoxicating liquors, may be received 
in evidence as a circumstance tending to show that defendant 
was engaged in the business of selling intoxicating liquors, 
but for no other purpose; and when such evidence is admitted, 
the defendant should be permitted, if he so offers, to explain 
his possession of such revenue stamp for any other purpose. 


2. Criminal Evidence: DerteEcttves: InsrrucTion. In a criminal 
prosecution where the state relies on the evidence of detectives 
employed for the purpose of procuring testimony against the 
accused, it is reversible error to instruct the jury that they 
should give to the testimony of such detectives “the same 
consideration as to any other testimony in the case, giving 
it such weight as, considering the nature of the same, their 
opportunities for knowing the facts of which they testify 
and their appearance and demeanor upon the witness stand, 
and all the other elements which go to their credibility. 
including their interest and bias, and to give their testimony 
such weight as under all circumstances the same is, in your 
judgment, entitled to receive.” 


Error from the district court for Polk county. Tried 
below before SornporGer, J. Reversed. 


Mills & Mills and King & Bittner, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


OLDHAM, C. 


In this case the defendant in the court below was prose- 
cuted on an information charging him with selling intoxi- 
cating liquors in violation of section 11, chapter 50,* Com- 
piled Statutes of Nebraska. There were seven counts in 
the information. The defendant was found guilty on two 
counts, and from the judgment and sentence on these 
counts, brings error to this court. 

One of the alleged errors called to our attention in the 
brief of plaintiff in error, defendant below, is the action 
of the trial court in permitting the state to show that the 
defendant had in his place of business a United States in- 
ternal revenue stamp, commonly called a government 
license, for the sale of intoxicating liquors during the year 

*Cobbey, Annotated Statutes, sec. 7161. le 
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1901. The only objection interposed to the admission of 
this evidence was that the revenue stamp appeared to have 
been seen in defendant’s possession in the month of Au- 
gust, while the sales charged were alleged to have taken 
place in the month of September. No objection was made, 
however, as to the relevancy or competentcy of the evi- 
dence, and later, when the defendant testified in his own 
behalf, the state was permitted, without objection, to in- 
quire into his possession of this revenue stamp or govern- 
ment license. The defendant was also permitted to ex- 
plain his purchase of this revenue stamp on a theory in 
harmony with his claim that he had no intoxicating liquors 
at his place of business. We think it is competent, in a 
prosecution under section 11, chapter 50, to show that the 
defendant kept in his place of business a United States 
internal revenue stamp or government license merely as 
a circumstance tending to show that he was engaged in 
the business of vending intoxicating liquors. We also 
think that when such evidence is admitted on the part of 
the state, it is proper for the court to permit the defendant 
to explain this circumstance on a theory consistent, if 
possible, with the claim that he had no intoxicating liquors 
at his place of business. This the court appears to have 
done in the trial of this case, and by an instruction con- 
fined this testimony strictly to the purpose for which it 
was admitted. We think, under this state of the record, 
that the action of the trial court was fully warranted. 

In our view, a more serious question is presented by 
the action of the trial court in refusing paragraph No. 1 
of instructions requested by the defendant below, and 
giving in its stead paragraph No. 9 of instructions on its 
own motion. In the prosecution of this case, the state 
- was compelled to rely for the proof of the sales charged 
solely on the testimony of two members of a detective as- 
sociation at Lincoln, who admitted that they had been 
employed to procure testimony against the defendant by 
the officers of another association in that place. On the 
other hand, the defendant relied solely on his own testi- 
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mony and the testimony of his wife in denial of the evi- 
dence of these detectives. There was some effort made to 
corroborate each side of the controversy, but there was 
nothing introduced that could be construed as a corrob- 
oration of the state’s witnesses, unless it was the posses- 
sion of the government revenue stamp, which the defend- 
ant admitted, and, as we have before indicated, attempted 
to explain on a theory consistent with his claim that he 
had no liquor at his place of business. It seems to us that 
in this state of the record an instruction with reference 
to the care and caution that should be taken in weighing 
the testimony of hired detectives should be given with all 
the foree and virility that this court has ever exacted. 
Paragraph No. 1 of instructions requested by the defend- 
ant‘below was drafted in the language of an instruction 
on detective testimony which was approved by this court 
in Preuit +. People, 5 Neby., 377, and has been quoted 
with commendation in many other cases down to and in- 
cluding Sandage v. State, 61 Nebr., 240. The court, how- 
ever, refused to give this approved instruction, and in its 
stead told the jury with reference to detective testimony 
that: “You are at liberty, and ought to treat such testi- 
mony in the light. of testimony given by interested wit- 
nesses, and give their testimony closer scrutiny before 
accepting its truth, than if they were wholly disinter- 
ested witnesses; yet you have no right as jurors to dis- 
believe such witnesses solely and only for the reason that 
they have been thus employed; but you should give to 
their testimony the same consideration as to any other 
testimony in the case, giving it such weight as, consider- 
ing the nature of the same, their opportunities for know- 
ing the facts of which they testify and their appearance 
and demeanor upon the witness stand, and all the other 
elements which go to their credibility, including their 
interest and bias, and to give their testimony such weight 
as under all the circumstances the same is, in your judg- 
ment, entitled to receive.” It will be noticed that this in- 
struction simply classifies detectives as interested wit- 


248 NEBRASKA REPORTS. [Vot. 66 


Fruide v. State. 


nesses, and tells the jury that such evidence should re- 
ceive the same consideration as any other testimony in the 
case; that is, that they should simply consider the bias or 
prejudice that the witness might have in the case. If we 
have not mistaken the rule established by this court in 
Preuit v. People, supra, and Sandage v. State, supra, this 
court has set apart the testimony of hired detectives in a 
class separate and apart even from that of ordinarily in- 
terested ‘witnesses who have a bias or prejudice for one 
or the other of the contending parties; and to give full 
force to an instruction on the caution to be used in weigh- 
ing detective testimony, the reason for such caution 
should be contained in the instruction, and especially is 
this true where a proper instruction, containing the rea- 
son, has been requested by the defendant, as in the instant 
case. In the case of Sandage v. State, supra, the de- 
fendant had requested an instruction similar to the one 
requested in this case, and the court refused to give it. 
Its action in this matter was assigned as error and this 
court, speaking through HoLcoms, J., says: “The defend- 
ant on the trial, and after the introduction of such testi- 
mony, requested an instruction to the jury to the effect 
that in weighing such testimony, greater care should be 
exercised in relation to the testimony of a detective em- 
ployed in hunting up evidence, who is interested in or 
employed to find evidence against the accused, than in 
other cases; because of the natural and unavoidable 
tendency and bias of the mind of such person to construe 
everything as evidence against the accused, and to disre- 
gard everything which does not tend to support a pre- 
conceived opinion of the matter in which such person is 
engaged. The instruction was drawn in conformity with 
the rule as announced by Laxgp, C. J., in Preuit v. People, 
5 Nebr., 377, and should have been given.” We are there- 
fore of the opinion that it was error in the trial court to 
refuse instruction No. 1 requested by the defendant be- 
low, and give in its stead the part of paragraph No. 9 of 
instructions set forth in this opinion. 
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It is therefore recommended that the judgment be re- 
versed, and the case remanded for further procedings. 


Barnes and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and the case remanded for further pro- 
ceedings according to law. 


REVERSED AND REMANDED. 


Notre.—Intoxicating Liquors—Internal Revenue Tac—United States Li- 
cense—State Law.—A license from the United States, under internal 
revenue laws, conveys to the licensee no authority to carry on the 
licensed business within a state. The requirement of payment for 
such license is only a mode of imposing taxes on the licensed busi- 
ness, and the prohibition, under penalties, against carrying on the 
business without a license is only a mode of enforcing the payment’ 
of such taxes. A government license, therefore, can not be used 
as a shield against the enforcement of state laws. It is purely 
and simply a form of taxation; for the internal revenue laws are 
enacted solely as a means of raising revenue. They have no effect 
upon the internal police of the states, with which congress has 
nothing to do, and can not be construed as evincing an intention, 
to either legalize or regulate the traffic in intoxicating liquors. 
That the dealer has already paid a tax to the United States, gives 
him no claim to immunity from state or municipal taxation. And 
if his business is put under the ban of state law, his government 
license is no justification for his continuing it. All persons or 
corporations engaging in the traffic, are subject to pay the United 
States tax. For example, a city, if it distills and sells spirits, 
whether authorized by its charter or not, must pay the tax. And 
the stockholders of a corporation engaged in operating a distillery 
are “persons interested in the use of the distillery,” within the 
meaning of the statute which declares that all such persons shall 
be jointly and severally liable for taxes imposed by law on the 
distilled spirits produced therein. Black, Intoxieating Liquors, sec. 
113. 

Where a municipal corporation by its officers and agents engages 
as a distiller of spirituous liquors, sells the same without paying 
the gallon tax thereon, receives the benefits of such business and 
appropriates the proceeds thereof to the public treasury, it is 
liable to the United States for the amount of the gallon tax on 
all spirits so distilled and sold, although all of such acts are author- 
ized by its charter; money paid to a revenue otlicer on the assess- 
ment of such tax, although paid under protest, can not be recovered 
back. Salt Lake Oity ». Hollister, 3 Utah, 200, 2 Pac. Rep., 200. 

A liquor license granted under the United States internal revenue 
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laws, is in its effect only a receipt for taxes; ergo a prohibitory law 
passed by a territorial legislature does not conflict with the revenue 
laws of the United States granting license to sell intoxicating liquors. 
Such license implies nothing more than that the licensee, having 
paid such taxes, shall be subject to no penalty under federal law. 
Territory v. O’Connor, 5 Dak., 397, 408. Opinion by Tripp, C. J. 

The prohibition under penalties of carrying on the business of 
a liquor-dealer without license, is only a mode of enforcing the 
payment of taxes. License-Tar Cases, 5 Wall. [U. S.], 462. 

The stockholders of a corporation engaged in the operation of a 
distillery, are liable for the license-tax. United States v. Wolters, 46 
Fed. Rep., 509. 

South Carolina—Dispensary—Internal Revenue—Court of Claims.—At 
the democratic primaries held in South Carolina in August, 1892, the 
question of prohibition or license was voted on. The vote stood: 
Prohibition, 38,890; license, 29,464; while 20,008 of those voting did 
not express themselves on the question. The next state legislature 
adopted what is known as the Dispensary Law. The bill was intro- 
duced in the state senate by John Gary Evans, of Aiken—after- 
wards governor of the state and candidate for United States senator 
—as a substitute for a prohibitory bill which had passed the house. 
The real author of the bill was the then governor, Benjamin R. Till- 
man, who took his cue from the town of Athens, Georgia. Space 
forbids setting out the details of this law. Let it suffice to say that, 
under its terms, the state has the selling of all liquor within its con- 
fines by means of dispensaries established in towns throughout the 
state, one-half the revenue going to the state. a fourth to the 
‘municipality and a fourth to the county. The term “dispensary” 
appears to have been borrowed from the nomenclature of scien- 
tific charity to designate a place where medical and surgical aid 
are furnished to poor people free of charge.* A suit brought to test 
the constitutionality of the law was decided adversely to the state 
before the court of common pleas, Hudson. J., presiding. The 
learned judge took the position that the law embraced two distinct: 
acts of legislation: (1) prohibiting the sale of intoxicants by private 
persons, which was within the scope of legislative authority and, 
therefore, constitutional and valid; (2) providing for a state monop- 
oly of the liquor traffic, which was beyond the scope of legislative 
authority and, therefore, unconstitutional and void. Aftirmed by 
the supreme court, McIver, C. J., delivering the opinion; Pope, J., 
dissenting. McCullough ». Brown, 41 S. Car., 220. ‘The idea of the 
dispensary part of the act being an inducement to the repeal of 
the license law and the enactment of prohibition, “except as herein 
provided,” does not appear to have suggested itself to either court 
or counsel;+ and in a later case the supreme court held the license 


* The word dispensary occurs in the Maine and Kansas statutes. 

+ Since this note was written, it has been suggested to the writer, 
by a learned jurist, that the main feature of the South Carolina 
law was prohibition and the dispensary a mere exception. Were 
not the repeal of license and the enactment of prohibition mere 
incidents to the dispensary system?—W. F. B. 
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law to have been repealed. Barringer v. Florence, 41 S. Car., 501. 
These are nota-bene decisions for both lawyers and legislators. The appli- 
cation of such a principle to the amendment of the Criminal Code, 
might produce a general gaol-delivery. While these actions were 
pending, @ second dispensary law had passed the legislature, which 
differed little from its predecessor. It is not improbable that this 
was passed to relieve the court from a possible application of the 
principle of res judicata. In interpreting the new law, the court 
refused to be bound by the rule of stare decisis and expressly reversed 
its former decision, holding the law constitutional. The personnel 
of the court had changed. Mr. Justice Gary, who had succeeded 
Mr. Justice McGowan, delivered the opinion, which was concurred 
in by Mr. Justice Pope, who had dissented from the former decision; 
and McIver, C. J., who had delivered the former decision, dissented 
from this one. State v. Aiken, 42 S. Car., 222. 

The state has always paid the revenue-license taxes for its dis- 
pensers; but she sued in the court of claims for the recovery of 
the amount paid. The points made were (1) that the term “person” 
is everywhere used in the United States revenue laws to designate 
a distiller, fermenter or dealer, and a state is neither a natural 
nor an artificial person, but sovereign; (2) that the United States 
constitution is an instrument of grants and not of restrictions; 
and the only power to impose taxes upon a state found in that 
instrument is in clause 2, section 3, article 1, which grants no 
power to levy an indirect or even a direct tax, except it be appor- 
tioned between the states, as therein stated. Contra: The state dis- 
pensers are the dealers in distilled and fermented liquors; and they’ 
can no more be protected by the appointment of a state than the 
licensee named in the United States revenue receipt for taxes is, 
thereby, protected from a police regulation of the state. See fore- 
going note. February 29, 1904, the court, by Nott, C. J., delivered 
an opinion adverse to the state, Wright, J., dissenting from some of 
the reasoning of the court, but concurring in the conclusion. The 
pith of the opinion is in the following sentence taken therefrom: 
“The exemptions of sovereignty extend no farther than the attributes 
of sovereignty.” On March 4, 1904, an appeal was taken to the United 
States supreme court. The result will be watched with interest. 

May 31, 1897, Judge Simonton of the federal circuit court handed 
down an opinion adverse to the state upon a bill in equity involving 
the question of interstate commerce, brought by a California cor- 
poration against the dispensary commissioner of South Carolina. 
Vandercook v. Vance, 80 Fed. Rep., 786. The case was taken to the 
United States supreme court; and, in the following March, an opinion 
was handed down by Mr. Justice White which modified the decision 
of the circuit court, and held that the purchaser within the state 
could receive the package, but could not dispose of the same contrary 
to state law. Vance v. Vandercook, 170 U. S., 438. 

The total amount of United States internal revenue collected, be- 
tween 1895 and 1901, from the state dispensary commissioner was 
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$22,840.71. The state’s net profit for the year 1901 was $545,248.12. 
The number of county dispensaries for the year last named was 101. 

The term “corporation” does not include state. State v. Atkins, 35 
Ga., 315. The terms “corporation” and “person” are broad enough in 
statutory construction to include the corporate side of a government 
or municipality. Republic of Honduras v. Soto, 112 N. Y., 310.—W. F. B.* 


J. C. CLELAND ET AL. V. GEORGE F. ANDERSON ET AL.t 
FireD NOVEMBER 6, 1902. No. 12,160. 
Commissioner’s opinion, Department No. 2. 


1. Statute: Granr oF SprciaL PRIVILEGE: SPECIAL LEGISLATION. 
Chapter 91a, Compiled Statutes, 1901, does not grant to any 
individual special or exclusive privileges or immunities, within 
the inhibition of section 15, article 3, of the constitution, and 
is not special legislation within the meaning of said section. 


‘2. Constitutional Law: AMENDMENT: READING ON THREE DIFFERENT 
Days. Section 11, article 3, of the constitution, does not require 
that amendments made to a bill while under consideration 
by the legislature be read at large before each house on 
three different days; but it is sufficient that such amendments 
be printed, as required by said section, and that the bill, as 
amended, be adopted by. both houses. 


‘3. Retail Lumber Dealers’ Association: UNLAwFuL CoMBINE, An 
association of retail dealers in lumber, organized, as stated 
by its constitution, to prevent its members from being sub- 
jected to competition of wholesalers, which requires a fixed 
amount of stock, continuously carried, to entitle a dealer 
to membership, and levies upon and collects from wholesale 
dealers a penalty in case they make sales to consumers 
directly, or to retail dealers not eligible to membership in 
the association, is unlawful under section 1, chapter 91a, 
Compiled Statutes. 


: NUMBER: Ratio. Under the provisions of section 1, chapter 
91a, Compiled Statutes, the number of dealers who engage 
in ‘such unlawful combination and the proportion they bear 
to the whole number of dealers in the same trade, is not 
material. 


4 


5. : Ricut oF Action. A dealer who is injured in any way 
by such an unlawful combination may bring an action under 


* Ex-Governor, now Senator, Tillman read and corrected the proof 
of the above note.—W. F. B. 
t Rehearing allowed. See opinion, p. 273, post. 
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section 11, chapter 91a, Compiled Statutes, against the members 
thereof, of any one or any number of them, to recover his 
damages. 


: EvIpENcE: HINDERING SALES. Where the express object 
of an association of retail dealers is to prevent competition 
by wholesalers in selling to consumers directly, or to retail 
dealers not eligible to membership in the association, the acts 
of any of its members or of any persons acting in concert 
with them, in endeavoring to prevent or hinder sales by 
wholesale dealers to a particular retail dealer not eligible to 
membership, are in furtherance of the common design, and 
may be shown in evidence against all, whether directly parti- 
cipated in or expressly authorized by the association as a 
whole or not. 


: ACTS AND DECLARATIONS: INSTRUCTIONS. Evidence of acts 
and declarations of persons alleged to have been engaged in 
an unlawful combination in furtherance of its purpose, is 
admissible not only to charge the several persons engaged 
therein with the consequences of such acts, but also to estab- 
lish the existence and extent of the combination. If the 
combination or the participation of one or more of the defend- 
ants therein is not shown stfficiently, the court should be 
requested to instruct that the evidence can only be considered 
against those whose acts or declarations were proved. 


q. 


8. Unliquidated Claim for Damages: Joinr Wronc-Dorrs: SATISFAC- 
tion. When an unliquidated claim for damages against a 
number of joint wrong-doers is satisfied by one or more 
of the persons liable, it is extinguished as to all. 


9. Cause of Action Which Survives: PERSONAL REPRESENTATIVE: 
TRUSTEB IN BANKRUPTCY. A cause of action which would 
survive and pass to the personal representative of the plaintiff, 
so that the avails thereof would be distributed in administra- 
tion of his estate, will pass to his trustee in bankruptcy under 
the provisions of section 70 of the bankruptcy act of 1898. 


10. Action: DEaTH: ABATEMENT: REVIVOR: PERSONAL REPRESENTA- 
TIVE. By virtue of section 455, Code of Civil Procedure, an 
action under section 11, chapter 91a, Compiled Statutes, would 
not completely abate on the death of the plaintiff, but could 
be revived and maintained by his personal representative. 


11. Interest of Bankrupt in Action Pending at Act of Bankruptcy 
Passes to Trustee and Claimant Under Trustee’s Sale May 
Satisfy Claim. Hence, whatever might be the rule had no 
action been begun prior to filing of a petition in bankruptcy, 
so that the cause of action would not survive under section 
454, Code of Civil Procedure, the interest of a bankrupt in 
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such an action, pending at the time of his bankruptcy, passes 
to his trustee, and a purchaser and assignee thereof claiming 
under a trustee’s sale may satisfy the claim. 


12. Unincorporated Voluntary Association: RiautT or AcTIon. A 
voluntary association, unincorporated, which is not organized 
to carry on some trade or business or to hold property in this 
state, and does not in fact carry on a trade or business or 
hold property therein, can not sue or be sued as such. 


13. Erroneous Instruction: Drrecting Verpicr. An _ erroneous 
instruction directing a verdict in favor of certain defendants, 
participants in a joint wrong, affords no ground of complaint 
to co-defendants jointly and severally liable with them. 


Error from the district court for Dawson county. Tried 
below before SuLLIVAN, J. Reversed. 


The history of the case appears in the opinion. 
Stinson & Martin, for plaintiff in error Cleland. 
E. A. Cook, for plaintiff in error Carroll. 


E. A. Cook, Stinson & Martin and Kennedy & Learned, 
-for plaintiff in error Nebraska Lumber Dealers’ Associa- 
tion: 

The objection of the association to the introduction of 
any evidence, should have been sustained. Morgan v. Ber- 
gen, 3 Nebr., 209; McWilliams v. Lawless, 15 Nebr., 131; 
Wheeler v. Walden, 17 Nebr., 122. 

Chapter 91a, Compiled Statutes, is unconstitutional: 

1. It was never constitutionally passed by both branches 
of the legislature. For the purpose of determining this 
fact, the court will examine the journals. Webster v. City 
of Hastings, 59 Nebr., 563; State v. Burlington & M. R. R. 
Co., 60 Nebr., 741. 

2. The legislature undertook to grant organizations of 
laboring men special immunities and privileges. Low v. 
Rees Printing Co., 41 Nebr., 127. Special legislation as to 
irrigation companies. State v. Farmers & Merchants’ Ir 
rigation Co., 59 Nebr., 1. 
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3. The title to the act gave no hint of the provisions 
contained in section 9. This rendered the act unconsti- 
tutional under section 11, article 3 of the constitution. 

The object of this provision is to prevent surreptitious 
legislation. State v. Bemis, 45 Nebr., 724. 

It is to give certainty to a law by removing all appar- 
ently conflicting provisions. State v. Wish, 15 Nebr., 
448. 

To insert in a pending bill a section exempting from its 
provisions certain classes or associations of persons, 
where the title of the act applies its provisions to cor- 
porations, individuals and associations generally, is to 
mislead and deceive members of the legislature voting on 
the bill; and is surreptitious legislation in its most obnox- 
ious form. If the adoption of section 9 was an induce- 
ment to the passage of the bill, the entire act is uncon- 
stitutional. Board of Education v. Moses, 51-Nebr., 288. 


Henry D. Rhea, Hector M. Sinclair and Warrington & 
Stewart, contra. 


Henry D. Rhea: The object of the statute is to free 
business from being controlled by combinations, whether 
of persons, associations or corporations. San Antonio 
Gas Co. v. State, 22 Tex. [Civ. App.], 118. 

It does not require that a complete monopoly has been 
established as contended by the defendants in their re- 
spective answers. It is enough to show that the lumber 
dealers in the state are members of the association against 
whom complaint has been made of the acts committed. 
United States v. Knight, 156 U. S., 1. 

It makes no difference whether the people suffer or not. 
Central Ohio Salt Lake Co. v. Guthrie, 35 Ohio St., 666. 

Hector M. Sinclair: It is further contended that this 
statute was not passed in conformity to the constitution. 
Of this we know nothing, further than that this question 
was not raised, tried or determined in the court- below. 

If the entire act is void, still we have a good cause of 
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action at common law. Rew v. Cope,* 1 Strange [Eng.}, 
144; State v. Stewart, 59 Vt., 278. 


Argued orally by all the counsel for both parties to the 
record. 


Sinclair, for defendants in error: 


I feel it my duty to call the court’s attention to what 
seems to me a dangerous and assumptive practice to which, 
it is to be hoped, this court is not committed beyond recall. 
Reference is made to the—pardon me, I had almost said 
pernicious—practice of the court in exploring the records 
in the office of the secretary of state, and taking judicial 
cognizance of any discovery resultant upon such inquisi- 
tion. The evil, uncertainty and unfairness of this vicious 
doctrine must be obvious to every reflecting mind. Allow 
me to read from a decision of the supreme court of Illinois: 


Although we take judicial notice of all acts of the legis- 
lature signed by the governor, and found in the office of 
the secretary of state, and although for some purposes we 
may take judicial notice of the legislative journals, yet it 
is not our province, at the suggestion or request of counsel, 
to undertake to explore these journals for the purpose of 
ascertaining the manner in which a law duly certified went 
through the legislature and into the hands of the governor. 
Illinois Central R. Co. v. Wren, 43 IL. 77, 79. 


Powunp, C. 


Anderson, one of the defendants in error, who will be 
referred to as plaintiff, brought this action against Cle- 


*In this case Lord Chief Justice Pratt, of Christopher-Layer fame, 
presided. The husband and wife and servants were indicted for a con- 
spiracy to ruin the trade of the prosecutor, who was the king’s 
eard-maker. The evidence against them was, that they had at several 
times given money to the prosecutor’s apprentices to put grease into 
the paste, which had spoiled the cards. But there was no account 
given, that ever more than one at a time were present, though it was 
proved they had all given money in their turns. It was objected, 
that this could not be a conspiracy, for two men might do the 
same thing without having any previous communication with one an- 
other. But the chief justice ruled, that the defendants being all of 
a family, and concerned in making of cards, it would amount to evi- 
dence of a conspiracy, and directed the jury accordingly. It is pass- 
ing strange that the counsel for the people in Spies v. People, 122 Tl.. 1, 
did not find this case.—W. F. B. 
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land, Carroll, Back and West, and the Nebraska Retail 
Lumber Dealers’ Association, who will be called defend- 
ants, under section 11, chapter 91a, Compiled Statutes,* _ 
1901, to recover damages sustained by reason of an alleged 
unlawful conibination and conspiracy to prevent competi- 
tion, regulate prices, and control the purchase and sale of 
lumber, whereby he alleged he had been driven out of busi- 
ness as a dealer in lumber, and forced into bankruptcy. 
Plaintiff was a contractor and builder and alleged also 
that he was a buyer, seller and shipper of lumber at whole- 
sale and retail, doing business at Gothenburg and North 
Platte, and maintaining a lumber yard at the place last 
nanied. Cleland was secretary of the defendant associa- 
tion. The defendants Carroll, Back and West were retail 
dealers at Gothenburg, and Carroll was a member of the 
association. It appears in evidence that in May, 1899, the 
defendants Carroll, West and Back, with three retail lum- 
ber dealers at North Platte, members of the association, 
signed a circular, which was signed and attested by the 
defendant Cleland as secretary of the association, ad- 
dressed “To the Trade,” in which they set forth that “there 
is no such concern as the Anderson Lumber Co. of North 
Platte,” that G. F. Anderson is not a “regular dealer,” and 
“warn all shippers and dealers to refrain from quoting or 
shipping to either of the above names or by their order.” 
This circular was printed at Fremont, where the secretary 
of the association resided, and was shown to have been 
sent to wholesale dealers of whom plaintiff had been pur- 
chasing. It was also shown that members of the associa- 
tion had sent letters and telegrams to wholesale dealers 
protesting against sales to plaintiff, or stating that he was 
not a regular dealer entitled to buy at wholesale as such. 
The constitution and by-laws of the association were put in 
evidence, and from them it appears that the object and 
purpose of the organization, among other things, are to 
prevent its members from being subjected to competition 
of wholesalers. They provide who shall be considered a 
* Cobbey, Annotated Statutes, sec, 11510. : 
23 
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retail dealer, entitled to purchase at wholesale as such, and 
require a stock of 75,000 feet, continuously carried, and 
a yard and office continuously occupied, in order to make 
a dealer at retail “regular,” so as to be entitled to mem- 
bership. They provide for a penalty to be levied upon and 
collected from wholesalers who sell directly to consumers, 
or to others than “regular” dealers; and they permit whole- 
sale dealers to become “honorary members.” There are 
other provisions in the constitution and by-laws whereby 
similar organizations in other states are to be advised and 
warned against irregular dealers, and sales to such persons 
by the wholesalers. A resolution adopted by the associa- 
tion in February, 1899, is also in evidence, wherein all 
manufacturers and jobbers of lumber are requested to 
abstain from selling to certain dealers named, and are 
“solemnly assured” that the members of the association 
will not buy of anyone who sells to such dealers under any 
circumstances. One wholesale dealer, who, it appears, had 
paid a penalty Jevied upon him for selling to plaintiff, 
testifies that he ceased to sell to him because of the objec- 
tions made thereto; and there is evidence tending to show 
that by reason of the circular, letters and telegrams re- 
ferred to, plaintiff became unable to buy further of those 
from whom he had been purchasing, and was driven out of 
business. The several defenses urged may be stated most 
conveniently in connection with the points argued in this 
court. Upon trial to a jury, the court directed a verdict in 
favor of Back and West, who were not members of the 
association. The jury found against the remaining de- 
feudants, and error is prosecuted from the judgment ren- 
deved thereon. 

The first and most important question raised relates 
to the constitutionality of chapter 91¢,Compiled Statutes,* 
1901, entitled “Trusts.” Counsel challenge the constitu- 
tionality of this statute on three grounds: (1) Because 
section 9 expressly excepts organizations of laboring men 
for the purpose of raising wages from its operation, 
® Cobbey, Annotated Statutes, Sec: 11508. : 
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whereby it is contended special and exclusive privileges 
and immunities are granted to laborers, contrary to sec- 
tion 15, article 3, of the state constitution; (2) because the 
bill for the act was amended while under consideration 
by the legislature, and after amendment was not read’ three 
times in each house; and (3) on the ground that said sec- 
tion 9, which was probably an inducement to the passage 
of the act, is broader than its title. The first of these 
_ objections is much the most serious. If laborers are 
clearly within the general scope and reason of the 
act, so that the provisions exempting them from its 
operation arbitrarily permit them to do acts in con- 
travention of its terms and purposes which are for- 
bidden to the public at large, there can be no doubt 
that the statute must fail. Statutes must be general and 
uniform throughout the state, and inust operate alike upon 
all persons and localities of a class reasonably constituted 
with reference to the relations and circumstances provided 
for. State v. Farmers & Merchants’ Irrigation Co., 59 
Nebr., 1; Low v. Rees Printing Co.,* 41 Nebr., 127; Van 
Horn v. State, 46 Nebr., 62. On the other hand, if the 
legislature has made a reasonable classification,—not a 
mere cloak or cover for an arbitrary exemption of certain 
persons or a certain class of persons, but a natural and 
proper selection of those who, upon a reasonable view of 
the mischiefs to be met, should be subject to the regula- 
tions prescribed,—and the law is made to operate generally 
and uniformly upon all of the class so constituted, the 
constitutional provision in question is not violated. The 
power of the legislature to make classifications resting 
upon reasons of public policy and substantial differences 
of situation or circumstances which naturally suggest the 
justice or expediency of diverse legislation with respect 
to the objects classified, is undoubted. Wenham v. State, 65 
Nebr., 394; State v. Farmers & Merchants’ Irrigation Co., 
supra; Cooley, Constitutional Limitations [5th ed.], 481. 
Hence the question to be determined is whether the ex- 
#24 L. R. A., 702, 43 Am. St. Rep., 670. fs 
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ception contained in section 9 of the act under considera- 
tion is arbitrary and without sound reason, arising from 
_the situation and circumstances of the subject of the legis- 
lation (Livingston Loan & Building Ass’n v. Drummond,49 
Nebr., 200, 205), or based on a reasonable and just view of 
the subject-matter, and the different conditions it presents. 
Wenham v. State, supra. Applying these principles, and 
bearing in mind that all doubts are to be resolved so as to 
uphold the enactments of the Jegislature, if possible, we 
think the statute is constitutional and valid. In its letter 
and spirit, it refers only to combinations and conspiracies 
of persons engaged in the manufacture, sale and trans- 
portation of goods, wares and merchandise, to prevent or 
hinder conipetition, and regulate and control prices. No 
express exception of organizations of laborers intended to 
maintain or advance wages was necessary to exempt them 
from its operation. The section in question is inserted, 
rather, out of abundance of caution, to prevent judicial 
extension of the terms of the act beyond its scope and pur- 
pose, than to grant a privilege or immunity to persons who 
would otherwise fall within its terms. The distinction 
between goods and merchandise produced by skill and 
labor and the skill and labor which produce them is mani- 
fest and reasonable. The statute does not say that labor- 
ers who have goods, wares or merchandise, the product of 
labor, for sale, may combine to advance or contro] the 
price, but only that the law designed to prevent combina- 
tions in restraint of trade in such articles, when produced, 
shall not be construed to affect organizations formed to 
regulate the wages or compensation of the labor and skill 
which produce them. This distinction is suggested in 
Downing v. Lewis, 56 Nebr., 386, 389. In that case it was 
held that a laundry was not within the purview of the 
statute under consideration. It is pointed out very aptly 
that the business of a laundry is “to make clothes clean 
rather than to make clean clothes.” In other words, it 
sells no goods or wares. It merely bestows labor and skill 
upon them. The purpose of the statute, as stated in that 
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case, is “to prevent manufacturers and dealers in articles 
of commerce from combining for the purpose of lessening 
competition, regulating production, and increasing prof- 
its.” Labor and skill are not articles of commerce,—at 
least not in the same sense as the articles thereby pro- 
duced; and we think the classification which distinguishes 
between them,.and provides for a diversity of legislation 
with respect to them, is reasonable and proper. The de- 
cisions to which we have been referred by counsel do not 
conflict with this view. In Low v. Rees Printing Co., 41 
Nebr., 127, a statute regulating the hours of labor excepted 
certain kinds of laborers from its operation. The court 
held that classification for legislative purposes must have 
some reasonable basis, and that the exemption in question 
was arbitrary and unreasonable. It will be seen that the 
exemption in that case applied clearly to persons who 
would otherwise have fallen within the purview of the 
statute. The scope and purpose of the act was to regulate 
the hours of labor, but laborers engaged in certain kinds 
of work were excepted. In Connolly v. Union Sewer Pipe 
Co., 22 Sup. Ct. Rep., 431, the statute under consideration 
exempted agricultural products or live stock, while in the 
hands of the producer or raiser, from the operation of a 
statute against combinations in restraint of trade. Here, 
again, the classification was arbitrary and unreasonable. 
One set of persons might, while others might not, combine 
to fix the price of precisely the same articles. Persons 
producing and selling ordinary articles of commerce were 
not allowed to combine, while those who sold agricultural 
products or live stock, if raised by themselves, might do so. 
In the case at bar, the-statute applies equally to all kinds 
of goods and products, and the exception relates only toa 
matter not within the general scope of the act, which is 
not necessarily reached by its language nor covered by its 
intent, even without the section here in question. In 
Niagara Fire Ins. Co. v. Cornell, 110 Fed. Rep., 816, 
the federal circuit court for this district reached the oppo- 
site conclusion. The discussion of this point (p. 825) is 
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very brief, and is based on Low v. Rees Printing Co.,* 
supra. The court says: “Dozens of statutes have been 
held invalid by appellate courts which sought to make it 
invalid for one class of men to do one thing and lawful 
for other men, practically under the same circumstances, 
to do another, but like, thing.” This is true, but the ap- 
plication made seems to us superficial. It assumes the 
whole issue. Statutes are not to be set aside lightly, and 
we are unable to concur in the view which the federal 
court has taken. The other objections urged against the 
statute in that case have not been argued and are not be- 
fore us. But we may say that in our judgment it proceeds 
too much upon questions of expediency, which are for the 
legislator, rather than the judge, and does not sufficiently 
attend to the salutary principle that statutes are to be 
construed so as to make them constitutional and valid, if 
possible. 

The other objections to the constitutionality of the 
statute do not impress us as very substantial. In State v. 
Liedtke, 9 Nebr., 490, it was held that an amendment to a 
bill made by a conference committee after the two houses 
had failed to agree need not be printed as required by sec- 
tion 11, article 3, of the constitution, because not within 
the scope of that section, as determined by its purpose. 
As to other amendments made to a bill while under con- 
sideration by the legislature, we think a fair construc- 
tion of the constitution does not require that such amend- 
ments, or the bill as amended thereby, be read at large 
before each house on three different days, but that it is 
sufficient that they be printed, as required by the sec- 
tion in question, and that the bill, as amended, be adopted 
by both houses. As the court observed in State v. 
Liedtke: “Any other line of construction, if followed in 
its necessary sequence, would lead to a condition of re- 
peated printings and readings on different days, which 
would tend to becloud rather than to enlighten the legis- 
lator, and would render it tmpossible to perform the 

*24 L. R. A., 702, 43 Am. St. Rep., 670. 
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necessary legislation within the forty days to which an- 
other section of the constitution limits each session of the 
legislature.” Pp. 494, 495. The objection that the act is 
broader than its title is based upon the claim that section 9, 
already referred to, which provides that nothing in the 
foregoing sections shall be construed to embrace organiza- 
tions of laborers to raise or maintain wages, is a special ex- 
emption or the grant of a privilege or immunity, which the 
title does not contemplate. But if we have construed that 
section correctly in passing on its effect upon the validity 
of the act as a whole, it is in no way beyond or without 
the purposes and objects indicated by the title. It does 
not add another provision, not embraced in the title; it 
restricts the provisions that precede it to those matters 
which the title indicates. 

We have next to consider whether under the evidence 
in this case the organization known as the Nebraska Re- 
tail Lumber Dealers’ Association is an unlawful combi- 
nation so as to subject the members thereof and those who 
may unite with them in furtherance of its objects, to suit 
under section 11, chapter 91a, Compiled Statutes,* and 
make them liable for the acts of such members or persons 
uniting with them, or some of them, which result, in dam- 
age to others. Counsel have urged with no little ingenu- 
ity that the objects of the association are entirely lawful, 
and have cited in support of their position Bohn Mfg. Co. 
v. Hollis,t 54 Minn., 223, 55 N. W. Rep., 1119; Macauley 
v. Tierney,i 19 R. 1, 255, 33 Atl. Rep., 1; and Herriman v. 
Menzies,§ 115 Cal., 16, 46 Pac. Rep., 730. Those cases fol- 
low the principle, established in England in the leading 
case of Mogul Steamship Co. v. McGregor, 21 Q. B. Div. 
[Eng.], 544, and reiterated in the recent case of Allen v. 
Flood [1898], App. Cas. [Eng.], 1, that a number of per- 
sons may do jointly or by concert or agreement anything 
which each of them might do ‘singly. _As a general proposi- 


* Cobbey, Annotated Statutes, sec. 11510. 
721 E.R. A., 337, 40 Am. St. Rep.,319. 
$37 L.R. A., 455,61 Am. St. Rep., 770. 
§35 L. R.A. 218.56 Am. St. Rep. 81. 
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tion this is beyond controversy, and it is no less true 
that the motive with which a right is exercised does not 
render the exercise thereof unlawful. Allen v. Flood, 
supra; Letts v. Kessler,* 54 Ohio St., 73, 42 N. E. Rep., 
765; Phelps v. Nowlen,t 72 N. Y., 39; Jacobson v. Van 
Boening,i 48 Nebr., 80. Hence, so long as one dealer may 
lawfully refuse to buy of or sell to another or others, if 
he pleases, whatever his motive, two or more may exercise 
the same power in concert. On the other hand it is equally 
well settled that combinations and conspiracies in re- 
straint of trade are unlawful and actionable at common 
law, and it has been held that combinations between in- 
_dependent dealers which have the effect of preventing 
competition are within this rule, without regard to what 
may be done in pursuance of them, and although the 
object is merely to protect against ruinous rivalry, with- 
out any attempt to charge undue and excessive prices. 
People v. Sheldon, 189 N. Y., 251 34 N. E. Rep., 785, 23 
L. R. A., 221, 36 Am. St. Rep., 690. While persons have 
a right to withdraw their trade from whom and as they 
please, they have no right to unite in restraint of com- 
petition; and when they go beyond mere withdrawal of 
business and employ coercion or intimidation to prevent 
free dealing, a different question is presented. Upon these 
grounds, the decision in Bohn Mfg. Co. v. Hollis, supra, 
has been criticised in Jackson v. Stanfield,§ 137 Ind., 592, 
- 36 N. E. Rep., 345, and an association of lumber dealers 
in all respects of the same nature as the one here in ques- 
tion held unlawful. The general course of decisions has 
been to the same effect. More v. Bennett, 140 IIL, 69, 
29 N. E. Rep., 888; Lovejoy v. Michels, 88 Mich., 15, 
49 N. W. Rep., 901; Buffalo Lubricating Oil Co. v. 
Standard Oil Co., 106 N. Y., 669, 12 N. E. Rep, 
825; Dele v. Winfree, 80 Tex., 400, 16 S. W. Rep., 
111; United States v. Jellico Mountain Coal & Coke 
Co., 46 Fed. Rep., 432. The provisions of section 1, 


#40 L. R. A., 177%. $32 L. R. A., 229, 58 Am. St. Rep., 684, 
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chapter 91a, Compiled Statutes, 1901,* are very broad, 
and expressly cover any combination of dealers intended 
“to prevent others from conducting or carrying on the 
same business” or which tends “to prevent or preclude a 
free and unrestricted competition among themselves or 
others or the people generally.” The express object of the 
association in question, is to prevent competition of whole- 
sale dealers in selling directly to contractors and other 
consumers, and it endeavors not only to prevent this, but 
to prevent its members from selling in localities where 
other members are in business, and to prevent whole- 
salers from selling to dealers who do not carry a stock of 
75,000 feet and maintain a permanent yard. These pur- 
poses are clearly in contravention of the statute, and, 
however lawful its other objects, render its acts and the 
acts of its members and those who unite with them 
therein, so far as they are in furtherance of such purposes, 
unlawful and actionable. A point is made that a large 
number of dealers in the state are not members, and that 
the number of wholesalers who co-operate is relatively 
small. But the statute meets such a case expressly. It 
provides that combinations of this nature on the part of 
“two or more persons” shall be unlawful, and acts of even 
a single person, intended to prevent others from engaging 
in the same business, are prohibited. Hence the number 
of persons who engage in such combinations and the pro- 
portion they bear to the whole number of dealers in the 
same trade, is not material. 

A number of errors are assigned upon rulings in the 
admission of evidence. One of these rulings, as will be 
seen presently, in our judgment, requires an order of 
reversal. Hence it will not be necessary to pass upon all 
of them. But several important questions are raised 
which will necessarily recur upon a new trial, and should 
be disposed of at this time. We think it clear, under the 
provisions of section 11, chapter 91a, Compiled Statutes,t+ 


*Cobbey, Annotated Statutes, sec. 11500, and note. 
} Cobbey, Annotated Statutes, sec, 11509, and note. , 
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that a dealer who is injured in any way by an unlawful 
combination of the character referred to in the preceding 
sections may maintain an action against the members 
thereof, or any one or any number of them, to recover his 
damages. But counsel contend that unless the associa- 
tion, as such, authorized or participated in the acts 
whereby the plaintiff was injured, neither the association 
nor those of its members who did not take part directly 
in the acts complained of should be held by reason thereof, 
and that such acts are not admissible in evidence. against 
them. On this ground a number of letters and telegrams 
sent to wholesale dealers by individual members of the 
association were objected to, and the admission of this 
class of evidence is made the basis of several exceptions. 
We think the rulings of the trial court as to these offers 
were correct. One of the express objects of the associa- 
tion is to prevent competition by wholesalers in selling 
to consumers directly, or to retail dealers not eligible to 
membership in the organization. According to the defini- 
tion of the constitution and by-laws, plaintiff was a con- 
sumer, and was not entitled to become a member. The 
acts of the secretary and of the other defendants in en- 
deavoring to prevent or hinder sales to the plaintiff were 
in furtherance of the common design. Hence they might 
properly be shown in evidence against all, whether di- 
rectly participated in or expressly authorized by the as- 
sociation, as a whole, or not. These letters and telegrams, 
the circular, and the resolution passed by the association 
a few months before, were admissible to establish the na- 
ture and extent of the combination, as well as to charge 
the several persons engaged therein with the consequences 
of such acts. A well-known text-writer, quoted from in 
Farley v. Peebles, 50 Nebr., 728, says: “Wherever the 
writings or words of any of the parties charged with or 
implicated in a conspiracy can be considered in the nature 
of an act done in furtherance of the common design, it is 
admissible in evidence, not only as against the party him- 
self, but as proof of an act from which (inter alia) the 
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jury may infer the conspiracy itself.” 2 Archbold, Crim- 
inal Procedure [Sth ed.], 621.* Almost all of the acts, 
evidence whereof is objected to, were undoubtedly admis- 
sible as against those defendants who directly took part 
in them. If the combination, or the participation of 
others of the defendants therein, was not shown suffi- 
ciently, the court should have been requested to instruct 
that the evidence could be considered only against those 
whose acts or declarations were proved. The evidence 
was properly received. Farley v. Peebles, 50 Nebr., 723. 

The defendants pleaded and offered to prove that prior 
to the commencement of this action the plaintiff had 
brought an action for precisely the same wrong against 
Iddings, Birge and Field, three other members of the asso- 
ciation, who had signed the circular above referred to; 
that pending such action he had gone into bankruptcy, and 
had listed the pending action among his assets; and that 
thereupon his interest therein had been duly sold at trus- 
tee’s sale, and the purchaser and assignee at such sale had 
made a settlement with the defendants sued, and satisfied 
the cause of action in full. This evidence was rejected. 
We have no doubt that several actions might have been 
maintained at the same time against the various parties 
to the unlawful combination, and that they might have 
proceeded to judgment without one barring another. But 
it is equally clear that a satisfaction of any one of the 
judgments, or of the cause of action as against any of the 
defendants, would satisfy the whole claim. When an un- 
liquidated claim for damages against a number of joint 
wrong-doers is satisfied by one or more of the parties hable, 
it is extinguished as to all. Bryant v. Reed, 34 Nebr., 720. 
Hence we have to consider next whether the plaintift’s 
interest in the pending action passed to the trustee, so 
that it was capable of transfer at the sale, and could come 
into the hands of the purchaser and assignee who made 
the settlement. 


* The law here laid down by Archbold is based upon the rulings 
of Mr. Justice Bayley in the trial of Henry Hunt and others for the 
alleged Peterloo riot in 1819. Narratives of State Trials in the 
Nineteenth Century, vol. 2, 264-308.—W. F. B. 
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Section 70* of the national bankruptcy law provides 
that all property of the bankrupt shall vest in the trustee 
which “prior to the filing of the petition he could by any 
means have transferred.” Defendants offered to prove 
that the cause of action against Iddings, Birge and Field 
was the basis of a pending suit at the time bankruptcy 
proceedings were instituted, and the question arises, there- 
fore, whether either the cause of action or the interest of 
the bankrupt in the action based thereon was of such a 
nature that he might have transferred it “by any means” 
prior to the institution of the bankruptcy proceedings. It 
seems to be well settled that causes of action which are 
purely personal in their nature and of such a character 
that the bankrupt alone can enforce them, do not pass to 
or vest in the trustee. In Rogers v. Spence, 13 Mees & Wel. 
[Eng.], 570, 580, a leading case, Lord Denman said: “As 
the object of the law is manifestly to benefit creditors, by 
making all the pecuniary means and property of the bank- 
rupt available to their payment, it has, in furtherance of 
this object, been construed largely, so as to pass, not only 
what in strictness may be called the property and debts 
of the bankrupt, but also those rights of action to which 
he was entitled for the purpose of recovering, in specie, 
real or personal property, or damages in respect of that 
which has been unlawfully diminished in value, withheld 
or taken from him; but causes of action not falling within 
this description, but arising out of a wrong personal to the 
bankrupt, for which he would be entitled to remedy 
whether his property were diminished or impaired or not, 
are clearly not within the letter, and have never been held 

‘to be within the spirit, of the enactments, even in cases 
where injuries of this kind may have been accompanied or 
followed by loss of property.” ‘This principle has been 
followed in all subsequent cases, and the provisions of 
later bankruptey acts appear to have been largely de- 
claratory of the ruling here laid down. Accordingly it has 


*30 U. S. Statutes at Large, p. 565. U. S. Compiled Statutes, 1901, 
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been held that a cause of action for malicious prosecution 
(In re Haensell, 91 Fed. Rep., 355; Noonan v. Orton, 34 
Wis., 259) , for deceit (Tufts v. Matthews, 10 Fed. Rep., 609; 
Zabriskie v. Smith, 18 N. Y. 322; In re Crockett, 2 Ben. ~ 
[U. 8. C. C.], 514, Fed. Cas. No. 3402), or to recover usury 
under a statute making the cause of action personal to the 
borrower (Bromley v. Smith, 2 Biss. [U. 8S. C. C.], 511), 
will not pass to the assignee or trustee in bankruptcy. We 
think it reasonably clear that the cause of action in this 
case was one which, in the absence of legislation making it 
assignable, would not pass to the trustee. A very similar 
case was presented in Murray v. Buell, 76 Wis., 657, 45 N. 
W. Rep., 667. In that case it was held that a cause of 
action arising out of a conspiracy to monopolize the entire 
coal business of a city, and to drive a coal dealer out of 
business, was not assignable, either at common law or 
under the statutes of that state. The general rule is that a 
right of action for injuries affecting the estate, rather than 
the person, is assignable, so that, for instance, conversion 
of property, trespass upon land or to personalty, deceit 
whereby money is fraudulently obtained, negligence re- 
sulting in injury to or destruction of property, and mat- 
ters of that kind, give rise to causes of action which may 
be assigned. On the. other hand, injuries affecting the 
person primarily, such as assault and battery, slander or 
libel, malicious prosecution, and the like, give rise to 
causes of action which are not assignable. The injury in 
the case at bar may well be held to come within the latter 
category, and were it not for the provisions of section 455 
of the Code of Civil Procedure, we should hold that the 
interest of the bankrupt in an action based upon such an 
injury did not vest in the trustee. But there is another 
principle which is well settled in this connection, namely, 
that causes of action which survive and pass to the per- 
sonal representative may be assigned. It is obvious that 
if, upon the death of a plaintiff, his cause of action would 
pass to his personal representatives, and be enforceable by 
them, so as to constitute part of his estate which might be 
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administered for the benefit of creditors, it ought equally 
to pass to his trustee in bankruptcy for administration to 
the same end. The rule is universally recognized, that 
causes of action which survive and may be enforced by the 
personal representative are assignable, and may be en- 
forced by an assignee. Zabriskie v. Smith, 138 N. Y., 322; 
Grant v. Ludlow, 8 Ohio St., 1; Stewart v. Balderston, 10 
Kan.,131; Chouteau v. Boughton,100 Mo., 406; Finn v. Cor- 
bitt, 36 Mich., 318; 2 Am. & Eng. Ency. Law [2d ed.], 1017. 
Section 455, Code of Civil Procedure,* provides that “no ac- 
tion pending in any court shall abate by the death of either 
or both the parties thereto, except an action for libel, slan- 
der, malicious prosecution, assault, or assault and battery, 
for a nuisance, or against a justice of the peace for mis- 
conduct in office.” In Webster v. City of Hastings, 59 
Nebr., 563, this court held that by reason of said section 
an action for personal injuries does not abate by the 
death of the plaintiff, but may be continued and the cause 
of action enforced by the plaintiff’s personal representa- 
tive. As the statute is construed by the court, no action 
will abate by reason of the death of the plaintiff, whatever 
the nature of the cause of action upon which it is based, 
except such as are expressly named. Under that section, 
therefore, whatever might have been the rule had not an 
action been pending, it must be held that the interest of 
the bankrupt in the action brought by him against Iddings, 
Birge and Field would have passed to his personal repre- 
sentative upon his death, and in consequence was assign- 
able. These considerations serve at once to distinguish the 
case at bar from Alurray v. Buell, supra. In Wisconsin, 
section 4253 of the statutes of 1898 contains substantially 
the same provisions as section 454 of our Code.ft Under 
those provisions, causes of action which would not have 
survived at common law will not survive now except cer- 
tain causes of action therein expressly named; and these 
do not include the one here in question. But the Wisconsin 


* Cobbey, Annotated Code, sec. 455. 
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Code contains no such provision as section 455 of our Code, 
and consequently, whereas it is held in this state that a 
pending action for a personal injury will not completely 
abate on the death of plaintiff, but may be revived and 
carried on by his representative, in Wisconsin it is held 
that such an action does abate, and may not be maintained 
by the personal representative, except in so far as the 
plaintiff seeks to recover for injury to his property, and’ 
possibly for expenses of medical attendance and the like. 
Randall v. Northwestern Telegraph Co., 54 Wis., 140, 11 
N. W. Rep., 419. It is clear, therefore, that IMJurrayv. 
Buell is not an authority in this jurisdiction, and that, we 
have no other course, under the provisions of our Code, 
than to hold that the plaintiff's interest in the pending 
action was of such a nature that it might have been trans- 
ferred, and, in consequence, came within the express pro- 
visions of section 70* of the bankruptcy act. As to a cause 
of action of this nature not in suit, under the provisions of 
section 454, Code of Civil Procedure,and the ruling in Mur- 
ray v. Buell, supra, we should be inclined to hold that noth- 
ing would pass to the trustee. Consequently the plaintiffs 
bankruptcy would have no effect upon the present action, 
unless defendants sustain their allegations as to the action 
against Iddings, Birge and Field, the sale of plaintiff’s in- 
terest therein by the trustee, and,the settlement by the pur- 
chaser, by competent proof. 

The petition alleges that the Nebraska Retail Lumber 
Dealers’ Association is a “chartered association organized 
under the statutes of the state of Nebraska.” Whether 
this means that the association is incorporated, is not 
clear. It certainly does not meet the requirements of the 
Code as to suits against voluntary associations. Burling- 
ton & M. R. R. Co. v, Dick, 7 Nebr., 242. Construing 
the pleading liberally, after judgment, we should hold that 
it sufficiently alleges incorporation. But the defendant 
denied incorporation, and alleged that it was a voluntary 


* 30° U.S. Statutes at Lan ge, p. 565. U. S. Compiled Statutes, 1901, 
p. 3451. 
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association, not organized to trade or do business in this 
state, nor to hold property therein; and the evidence shows 
such to be the fact. The association, as such, does no more 
than hold certain meetings and choose certain officers, who 
take the initiative in carrying out its purposes. A volun- 
tary association, unincorporated, which is not organized 
. to carry on some trade or business or to hold property in 
this state, and does not in fact carry on a trade or business 
or hold property therein, can not sue or be sued as such. 
Burlington & M. R. R. Co. v. Dick, T Nebr., 242, 246. The 
individual members are to be sued in such cases, not the 
association. 

Certain of the defendants complain of the action of the 
trial court in directing a verdict for their co-defendants 
Back and West. We do not think the fact that these de- 
fendants were not members of the association conclusive 
that they are not liable. They afterwards became mem- 
bers, and if they in fact united with the association, or 
some of its members, in furtherance of its unlawful pur- 
poses, they brought themselves within the provisions of 
section 1, chapter 91a, Compiled Statutes. But the plain- 
tiff, not the otber defendants, should make this objection. 
An erroneous instruction directing a verdict in favor of cer- 
tain defendants, participants in a joint wrong, affords no 
ground of complaint to co-defendants jointly and severally 
liable with them. In Gerner v. Yates, 61 Nebr., 100, cited 
by counsel, the plaintiff complained that one of the defend- 
ants had been released improperly, which is quite another 
matter. 

We therefore recommend that the judgment be reversed, 
and the cause dismissed as to the defendant the Nebraska 
Retail Lumber Dealers’ Association, but remanded for a 
new trial as to the defendants Cleland and Carroll. 


BaRNEs, C., concurs. OLDHAM, C., did not sit. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed, and 
the cause dismissed as to defendant the Nebraska Retail 
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Lumber Dealers’ Association and remanded for a new trial 
- as to the defendants Cleland and Carroll. 


REVERSED AND REMANDED. 


. The following opinion on rehearing was filed July 3, 
1903. Former judgment adhered to:* 


Commissioner’s opinion, Department No. 3. 


National Bankruptcy Act: Property. Where the state statutes 
make a distinction between a plaintiff’s interest in pending 
action and his cause of action before suit brought, making 
the one assignable in cases where the other is not, the interest 
of a bankrupt in a pending action, which he might sell and 
assign, and of which his creditors might obtain the benefit 
on administration of his estate, is to be held “property,” 
within the purview of subdivision 5, section 70, national bank- 
ruptey act, rather than a “right of action” under subdivision 6. 


Pounp, C. 


The facts are stated at length in the former opinion. 
It may be desirable, however, to restate briefly thé partic- 
ular circumstances out of which the point argued upon this 

-rehearing arises. Anderson had a cause of action for 
injury to his business, under section 11, chapter 91a, Com- 
piled Statutes, against some seven joint tort-feasors. He 
brought an action against three of them. Pending the 
action he became bankrupt and listed his interest. therein 
among his assets. In consequence, it was sold, along with 
his other property, and the purchaser made a settlement 
with the defendants. Afterwards, he brought the present 
action against the four other tort-feasors, who set up the 
settlement and satisfaction in bar. The question is 
whether the interest of the bankrupt in the pending action 
passed to the trustee and thence to the purchaser, so’ as to 
have enabled the latter to make a settlement. 

Section 707 of the national bankruptcy act, by which this 
question must be determined, is not entirely clear. While 
doubtless intended to cover everything of value which 


* Rehearing allowed. See opinion, p. 276, post. 


+30 U. S. Statutes at Large, p. 565. U. S. Compiled Statutes, 1901, 
p. 3451. 
24 
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ought to he applied upon the claims of creditors, it does 
so id a somewhat clumsy and confused form, which makes 
construttion difficult. It provides that the trustee shall 
be vested with the title of the bankrupt to “all (1) docu- 
ments relating to his property; (2) interests in patents, 
patent rights, copyrights, and trademarks; (3) powers 
which he might have exercised for his own benefit, but not 
those which he might have exercised for some other per- 
son; (4) property transferred by him in fraud of his 
creditors; (5) property which prior to the filing of the 
petition he could by any means have transferred or which 
might have been levied upon and sold under judicial pro- 
cess against him: Provided, That when any bankrupt 
shall have any insurance policy which has a cash sur- 
render value payable to himself, his estate, or personal 
representatives, he may, within thirty days after the 
cash surrender value has been ascertained and stated to 
the trustee by the company issuing the same, pay or 
secure to the trustee the sum so ascertained and stated, 
and continne to hold, own, and carry such policy free 
from the claims of the creditors participating in the dis- 
tribution of his estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustee as assets; 
and (6) rights of action arising upon contracts or from 
the unlawful taking or detention of, or injury to, his 
property.” 

We have no doubt that Anderson’s right of action 
against Iddings, Birge and Field, before suit brought, 
wonld not have passed, and that his cause of action 
against the defendants in the present action did not pass, 
to the trustee. Subdivision 6 clearly applies in each case; 
and, as the right of action did not arise upon contract nor 
from the unlawful taking or detention of, or injury to, 
the bankrupt’s property, that subdivision leaves it in the 
bankrupt. But the question remains whether the interest 
of Anderson in the action pending against Iddings, Birge 
and Field, at the time he became a bankrupt, as dis- 
tinguished from his right of action before he brought suit, 
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comes within the purview of subdivision 5, or is likewise 
to be governed by said subdivision 6. Ordinarily, we 
should consider the one as standing upon the same ground 
as the other. The Code, however, makes a clear and im- 
portant distinction between them; the interest of a plain- 
tiff in a pending action surviving and passing to the per- 
sonal representative, so as to be available to creditors, and 
hence becoming assignable and saleable, in many cases 
where the cause of action before suit brought would abate. 
It would be an anomaly indeed if creditors of an estate 
could take advantage of rights not available to creditors 
of a bankrupt. A construction which would produce such 
an anomaly should be avoided if possible. We must look 
to the state law to see what the bankrupt might “by any 
means have transferred.” Looking to the laws of this 
state, and finding that the interest in the pending suit 
here in controversy was transferable, and that our laws 
distinguished it from a right of action not in suit, it would 
seem that this distinction should be borne in mind in con- 
struing the general language of the federal statute, which 
was meant to be adjusted to the many and diverse local 
laws and statutes of the several states of the Union, so as 
to subject all of the debtor’s estate, not exempt or other- 
wise beyond the reach of creditors, to the payment of his 
debts. We think, therefore, that where the state statutes 
make a distinction between a plaintiff’s interest in a 
pending action and his cause of action before suit brought, 
making the one assignable, in cases where the other is not, 
the interest of a bankrupt in a pending action, which he 
might sell and assign, and of which his creditors might 
obtain the benefit on administration and distribution of — 
his estate, in case of his death, is to be held “property” 
within the purview of subdivision 5, rather than a “right 
of action” under subdivision 6. 

‘It may be said that subdivision 5 must be limited in 
meaning to tangible or corporeal property, by reason of 
the context, since subdivisions 2, 3 and 6 relate to partic- 
ular species of incorporeal or intangible property. But 
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subdivision 5 contains a proviso as to policies of life in- 
surance which negatives this construction, and many val- 
uable rights and species of intangible property have been 
held to come within its purview. In re Gaylord, 111 Fed. 
Rep., 717; In re Welling, 113 Fed. Rep., 189; In re Page,* 
46 ©. C. A., 160, 107 Fed. Rep., 89; Travellers’ Ins. Co. v. 
Moses, 63 N. J. Eq., 260, 49 Atl. Rep., 720; In re Sling- 
luff, 106 Fed. Rep., 154; Waldron v. Becker, 33 Misc. Rep., 
182, 68 N. Y. Supp., 402. 

We therefore recommend that the former judgment be 
adhered to. 


Durrip and Kirkparrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment. of this court is adhered to. 


The following opinion on rehearing was filed March 17, 
1904. Judgment below affirmed.t BARNES, J., dissenting: 
1. Right of Action: TorT: Property: NATIONAL BANKRUPTCY ACT: 

Prnping Action: Truster in Bankruptcy. A right of action 
for tort, is not property within the meaning of the national 
bankruptcy act; and, even though an action is pending thereon, 
such right does not pass to the trustee in bankruptcy. 


2. Action for Tort: StaruTEs: FEDERAL BanKRuptTcy Act. An action 

for conspiracy, whereby plaintiff was “driven out of business as 

a dealer in lumber,” under section 11, chapter 91a, Compiled 

, Statutes, 1901, is an action in tort, and does not arise “from the 

unlawful taking or detention of, or injury to, his property,” 
within the meaning of the federal bankruptcy act. 


SepewIck, J. 


In each of the two former opinions in this case, the con- 
clusion is based upon the proposition that a right of action 
in tort, upon which a suit is pending, passes to a trustee 
in bankruptcy under the fifth subdivision of the section 
of the bankruptcy act discussed in those opinions. It is 
assumed that our statute, which provides that a pending 
action in tort survives upon the death of the plaintiff, 

*59 LR. A, 94. + Rehearing allowed. 
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would enable ordinary creditors of the decedent to reach 
the cause of action in satisfaction of their claims. This 
is assuming a premise which is, to say the least, doubtful, 
and, even if sound, will not support the conclusion derived 
therefrom. If a right of action in tort, upon which an ac- 
tion is pending, may under our statute be classed in any 
sense as property, it does not follow that it is included 
in the fifth subdivision of the federal statute in question. 
That statute classifies these matters for itself; it specifies, 
first, documents; second, interests; third, powers; fourth 
and fifth, property; and sixth, rights of action. Upon such 
a classification, it will not do to say that rights of action 
are property. The plain intention of the statute, is to 
otherwise classify them and to distinguish, for the pur- 
_pose of this classification, between property and rights 
of action. The sixth subdivision, therefore, must be taken 
to specify all rights of action that pass to the trustee in 
bankruptcy; and, as the right of action involved in this 
case is not included, it follows that it did not pass. 
Upon the last hearing, it was contended that the claim 
upon which the action is founded is not in tort, but is 
for injury to property, under the sixth subdivision of the 
section of the federal statute in question. The argument 
is that by the action of the defendants the plaintiff’s busi- 
ness was destroyed, and that business is property, within 
the meaning of the statute. The gist of the action was 
the “unlawful conspiracy and combination of the defend- 
ants to prevent competition, regulate prices, and control 
the purchase and sale of lumber.” The resulting injury 
to plaintiff was that he was “driven out of business as 
a dealer in lumber and forced into bankruptcy.” The 
conspiracy was, of course, a tort against the plaintiff and 
the injury was personal to him. It disqualified him to 
do business by reason of the position in which it placed 
him before the business world. His creditors might, and 
no doubt would, be benefited by plaintiff’s ability to ac- 
cumulate money. They were damaged by depriving him 
of his ability to do so, through loss of his business repu- 


278 NEBRASKA REPORTS. [VOL. 66 


Cleland v. Anderson. 


tation, just as they would have been through the loss 
of a limb or other physical disability. Damages of this 
nature do not arise “from the unlawful taking or deten- 
tion of, or injury to, his property.” 

All other questions raised in this litigation seem to have 
been properly disposed of in the former opinions. 

The judgments heretofore entered in this case, are va- 
cated and the judgment of the district court is 


AFFIRMED. 
BARNES, J., dissenting. 


Having been a member of the department of the commis- 
sion which formulated the former opinion in this case, I 
still adhere to that opinion, and therefore dissent, but 
without writing a dissenting opinion. 


Notr.—Assignment of Tortious Rights of Action—In distinguishing 
between tortious acts which are assignable and those which are not, 
the test ordinarily is: Will the right of action survive to the personal 
representatives of the assignor? A right of action for assault and 
battery, breach of promise, false imprisonment, malicious prosecu- 
tion or slander—in which the damages consist in mental or corporal 
anguish—is not assignable. But a right of action for conversion, 
trespass, or case for negligence resulting in the injury or destruction 
of property, is assignable, for example: 

A mere right of action for fraud unconnected with any property 
which has a legal existence and value, is not assignable. Archer v. 
Freeman, 124 Cal., 528. 

A right of action for official fees illegally exacted, is assignable. 
Stewart v. Balderston, 10 Kan., 131. 

Where an insolvent debtor makes an assignment for the benefit 
of his creditors, the assignee can not maintain an action against an 
attaching creditor and the sheriff for injury to the business credit 
and reputation of his assignor as a result of the alleged malicious 
levy of a writ of attachment prior to the assignment. Slauson v. . 
Schwabacher, 4 Wash. [St.], 783. 

A right to recover damages for a personal tort—false imprison- 
ment—is @ mere personal right and is not assignable, even after 
verdict and before judgment. Hunt v. Conrad, 47 Minn., 557. 

A cause of action for fees collected in favor of a de-jure officer 
against a de-facto officer who wrongfully holds over, is assignable. 
Platt v. Stout, 14 Abb. Pr., 0. s., 178. 

Unearned Fees and Salaries of Public Officers, Are Not Assignable; and 
This, by the Great Weight of Authority, in the Absence of Any Statute.— 
The public service is protected by protecting those engaged in per- 
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forming public duties, and this, not on the ground of their private 
interest, but upon that of the necessity of securing the efficiency of 
the public service, by seeing to it that the funds for its maintenance 
should be received by those who perform the work, at such periods 
as the law has appointed for their payment. The particular cases 
presented were of the assignment of a month’s salary in advance; 
and the claims were sold at ten per cent. discount. This being a sale 
and not a loan, presented no question of usury, but was held void as 
against public policy. Opinion by Johnson, J., concurred in by all 
the judges, including Sanford E. Church and Charles J. Folger. 
Bliss v. Lawrence, 58 N. Y., 442; Schloss v. Hewlett, 81 Ala., 266; Bangs 
vb. Dunn, 66 Cal., 72; Ellis v. State, 4 Ind., 1; Holt v. Thurman, 63 8. 
W. Rep. [Ky.,1901], 280. Contra: State v. Hastings,* 15 Wis., #75; 
Brackett v. Blake, 7 Met. [Mass.], 335; Vulhall v. Quinn, 1 Gray [Mass.], 
105; Macomber v. Doane, 2 Allen [Mass.], 541. Assignment held good 
as to unearned salary of school-teacher. Johnson v. Pace,j 78 Il., 143. 
The assignment of unearned official salaries, is forbidden by federal 
statute and in England. Some American courts who have cited 
English cases do not appear to have been advised of the latter fact. 
—W. F. B. 


THOMAS Murray VY. City OF OMAHA BY AL. 
Finep NovEeMBER 6, 1902. No. 12,197. 
Commissioner's “#pinion, Department No. 2. 


1. Municipal Corporations: Torts: AcT oF INDEPENDENT BoarpD. A 
municipal corporation is not liable for the torts of an inde- 
pendent board, constituted by the charter or by general law 
to perform some public service from which the municipality 
derives no special advantage in its corporate capacity, even 
though the duties imposed on such board might have been 
imposed upon the municipality, and its members are appointed 
by the municipal government under the provisions of the 
charter or law. 


2. Act of Independent Board: Ratirication. Nor is the municipality 
to be held liable for the acts of such a board on the ground 
that it ratified and adopted them, where the matters involved 
are not within the scope of the powers conferred on it by 
the charter, but are expressly confided to the board. 


# By a divided court. 

+ This case arose under an attempt to garnishee the wages of a 
school-teacher. The teacher had given an order for unearned sal- 
ary to a preferred creditor; the board of directors accepted the 
erder on condition of the ‘completion of the contract. Another 
pl brought the garnishment proceeding. Assignment held valid. 
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Error from the district court for Douglas county. Ac- 
tion in trespass for the tearing down a building as a nui- 
sance under municipal ordinance. The facts appear in the 
opinion. Tried below before Baxter, J. Judgment for 
defendants. - Plaintiff brings error. Affirmed. 


I. J. Dunn, for plaintiff in error 
W. J. Connell and James H. Adams, contra 


Pounpn, C. 


This is an action against the city of Omaha and the 
members of the board for the inspection of buildings, ap- 
pointed under its charter, to recover for the alleged wrong- 
ful tearing down of certain frame buildings condemned 
by the board as nuisances under provisions of a municipal 
ordinance. The principal contest was as to the liability of 
the: city, and as no other question is argued in the plain- 
tiff’s briefs, we are concerned with that aspect of the case 
only. Section 36 of the act of 1893* for the government of 
cities of the metropolitan class, which was in force at the . 
time of the occurrence out of which this case arose, gave 
the mayor and council power to provide for fire-limits; to 
provide for the removal of buildings erected contrary to 
fire-limit regulations; to provide that buildings within 
such limits, which had become dangerous by reason of de- 
cay, be removed, and to assess the cost of removal upon the 
land, or to collect it from the owner personally. While 
the language used is somewhat ambiguous, taken in con- 
nection with section 107 of the same act, we think it was 
intended to give the mayor and council power to provide 
general rules upon these subjects by ordinance. Section 
107 provided that in every city of the metropolitan class 
there should be a board for the inspection of buildings, 
which should “have charge of the enforcing of all ordi- 
nances pertaining to party walls, or the erection, con- 

* Compiled Statutes, 1893, ch. 12q, 
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struction, alteration, repair, or removal of buildings.” In 
other words, the power to make rules on such subjects was 
left to the city; the power to apply, execute and enforce 
them was intrusted to this board. The statute also pro- 
vided that the principal and executive officer of the 
board should be an inspector of buildings, and the city 
authorities, evidently construing the statute as we have 
done, provided, in the ordinances shown in evidence, cer- 
tain general rules for carrying out the powers given by 
section 36, and left their execution to that officer. The 
contention of the plaintiff is that the provisions of the 
ordinance as to the mode of procedure in removing a dan- 
gerous building were not strictly adhered to, and that for 
such reason the defendants became liable. A verdict for 
the defendants was directed in the trial court, and the 
plaintiff has come here by petition in error. 

We are of opinion that the city was not liable for the 
manner in which the board for the inspection of buildings 
exercised its office. The execution of laws and ordinances 
as to the erection, repair and removal of buildings was 
given expressly, not to the city, but to this board. The 
board was not under the control of the city government, 
but exercised its own discretion. It could not be ordered 
to condemn or remove this or that building. All the city 
could do was to enact ordinances providing general rules. 
When these were enacted, their execution and application 
was left to the board. The city did not enforce them. As 
the board was the, creature of the statute, and exercised 
powers derived from the state, not from the city, we do 
not see how it can be said to represent the municipality 
so,as to make the latter liable for its wrongful acts. The 
individual members are the persons to proceed against, 
not the city. As a general rule, a municipal corporation 
is not liable for the torts of an independent board, con- 
stituted by the charter or by general law to perform some 
public service from which the municipality derives no 
special advantage in its corporate capacity, even though 
the duties imposed on such board might have been imposed 
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upon the municipality, and its members are appointed by 
the municipal government under the provisions of the 
charter or law. 1 Beach, Public Corporations, sec. 740; 
Williams, Municipal Liability for Tort, secs. 16, 17; 20 
Am. & Eng. Ency. Law [2d ed.], 1203. In such case the 
board represents the state and exervises its sovereignty ; 
it is not an agent of the municipality. That the duties 
confided to the board in question were for the interest 
of the general public and might equally well have been left 
to a board appointed by the state government, or even to a 
state officer, is illustrated by other provisions in our laws. 
Not to mention the various statutes which are or have 
been in force providing for appointment of fire and police 
commissions by the governor, and giving such boards ex- 
tensive powers in municipal affairs, section 15, chapter 
30, Compiled Statutes,* 1901, puts the execution of the 
laws as to fire-escapes in the hands of the state. This is 
a matter of general public concern of the same nature as 
the condemnation and removal of dangerous, decayed and 
inflammable structures; and it is obvious that in either 
case the police power of the state is exercised, and the 
authority which the state sets up to wield that power 
represents the sovereignty of the state. Such has heen the 
general course of decision with respect to boards so con- 
stituted. Bryant v. City of St. Paul, 33 Minn., 289, 23 N. 
W. Rep., 220; VeGinnis v. Inhabitants of Mediway, 176 
Mass., 67, 57 N. FE. Rep., 210; Gilboy v. City of Detroit, 
115 Mich., 121, 73 N. W. Rep., 128; Afead v. City of New 
Haven, 40 Conn., 72,16 Am. Rep., 14. In Bryant v. City 
of St. Paul,—a case in which responsibility for the acts 
of a board of health, composed of the city engineer, city 
physician and four members of the city council, was in 
question,—the court said: “The duties of such officers 
are not of that class of municipal or corporate duties with 
which the corporation is charged in consideration of char- 
ter privileges, but are police or governmental functions, 
which could be discharged. equally well through agents 
* Cobbey, Annotated Statutes, sec. 6359, 
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appointed by the state, though usually associated with 
and appointed by the municipal body. The nature of the 
duties as public are the same in either case.” In J/c- 
Ginnis v. Inhabitants of Medicay, supra, it was held that 
the municipality was not liable for the acts of a liquor- 
licensing board consisting of the selectmen of a town. 
In Mead v. City of New Haven, supra, the city, under 
power conferred by its charter, appointed an inspector 
of steam boilers and provided through a by-law that no 
one should use such a boiler until it had been tested by 
the inspector. It was held that the city was not liable for 
negligence of such inspector, the court saying: “The city 
must, we think, be regarded as the agent of the govern- 
ment, and acting for the state and not for itself in making 
the appointment of inspectors, and therefore not liable for 
the inspector’s negligence.” It can make no difference 
that the board was charged with the enforcement of mu- 
nicipal ordinances. The same is true of police commissions, 
excise boards, boards of health, and the like, as to which 
it is settled no liability attaches to the municipality. The 
ordinances which the board was constituted to carry out 
were enacted under authority of the state in furtherance 
of the police power of the state. The matters provided for 
might have been covered by general statute, and put in 
charge of general state officers, had the legislature so pre- 
ferred. 

It is contended that the city should be held for the rea- 
son that it afterwards ratified and adopted the wrongful 
acts of the board. The acts in question were not within 
the scope of the authority of the general municipal offi- 
cers, and we do not see how they could do by ratification 
what the statute confided to other and independent offi- 
cers. The enforcement of building ordinances was for the 
board, not the city, and the city could not enforce them 
by adoption or ratification, any more than in the first in- 
stance. Calwell v. City of Boone, 51 Ta., 687, 2 N. W. 
Rep., 614, 38 Am. Rep., 154; Peters v. City of Lindsborg, 40 
Kan.,654, 20 Pac. Rep., 490. In City of Omaha v. Croft, 60 


284 NEBRASKA REPORTS. [ VOL. 66 


Douglas County v. Moores. 


Nebr., 57, the acts complained of were in the line of the 
city’s authority, and done by virtue of an ordinance pro- 
viding therefor. ‘The city had the power to do them in the 
first instance, and could ratify and adopt them when done 
by others. 

We recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


County oF DOUGLAS ET AL. V. FRANK E. MOORES ET AL. 
FIrep NOVEMBER 6, 1902. No. 11,389. 
Commissioner’s opinion, Department No, 3. 


Costs: WITNESS Fres: STATUTE: PayMENT INTO TREASURY. No costs 
of any kind can be taxed in a case, unless the statute makes 
provision therefor, and the legislature may, in providing for 
the taxation of witness fees and other costs, make a con- 
dition that such fees and costs shall be called for within a 
certain specified time, in default of which they shall be paid 
into the county treasury for the benefit of the school fund. 


Error from the district court for Douglas county. 
Action on the official bond of the ex-clerk of the district 
court to recover unclaimed witness fees. Tried below be. 
fore BAxtsEr, J. Judgment of non-suit below. /eeversed. 


George W. Shields, for plaintiffs in error. 


James H. Adams (Asel Steere, Jr., on motion for re- 
hearing), contra. 


Durrip, 0. 


This is an action on the official bond of Frank E. Moores, 
as clerk of the district court for Douglas county, to recover 
certain unclaimed witness fees and costs paid to him as 
clerk of the district court. The defendants interposed a 
general demurrer to the petition, which was sustained, and 


Vou. 66] SEPTEMBER TERM, 1902. 285 
Douglas County v. Moores. 


the plaintiffs electing to stand on the petition, judgment 
was given for the defendants. The plaintiffs bring the 
case here on error. ‘ 

Since 1869 section 26, chapter 80, Compiled Statutes of 
1901, has been in force. It is as follows: “All unclaimed 
fees and costs whick have been paid and not demanded for 
two years shall be paid in by the justice or clerk of any 
court under whose control such unclaimed fees and costs 
may be, to the school fund of the respective counties where 
such moneys belong.”* In 18777 further legislation was had 
relating to unclaimed witness fees. The act provides that 
in all cases where witness fees shall be paid to the clerk of 
the district court, county judge or justice of the peace, and 
shall remain in their hands uncalled for for the period of 
six months, a report of the same under oath shall be made 
to the county commissioners of the county. The commis- 
sioners, within twenty days after the filing of the report, 
are to publish a notice in some paper of general circulation, 
for two weeks, that the fees, if not called for in six months, 
will be paid into the common-school fund of the county. 
It is made the duty of the county commissioners to com- 
mence suit against any officer and his bondsmen who fails 
to pay over to the county treasurer the witness fees re- 
ported by him, and not called for by the party entitled 
thereto within six months after the same are reported to 
the county commissioners as above provided. The petition 
alleges that the witness fees involved in this action were 
reported by Moores as unclaimed; that thé county com- 
missioners had published notice as required by the stat- 
ute, and that Moores had failed to pay the same into the 
county treasury, though unclaimed for more than six 
months from and after the date of reporting them to the 
county commissioners. It is insisted by the defendants in 
error that these statutes are unconstitutional in that they 
seek to divest the parties to whom these witness fees be- 


* Cobbey, Annotated Statutes, sec. 9885. 
fj Compiled Statutes, ch. 28, secs. 39-41, Cobbey, Annotated Statutes, 
secs. 10882-10884. 


286 NEBRASKA REPORTS. [ Vou. 66 
Douglas County v. Moores. 


long, of their money without due process of law. It is 
further claimed that the question has been determined by 
this court adversely to the plaintiff in error in State v. 
Moores, 52 Nebr., 770. If it be conceded that the exact 
question was involved in State v. Moores, still we are of 
the opinion that the rule there announced should not be 
adhered to. The opinion in that case and the argument of 
the defendants in error in the case at bar, overlook and 
entirely ignore what, to our minds, is the controlling 
principle in this case. The witness fees allowed by statute 
are a part of the costs in a case. At common law no costs 
were taxed or allowed. It is only because of the statute 
allowing it to be done that witness fees are taxed in any 
case tried in our courts. The legislature has a right to re- 
quire that any citizen or resident of the state shall attend 
the courts of the state as a witness or juror without com- 
pensation or fee of any kind. This is a right belonging to 
the state in its capacity of sovereign. Without it it would 
not be able to administer justice among its citizens. The 
granting of pay to witnesses is a privilege extended, not a 
right which can be demanded. If the witness or juror was 
entitled to pay asa matter of right, he would have the same 
right to demand that his pay should be graduated accord- 
ing to the value of his time, and while one witness or juror 
could demand a dollar a day for his attendance on the 
court, another whose time was more valuable could demand 
ten or twenty or fifty dollars per day, as the case might 
be. But it is useless to spend time in giving reasons for the 
rule or urging arguments in its favor, as it is settled be- 
yond controversy or dispute that, in the absence of a stat- 
ute, witness fees or other costs can not be allowed. Dow 
v. Updike, 11 Nebr., 95; 5 Ency. Pl. & Pr., p. 110, and cases 
cited. This being so, and the right inhering in the legis- 
lature to award fees to witnesses or not, as it sees fit, it is 
not a question open for argument that if fees are allowed, 
it may be on any condition which the legislature sees fit to 
impose. Had the legislature seen fit, in passing the orig- 
inal statute allowing witness fees to be taxed, to say that 
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they should be paid into the treasury for the benefit of the 
school fund unless the witnesses or the parties claiming 
the fees should demand them within six months, or any 
other specified time, no one would question the validity of 
such a law, or contend that the legislature, in granting the 
privilege to a witness to claim fees for his attendance, could 
not extend it on any legal condition which it saw fit to 
impose. Having the right to do this originally, it has the 
same right to incorporate the condition into the statute 
by way of amendment or subsequent legislation. That is 
all that has been done in the present case. The fees in- 
volved were all paid in under the statute as it now exists, 
and the witnesses or other parties who might have claimed‘ 
the fees if demanded within the time required by statute 
have lost their right to them by their laches. They have 
not performed the condition which entitles them to claim 
these fees. 

We recommend that the judgment of the district court 
be reversed. 


AMES and ALBERT, CC., concur. 


- By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


JAMES L. BROWNE, APPELLANT, V. CHARLES PALMER ET AL., 
APPELLEES. 


FIED NOVEMBER 6, 1902. No. 12,065. 


Commissioner’s opinion, Department No. 3. 


1. Affidavit: Norary PUBLIC OF FOREIGN GOVERNMENT OR SISTER 
State. An affidavit taken before a notary of a sister state 
or foreign government, is properly received in support of 
a motion in the courts of this state. 


2. Consul is Notary Within Meaning of Statute. Section 1750, 
Revised Statutes of the United States, confers on consular 
officers the power “to perform any notarial act which any 
notary public is required or authorized by law to do within 
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the United States.” Held, That such consular officer is a 
notary public within the meaning of our statute, and author- 
ized to take and certify affidavits of depositions for use in 
the courts of the state. 


3. Review: DEFENDANT SERVED BY PUBLICATION: PETITION IN ERROR. 
A defendant served by publication only, who has parted with 
his interest in the property involved in the-action, is not 
entitled to have the judgment entered therein set aside under 
the provisions of section 82 of the Code of Civil Procedure,* 
but this court can review the action of the district court 
in such case only on petition in error. 


4. Deed: Easement: Hicnway: STrReer IMPROVEMENTS: RESERVATION, 
H. and M., being the owners of a large tract of land, donated 
a part of the tract to the city of Omala for park purposes, 
under the circumstances fully set out in the opinion filed 
in City of Omaha v. Meyeath, 46 Nebr., 502. A strip eighty feet 
wide entirely surrounding the park tract was also conveyed 
to the city, the deed thereto reciting: “And for the considera- 
tion aforesaid we also hereby convey to the said city of Omaha 
a strip of land eighty (80) feet wide, adjoining and entirely 
surrounding said park, for the purpose of a public street or 
highway, and that the said city of Omaha shall lay out and 
improve said street or highway, and shall forever after keep 
the same in good order and repair at the expense of the said 

, city, and in case of failure or neglect to comply with any 
or all of said conditions, then and in that case the title to 
said street or highway shall revert back and reinvest in 
the said parties of the first part, their heirs or assigns, - 
according to their original interests.” Held, That the owners 
of lots abutting said eighty-foot strip could not be charged 
with the cost of sidewalks constructed thereon by the city, or 
with any work properly classed as a street improvement. 


N 


APPEAL from the district court for Douglas county. 
Action to foreclose a tax certificate. Heard below before 
Fawcett, J. Decree for the defendants. Plaintiff ap- 
peals. Affirmed. 


W. A. Saunders, for appellant. ; 
Howard H. Baldrige and W. A. De Bord, contra. 


DuFrris, C. 


The appellant Browne commenced this action to fore- 
close a tax certificate issued by. the county treasurer 


* Cobbey, Annotated Code, see. 82, and see note. 
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of Douglas county covering the south 75 feet of lot 9, 
block 9, in Hanscom Place, an addition to the city of 
Omaha. The taxes for which the lot was sold included 
$22.77 for general city and county taxes and $98.63 for 
taxes levied for the construction of a sidewalk on Wool- 
worth avenue, abutting said lot. The defendants being 
non-residents of the state were served by publication only. 
No appearance being made, a decree was entered on the 5th 
of January, 1900, foreclosing the tax certificate and order- 
ing a sale of the premises to satisfy the amount found due. 
March 1, at a subsequent term of the court, the defend- 
ants joined in a motion to set aside the decree on the 
ground that they were served by publication only, and had 
no actual notice of the pendency of the suit. They also 
filed an answer admitting the sale of the real estate for 
taxes as set forth in the petition, and alleging that on the 
15th of December, 1899 (which was during the pendency 
of the action), the defendants George Macleod and Chris- 
tina Macleod Allen conveyed their interest in said lot to 
the defendant Charles Palmer. The answer offers to pay 
the amount of regular taxes assessed against the property, 
and alleges that the sidewalk tax was levied without au- 
thority, and was an illegal charge against the property, on 
account of a certain condition in a deed made by Hanscom 
and Megeath to the city of Omaha, conveying to said city 
what is known as “Hanscom Park,” and which condition 
will hereafter be referred to. The motion to set aside the 
decree and allow the defendants to come in and answer and 
defend the action, was supported by the affidavit of Charles 
Palmer, taken before a notary public of Prince Edward 
Island, Dominion of Canada. April 21, 1900, the court 
sustained the motion as to the defendant Charles Palmer 
but denied it as to the other defendants, without prejudice 
to their right to renew said motion at a subsequent date. 
The record does not disclose upon what ground the court 
overruled the notion as to the defendants George Macleod 
and Christina Macleod Allen, but it was undoubtedly be- 
cause these parties had not filed their own affidavits show- 
25 
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ing that they had no knowledge of the pendency of the ac- 
tion prior to the decree. May 15, 1900, Christina Macleod 
Allen filed a motion to vacate the decree as to her, which 
motion was supported by an affidavit taken before William 
Gibron, United States vice-consul and acting consul at the 
city of Glasgow, Scotland, and afterward the court sus- 
tained said motion, and set aside the decree as to Christina 
Macleod Allen, and allowed her to refile her answer ten- 
dered in the case upon the filing of her first motion. A 
final decree was entered foreclosing the tax lien as to the 
general city and county taxes and adjudging the sidewalk 
tax null and void, and from this decree the plaintiff has 
taken an appeal to this court. 

The appellant insists that the district court had no au- 
thority to set aside the decree of January 5, 1900, for the 
reason that no legal affidavits were offered in support of 
the defendants’ motion to vacate said decree. It will be 
noticed from the foregoing statement that the affidavit of 
Charles Palmer was taken before a notary public of Prince 
Edward Island, and the affidavit of Christina Macleod 
Allen before the vice-consul of the United States at Glas- 
gow, Scotland. As to the Palmer affidavit, there can be 
no doubt that it comes strictly within the provisions of our 
statute. Section 371 of our Code of Civil Procedure is as 
follows: “An affidavit may be made in and out of this 
state, before any person authorized to take depositions, and 
must be authenticated in the same way, except as provided 
in section one hundred and eighteen.” Section 375 is in 
the following language: “Depositions may be taken out 
of the state by a judge, justice, or chancellor of any court 
of record, a justice of the peace, notary public, mayor, or 
chief magistrate of any city or town corporate, a commis- 
sioner appointed by the governor of this state to take depo- 
sitions, or any person authorized by a special commission 
from this state.” A reading of these two sections makes 
it evident that an affidavit taken before a notary public 
either in or out of the state of Nebraska may be used in 
support of a motion or other procedure in court where 
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necessary. The question of the right to use the affidavit 
of Christina Macleod Allen, taken before the vice-consul 
in Glasgow, is one of some difficulty. A somewhat ex- 
tended examination has shown that there is a dearth of 
authority upon the question. The general rule is that in 
the absence of statutory authority an affidavit taken out- 
side the state is of no validity. 

In Welsh v. Hill, 2 Johns. [N. Y.], 373, it was held: “An 
affidavit of a plaintiff in a cause residing at Havana, taken 
before the commercial and naval agent of the United 
States, resident there, may be read in this court, on a mo- 
tion for a commission to take the examination of witnesses 
’ abroad.” 

In Semmens v. Walters. 55 Wis., 675, it was held that ‘a 
consul of the United States may take depositions without 
a comission.” In support of this holding the court refers 
to section 1750* of the Revised Statutes of the United 
States [2d ed.], and Herman v. Herman, 4 Wash. (U.S. 
C. C.], 555. No provision of the Wisconsin statute is cited, 
and from the fact that the court refers to section 1750 of 
the Revised Statutes of the United States, we infer that it 
relied upon that section alone as giving the authority. 

In Sacage v. Birckticad, 20 Pick. [Mass.], 167, it is said: 
“An American consul, residing in a foreign country and 
who has been duly accredited there, is a magistrate au- 
thorized to take affidavits and depositions in such country, 
within the meaning of the rule of court respecting com- 
mnissious to take depositions.” 

Two other cases,—Herman tv. Herman, 4 Wash. [U.8.C. 
©.],555, and Adams v. State, 19 Tex. App., 250,—and which 
throw no light upon the question nnder consideration, are 
all the cases which we have been able to find in which a 
deposition or affidavit executed before a United States 
consul has been questioned. None of the cases above 
cited throw any light upon the power of a cousul under our 
statute to take a deposition or an affidavit, and we are 
therefore driven to an examinttion of section 1750* of the 


*U. 8. Compiled Statutes, 1901, p. 1196. : 
; Fed. Cas. No, 6,407. 
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Revised Statutes of the United States, which in part is as 
follows: “Every secretary of legation and consular officer 
is hereby authorized, whenever he is required or deems it 
necessary or proper so to do, at the post, port, place, or 
within the limits of his legation, consulate, or commercial 
agency, to administer to or take from any person an oath, 
‘affirmation, affidavit, or deposition, and to perform any 
notarial act which any notary public is required or au- 
thorized by law to do within the United States. Every such 
oath, affirmation, affidavit, deposition, and notarial act 
administered, sworn, affirmed, taken, had, or done, by or 
before any such officer, when certified under his hand and 
seal of office, shall be as valid, and of like force and effect 
within the United States, to all intents and purposes, as 
if administered, sworn, affirmed, taken, had, or done, by or 
before any other person within the United States duly 
authorized and competent thereto.” Under this section 
there can be no doubt that affidavits or depositions taken 
before a United States consul within the limits of his con- 
sulate may be properly used in any federal court or before 
any federal officer or tribunal where such affidavit or depo- 
sition is requisite. But the federal congress can not estab- 
lish rules of evidence or forms of procedure for our courts, 
and if section 1750 does not confer upon United States 
consuls the powers and privileges of a notary public within 
the meaning of our own statute, then an affidavit or deposi-. 
tion taken before them is not properly receivable in our 
courts. It will be observed that the section above quoted 
from authorizes every secretary of legation and consular 
officer to perform any notarial act which any notary public 
is required or authorized by law to do within the United 
States. This language undoubtedly confers upon United 
States consuls every power of a notary public. An officer 
who may perform any notarial act which a notary public 
may do, is certainly invested with all the powers possessed 
by a notary under our statute, or under the statute of any 
of our sister states; and one who performs the duties of a 
notary, and who is invested by statute with power and 
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authority so to do, falls within the meaning of our statute 
as such official as fully as though his warrant of appoint- 
ment gave him that name, instead of some other official 
title. We conclude, therefore, that a United States consul, 
duly accredited by the federal government to a foreign 
power, may, under our statute, take affidavits or deposi- 
tions for use in our courts. This being so, the court did 
not err in receiving and considering the affidavit of Chris- 
tina Macleod Allen in support of her motion to vacate the 
decree. 

The appellant further insists that the court erred in 
vacating the decree so far as it relates to the interest of 
Christina Macleod Allen, for the reason that she had dis- 
‘posed of her interest in the property in controversy prior 
to the filing of the motion. In Powell v. McDowell, 16 
Nebr., 424, this precise point was before the court. Powell,’ 
- being made defendant in a foreclosure proceeding, was 
served by publication only. After decree he moved to have 
the same vacated, and this was denied, because it was 
shown that he had parted with all interest in the land after 
the commencement of the action and prior to filing his 
motion. The first headnote is as follows: “A party 
against whom a judgment or decree has been rendered, 
upon service by publication, must show that he has an 
interest in the subject of the action and that he is entitled 
to be heard in a defense thereto, before he can be entitled 
to have the decree or judgment set aside under the provis- 
ions of section 82 of the Civil Code.” The answer of the 
defendants filed in this case shows that Christina Macleod 
Allen had parted with her interest in the premises prior 
to the filing of her motion to vacate the decree against her. 
If she had conveyed by warranty deed, so as to be liable on 
her covenants, she would still have an interest in this lot 
which she might protect by having the decree vacated, and 
by making any defense that she might have against the 
taxes sought to be enforced against the premises. She 
conveyed; however, by quitclaim deed. Her conveyance 
contains no covenants against incumbrances of any kind, 
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She was, therefore, no longer interested in the premises, 
and had no interest to defend. Upon this ground the court 
should have refused her motion. This would require a 
reversal of the decree, so far as the interest in the lot ac- 
quired from Christina Macleod Allen is concerned, had the 
proper steps been taken to correct theerror. It has become 
the settled rule of this court that errors of law occurring 
at the trial of an equity case can be reviewed by this court 
only on petition in error. In Lowe v. Riley, 57 Nebr., 252, 
it is said at page 260: “Again, if the district court erred in 
denying the appellants a jury for a trial of the issues in 
this proceeding, that was an error of law which occurred 
at the trial and can not be reviewed on appeal, but only on 
petition in error.” Frenzer v. Phillips, 57 Nebr., 229. 
The only remaining question is the correctness of the 
decree upon the merits. The agreed statement of facts 
upon which the case was tried shows that Andrew J. Han- 
scom and James G. Megeath deeded to the city of Omaha 
a large tract of land now known as “Hanscom Park,” the 
deed containing the following condition: “And for the 
consideration aforesaid we also hereby convey to the said 
city of Omaha a strip of land eighty (80) feet wide, adjoin- 
ing and entirely surrounding said park, for the purpose of 
a public street or highway, and that the said city of Omaha 
shall lay out and improve said street or highway, and shall 
forever after keep the same in good order and repair at the 
expense of the said city, and in case of failure or neglect to 
comply with any or all of said conditions, then and in that 
ease, the title to said street or highway shall revert back 
and reinvest in the said parties of the first part, their heirs 
or assigns, according to their original interests.” The 
sidewalk taxes in controversy in this case were, as before 
stated, levied and assessed against the lot for the building 
of a sidewalk abutting thereon, and included within the 
80-foot strip described in the deed from which the above 
quotation was taken. In City of Omaha v. Megeath, 46 
Nebr., 502, it was held: “Where a strip of ground sur- 
rounding a tract of land designed for a public park was 
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conveyed by parties who owned other land outside of and 
abutting upon the said strip upon the express conditions 
in the deed of conveyance, that the grantee should lay out 
and improve said strip as a street and forever after keep 
the same in good repair and order at its own expense, such 
city, for improving or keeping in repair such street, can 
not require payment by its grantors because of their owner- 
ship of the aforesaid abutting property, and the same ex- 
emption from liability exists in favor of one who has since 
purchased a part of said abutting property.” This is con- 
clusive of the case at bar. The city was to improve the 
whole of the 80-foot strip. Whatever street improvements 
the city may desire to make upon this tract it must make 
at its own expense. The claim of the appellant that im- 
provements to be paid for by the city should be limited to 
that part used for a roadway alone, is contradicted by the 
express terms of the deed. The city must improve the 
whole strip so far as it desires improvements to be made 
thereon. 

For the reasons above given, we recommend that the de- 
cree of the district court be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


SuLPHO-SALINE BATH COMPANY Vv. WINFRED E. ALLEN. 
FILED NOVEMBER 6, 1902. No. 12,206. 
Commissioner’s opinion, Department No. 3. 


1. Bailee: NEGLIGENCE: BURDEN. The burden is on a bailee for hire 
to show that property intrusted to his care was lost without, 
negligence on his part. 


2. Bailment for Hire. A bailment is for hire, although no direct 
hire is paid for the bailment, where it is a necessary incident 
of a business in which the bailee makes a profit. 


e 


» 
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3. Federal Congress: RULES oF EVIDENCE IN StaTE CourT. The 
federal congress is not authorized to prescribe rules govern- 
ing the admissibility of evidence in the courts of this state. 


Error from the district court for Lancaster county. Ac- 
tion in nature of special assumpsit by bailor against bailee 
for hire. ‘Tried below before HoLmMEs, J. Judgment for 
plaintiff. Defendant brings error. A/ffirmed. 


Charles O. Whedon and J. A. Brown, for plaintiff in 
error: 


Plaintiff-below’s testimony discloses negligence on his 
part in losing his key, or in allowing the same to be stolen 
while in his possession. This negligence was the direct o1 
proximate cause of the loss complained of, and plaintiff 
could not recover. Brady v. Chicago, St. P., M. & O. R. 
Co., 59 Nebr., 238; Omaha H. R. Co. v. Doolittle, 7 Nebr., 
481. 


Frederick Shepherd, contra. 


DurFFin, C. 


The plaintiff in error operates a bath-house in the city 
of Lincoln, having among its other attractions. a plunge 
bath. In the office where tickets are sold is a system of 
drawers or boxes in charge of an attendant who presents 
one of them to any patron having valuables about his per- 
son, in which the valuables are deposited, the box returned 
to its proper place and locked, and the key given to the 
patron. After taking his bath the visitor returns the key 
to the attendant, who unlocks and presents the drawer to 
the visitor, who, in this way, regains possession of such 
valuables as he may have deposited. On the évening of 
July 21, 1900, Allen, the defendant in error, visited the 
bath-house, in company with one Chase, for the purpose of 
getting a bath. On purchasing tickets, the attendant 
presented a box to each of them, in which they deposited 
their valuables, received the keys to their respective boxes, 
passed into the bath-room, each taking a separate dressing 
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room, where they disrobed, and afterward enjoyed their 
bath in the plunge. Allen testifies that he placed the key 
given to him in his coat pocket and that on returning to 
his dressing room he noticed that his clothing had been 
disarranged by some one during his absence in the bath, 
and his key was missing. He immediately notified the at- 
tendant from whom he had received the key, and was told 
that his property could not be returned until the managing 
official opened the boxes. The next morning he called at 
the bath-house and had a talk with the manager, who told 
him that his key had been turned in, and that his property 
was gone; that detectives had been employed; and re- 
quested him to call again a day or two later. The second 
day thereafter Allen again called upon the manager, and 
was told that nothing further had been learned, and, on 
Allen’s demand to be paid the value of his property, pay- 
ment was refused. This action was thereupon commenced 
to recover the value of the deposit, which, in his petition, 
Allen alleges was a gold watch of the value of $45, and 
currency to the amount of $116. 

The answer is as follows: 

“For answer to the petition of the plaintiff defendant 
admits that on or about the 21st day of July, 1900, plain- 
tiff came to the defendant’s bath-house to take a swim in 
its swimming pool; that before he went into said pool he 
without any request from defendant placed in a drawer 
at defendant’s counter certain effects the kind, character 
and value of which if the same had value defendant was 
not at any time informed or advised, which drawer was 
securely locked and the key was then and there delivered 
to plaintiff who took the same away with him. Plaintiff 
never returned said key nor is defendant aware what dis- 
position he made of it. 

“Defendant denies each and every allegation and aver- 
ment in the petition contained not hereinbefore specif- 
ically admitted. 

“Wherefore defendant prays to be hence dismissed with 
costs,” 
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We think the evidence fairly establishes the fact that a 
custom prevailed at the bath-house of inviting its patrons, 
when they purchased a ticket entitling them to a bath, to 
place their valuables in one of the boxes described. That 
this made the company a bailee of the property, can not 
be doubted. The evidence shows that the house had many 
patrons, that the dressing rooms were not provided with 
locks, thus rendering it necessary that some place should 
be provided for the safe-keeping of such valuables as 
visitors might have about their person while taking a 
bath. 

In Woodruff v. Painter, 16 L. R. A. [Pa.], 451, a retail 
dealer in clothing was sued for the value of a watch which, 
at the direction of a clerk, he had placed in a drawer while 
trying on a suit of clothes. The court said (page 452): 
“When the defendants opened a retail clothing store they 
thereby invited the public to come into their place of busi- 
ness and purchase clothing in the usual manner; and when 
they extended this invitation they assumed some duty to 
the people who should respond to it. Even the house- 
holder who permits the use of a path leading to his house 
is deemed to hold out an invitation to all people who have 
any reasonable ground for coming thither to pass along 
his pathway, and is therefore held responsible for neglect- 
ing to fence off dangerous places. 1 Addison, Torts,* 203. 
So, too, a shopkeeper is liable for neglect on leaving a 
trap-door open without any protection by which his cus- 
tomers receive injury. Parnaby v. Lancaster Canal Co., 
11 Ad. & El. [Eng.], 223. In like manner it can not be 
doubted that, if these defendants had maintained or per- 
mitted a danger of any kind in their store, and by reason 
of it the plaintiff had sustained bodily injury, they would 
have been answerable to him for the consequences. In 
such case they would be said to have been guilty of 
negligence,—guilty of a neglect of duty which they owed 
to the customer; but I apprehend that the duty neg- 
lected would arise from an implied contract that, if 

* Dudley & Baylies’ edition. se 
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customers would come to their store, no harm that 
could reasonably be averted should overtake them, and 
the consideration for such promise would be the chance 
of profit from their patronage. Upon principle the con- 
tract must be held to extend to the safety of such property 
as the customer necessarily or habitually in pursuance 
of a universal custom carries with him. Whatever thus 
necessarily, or in common with people generally, he habit- 
ually carries with him, and must necessarily lay aside in 
the store while making or examining his purchases, he 
is invited to lay aside by the invitation to come and pur- 
chase, and, having laid it aside upon such invitation and 
with the knowledge of the dealer, he has committed it to 
his custody. And, this being a necessary incident of the 
business upon which the customer was invited to come to 
the store, the care of the property would be within the au- 
thority of the salesman assigned to wait upon him; it 
. would be part of the transaction in which he is authorized 
to represent his employer. This much was assumed with- 
out question in Bunnell v. Stern, 122 N. Y., 539, 10 L. R. 
A., 481, a case differing from the present in this only: 
that the article lost was a lady’s cloak, and the sales- 
woman took no care whatever of it. Assuming that the 
jury would have found that a watch is such personal be- 
longing as men usually carry with them, and that in the 
selection of a suit of clothes it is necessary or usual to 
remove it from the person, and lay it aside; and, further, 
that the plaintiff, by direction of the defendants’ sales- 
man, placed his watch in a designated drawer in the 
store, preparatory to the selection of a suit of clothes, to 
purchase which he visited the store,—the defendants ~ 
thereby became chargeable as bailees. The principles 
which govern that relation are briefly and clearly stated 
by Judge Story, in his work on Bailments, thus: ‘When 
the bailment is for the benefit of the bailor, the law re- 
quires only sl'ght diligence on the part of the bailee, and 
of course makes him answerable only for gross neglect. 
When the bailment is for the sole benefit of the bailee, the 
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law requires great diligence on the part of the bailee, and 
makes him responsible for slight neglect. When the bail- 
ment is reciprocally beneficial to both parties, the law 
requires ordinary diligence on the part of the bailee, and 
makes him responsible for ordinary neglect. Manifestly 
the bailment, in a case like the present, is of the latter 
class, for, while the customer pays nothing directly, or 
€0 nomine, for the safe-keeping of his effects, the dealer 
receives his recompense in the profits of the trade of which 
the bailment is a necessary incident. It was upon this 
principle that Lord Holt said, in Lane v. Cotton, 12 Mod. 
[Eng.], «73, 483, an action was sustainable against an inn- © 
keeper for the loss of a guest’s goods, and that the court of 
appeals affirmed the judgment of the court of common 
pleas of the city of New York in Bunnell v. Stern, supra’ ” 
The answer of the company, a bailee for hire, is peculiar. 
While admitting the receipt of the property, or of some 
property, there is-no plea that ordinary care was exer- 
cised in its preservation or that it was lost or taken from 
the possession of the company without negligence on its 
part; and the evidence on the part of the defendant below 
is more barren than its plea. We have searched the record 
in vain for any testimony as to what became of the prop- 
erty. So far as the record discloses, it may still be in the 
company’s possession. The only evidence in the record 
that the property was claimed and taken by some third 
party is a statement made by Allen, that during one of his 
calls the manager told him that the key had been turned 
in and that the property was gone. This statement, not 
under oath, can not be taken as evidence of the fact, es- 
* pecially when we consider that the manager and his clerk 
both testified on the trial, and made no attempt to show 
that the property was taken by a third party. Having re- 
ceived the property as bailee, the burden was on the de- 
fendant below to show that it was lost, if such was the 
case, without negligence upon its part. 
Complaint is made of several of the instructions given 
by the court, and particularly those defining the law re- 
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lating to contributory negligence on the part of the plain 
tiff. To review these instructions in detail would occupy 
too much time and unduly extend this opinion. It is 
sufficient to say that the defendant did not plead con- 
tributory negligence as a defense, and, if such a plea had 
been entered, there is no evidence from which contributory 
negligence on the part of the plaintiff could be inferred. 
The whole theory of the defense, as we gather it both from 
the answer and from the testimony offered by the defend- 
ant, was that it was under no obligation to return the 
plaintiff’s property until he had returned tthe key of the 
box in which it had been deposited. No time need be spent 
in demonstrating the unsoundness of such a defense. If 
the company is still in possession of the plaintiff’s prop- 
erty, or if it has been lost because of its want of ordinary 
care in its preservation, it must answer in damages for its 
value, even though the plaintiff below is unable to return 
the key through its being lost or stolen from him. The 
verdict is the only one that could have been returned under 
the evidence, and technical error in the instructions, if any 
such there be, is error without prejudice. 

Exception was taken to the action of the court in over- 
ruling the objections of the plaintiff in error to the use of 
the deposition of the defendant in error. The defendant 
in error is now a resident of the state of Washington, and 
his deposition was taken and used upon the trial. The 
‘certificate of the notary before whom the deposition was 
taken did not have an internal revenue stamp attached, 
and it is claimed that this rendered the deposition inad- 
missible in evidence under the provisions of the act of con- 
gress of June 13, 1898, entitled “An act to provide ways 
and means to meet war expenditures, and for other pur- 
poses.”* We have already held that the federal congress 
-has no authority to make rules governing the admission 
of evidence in the courts of this state, or to determine what 
shall be competent or incompetent. ‘Noble v. Citizens’ 
Bank of Geneva, 63 Nebr., 847. 


*U. S. Compiled Statutes, 1901, p. 2296. 30 U. S. Statutes at Large, 
p. 455. 
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We discover no reversible error in the record, and 
recommend the affirmance of the judgment. 


AMES and ALBERT, CC., concur. 


By the Court: lfor the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CLAUS SOTHMAN Y. STATE OF NEBRASKA. 
FILED NOVEMBER 6, 1902. No. 12,685. 
Commissioner’s opinion, Department No. 3. 


1, Intoxicating Liquors: SEARcH WARRANT: JURY TRIAL. A prosecu- 
tion under the provisions of sections 20, 21 and 22, chapter 
50, Compiled Statutes, although to some extent involving prop- 
erty rights, is not an action for the recovery of money, nor 
of specific real or personal property, and therefore is not 
within the provisions of section 280 of the Code of Civil Pro- 
cedure. 


2, Right of Appeal. Seetion 24 of the Bill of Rights applies exclu- 
sively to civil cases, and in such cases is satisfied if a party 
has resort to the court of last resort by appeal, error or 
otherwise. Alnise r. Powell, 40 Nebr., 671. 


3. Imprisonment for Debt. Section 23 of chapter 50, Compiled 
Statutes, is not in contravention of the provision of the con- 
stitution against imprisonment for debt: 


4. Information: Demtrrer. An information upon which the party 
charged is to be put upon trial, which, instead of charging an 
offense in positive terms, merely charges that the county 
attorney “has reason to believe and does believe” that the 
acts constituting the offense have been committed by the 
aecused, is vulnerable to a demurrer. 


5. Intoxicating Liquor: Breer. The courts of this state will tak 
judicial notice that beer is an intoxicant. : 


6. Criminal Pleading: Duriicity: ABATEMENT. Where two offenses 
are charged in the same count of a complaint filed before 
an examining magistrate, such duplicity does not render the 
proeeedings before such magistrate invalid, nor can it be 
successfully urged in abatement of an information filed in the 
district court based on such examination. 
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7. Plea in Abatement. Where a party has had a preliminary hear- 
ing, and has been held to answer to the district court, and 
an information is filed against him in such court, that no war- 
rant has been issued and served on him, based on the offense 
charged, and that he has never been arrested and brought 
into court on such charge, is not a good plea in abatement. 


§. Secondary Evidence: FounpATION. It is error to permit a wit- 
ness, over a proper objection, to answer a question, where such 
answer involves secondary evidence of the contents of a 
written instrument, for the admission of which no foundation 
has been Jaid, and the conclusion of the witness as to the 
nature of such instrument. 


9. Charge of Court. Charge of court examined, and held to be a 
fair and accurate exposition of the law applicable to the case. 


Error from the district court for Merrick county. 
Tried below before Grimson, J. Reversed. 


Harrison & Pearne, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, Will- 
iam B. Rose, George W. Ayres and John Patterson, for the 
state. 


ALBERT, C. ; 

A complaint in writing and upon oath was made before 
the county judge of Merrick county, one count charging 
the defendant with the crime of keeping intoxicating 
liquors, namely, beer, whiskey, brandy, wine and alcohol, 
for sale without license, contrary to law, on certain prem- 
ises in said county. In another count, he was charged with 
the unlawful sale of certain intoxicating liquors to a cer- 
tain person in said county. A warrant issued, in which the 
offenses were set forth substantially as in the information, 
directing the officer to search the premises described and 
seize the liquors if found, and to arrest the defendant. 
Under the warrant the officers seized a quantity of beer 
and other liquors, and arrested the defendant. A pre- 
liminary examination was had before the county judge, and 
the defendant was held to answer to the district court. No 
order was made concerning the liquors seized. Afterward, 
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an information was filed against the defendant, which, 
omitting the title and verification, is as follows: 

“Be it remembered, that George W. Ayres, county at- 
torney in and for Merrick county in the state of Nebraska, 
who prosecutes in the name and by the authority of the 
state of Nebraska, comes here in person into open court at 
this, the September term A. D. 1901 thereof, and for the 
state of Nebraska, gives the court to understand and be 
informed that he has reason to believe and dves believe that 
intoxicating liquor, to wit, beer was unlawfully and wil- 
fully owned and kept by one Claus Sothman in a certain 
frame building situated on lot 9, in block 22, of the village 
of Chapman in said county and state, on the 17th day of 
June, 1901, that said intoxicating liquor above described 
was intended to be and was then and there being by and 
under the direction of the said Claus Sothman, unlawfully 
sold without license or druggist’s permit having been ob- 
tained by said Claus Sothman, for the sale of said intoxi- 
cating liquors above described according to law, in viola- 
tion of the provisions of chapter 50 of the Compiled Stat- 
utes of Nebraska, contrary to the form of the statute in 
such case made and provided and against the peace and 
dignity of the state of Nebraska. 

, “Count Two. 

“And the county attorney aforesaid who prosecutes as 
aforesaid in the name and by the authority of the state of 
Nebraska aforesaid, further gives the court to understand 
and be informed that he has reason to believe and does 
believe that intoxicating liquor, to wit, whiskey was wil- 
fully and unlawfully owned and kept by one Claus Soth- 
man, in a certain frame building situated on the west half 
of lot 9 in block twenty-two of the village of Chapman in 
said county and state on the 17th day of June A. D. 1901, 
that said intoxicating liquor above described was intended 
to be and was then and there being by and under the direc- 
tion of the said Claus Sothman unlawfully sold without a 
license or druggist’s permit having been obtained by said 
Claus Sothman for the sale of said intuxicating liquor 
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above described according to law in-violation of the pro- 
visions of chapter 50 of the Compiled Statutes of Nebraska, 
contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the state of 
Nebraska. 

“Count Three. 

“And the ‘county attorney aforesaid who prosecutes as 
aforesaid in the name and by the authority of the state of 
Nebraska aforesaid, further gives the court to understand 
and be informed that Claus Sothman late of the county 
aforesaid on the 28th day of March A. D. 1901, in the 
county of Merrick and state of Nebraska, aforesaid, un- 
lawfully did sell a certain quantity of liquor, to wit, 
four glasses of beer, to one Bayard Hamilton Tivis, he, the 
said Claus Sothman, not then and there having a license 
to sell malt, spirituous and vinous liquors as by law in 
that behalf is required and he the said Claus Sothman not 
then and there having a druggist’s permit to sell such 
liquors, contrary to the form of the statute in such case 
made and provided and against the peace and dignity of 
the state of Nebraska.” 

A demurrer was interposed to each count of the infor- 
mation, and overruled by the court. The defendant then 
pleaded in abatement, as to the first and second counts, 
that he had no preliminary examination on such charges; 
as to the third, that no warrant had been issued and served | 
upon him on such offense, and that he had never been ar- 
rested and brought into court on such offense. The plea 
in abatement was overruled, and the defendant entered a 
plea of not guilty. Upon a trial had, the defendant was 
found guilty on the several counts, and the court imposed 
a fine of $300. No order was made concerning the liquors 
seized. The defendant brings error. 

It is first urged that the demurrer to the first and second 
counts should have been sustained. In this behalf it is 
argued that sections 20, 21 and 22 of chapter 50, Compiled 
Statutes,” commonly known as the search and seizure law, 
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are unconstitutional. It is not; nor could it be success- 
fully urged at this late day that the general scope of the 
act is not within the police power of the state, but the argu- 
ment of the defendant on the constitutionality of the act 
is that the constitution provides that the right of trial by 
jury shall remain inviolate; that this provision relates to 
the right of trial by jury, as it existed when the constitu- 
tion was adopted; that when the constitution was adopted 
- section 280 of the Code of Civil Procedure, which provides 
that the trial of all issues of fact arising in actions for the 
recovery of money or of specific real or personal property 
shall be by jury, was in force; that the search and seizure 
law authorizes the destruction of the liquors seized without 
a trial by jury; that, therefore, it is unconstitutional. 
Among the answers to this argument which suggest them- 
selves, the readiest seems to be that prosecutions of this 
character are not actions for the recovery of money nor 
for the recovery of specific real or personal property; 
hence they are not within the provisions of section 280, 
supra. 

Another argument urged against the constitutionality 
of the act is that it provides no appeal from the order of 
the magistrate for the destruction of the liquors, and is 
for that reason in conflict with section 24 of the Bill of 
Rights, which provides that the right to be heard in all 
civil cases, in the court of last resort, by appeal, error or 
otherwise, shall not be denied. Waiving the question 
whether the act does provide for such appeal, the section 
of the Bill of Rights just quoted applies exclusively to civii 
cases. The act under consideration, and the procedure 
under it, are criminal in their nature. It is clear, there- 
fore, that the section of the Bill of Rights relied on has no 
application to cases of this character. Besides, the remedy 
by error is open, under the general provisions of the Code, 
to any person feeling himself aggrieved by the final order 
of any inferior court or tribunal. Section 24 of the Bill of 
Rights, is satisfied when a party has resort to the court of 
last resort by appeal, error or otherwise. Moise v. Powell, 
40 Nebr., 671. 
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The constitutionality of the act is challenged on another 
ground, and that is that as section 23 of chapter 50, Com- 
piled Statutes, provides for the payment of all fines as- 
sessed under the provisions of said chapter into the school 
fund of the proper district, and for the payment of an 
amount equal to one-fourth of the amount of the fine act- 
ually collected to the complaining witness, therefore one- 
fourth of the fine is, in effect, a debt due from the defend- 
ant to such witness, and, as the payment of the fine is 
enforced by imprisonment, its enforcement in that manner 
amounts to an imprisonment for debt, in contravention 
of the express provisions of the constitution. This posi- 
tion is wholly untenable. The fine is not assessed for the 
benefit of the complaining witness, nor, for that matter, for 
the benefit of the school fund, but is a penalty for a viola- 
tion of the law. The sentence imposing the fine creates no 
liability in favor of the complaining witness which he 
could enforce against the defendant by any known civil 
process. Pushed to its logical conclusion, the argument 
would emasculate the Criminal Code, because all fines and 
penalties, when collected, are required to be paid into the 
school fund, for the use and support of the common schools 
in the respective subdivisions where they may accrue. 
Constitution, art. 8, sec. 5. If the defendant’s position be 
sound, every fine imposed is a debt due some specific sub- 
division of the state, and its enforcement by imprisonment 
unconstitutional. , 

But it is urged that the first and second counts of the 
information are bad, because, instead of directly charging 
the commission of the offenses therein mentioned, they 
charge that the county attorney has reason to believe and 
does believe that such offenses have been committed by the 
defendant. We think the criticism is just, and that a ver- 
dict on those counts should not be permitted to stand. It 
will be observed that the criticism goes, not to the verifica- 
tion, but to the body of the information. Hence the ques- 
tion of the sufficiency of an information verified on infor- 
mation and belief is not raised. The information is the 
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foundation stone of the record. The charge should be so 
direct and positive that, if all the facts stood confessed, 
the penalty would follow as a logical necessity. The 
charges here are that the county attorney has reason to 
believe and does believe that certain offenses were com- 
mitted by the defendant. Admitting all the facts stated 
to be true, it does not necessarily follow that the defendant 
is guilty, but simply that the county attorney believes him 
to be. The demurrer as to those counts should have been 
sustained. Vannatta v. State, 31 Ind., 210; Common- 
wealth v. Phillips, 16 Pick. [Mass.], 211. This, of course, 
has no application to an information filed before the ex- 
amining magistrate in cases of this character. 

The objection urged against the third count is that it 
omits the charge that the beer sold was intoxicating. 
Whatever may be the holding of other courts, this court 
has held that it will take judicial notice that beer is an 
intoxicant. Peterson v. State, 63 Nebr., 251; Kerkow v. 
Bauer, 15 Nebr., 150, 155. No sufficient reason has been 
shown for overruling these cases. Hence the demurrer 
was properly overruled. , 

It is next urged that the court erred in overruling the 
plea in abatement. The plea in abatement as to the first 
and second counts of the information charges that the de- 
fendant had not had a preliminary examination on the 
charges therein contained. The record of the county judge 
shows the contrary. It is true the charges contained in 
the first and second counts in the district court were in- 
cluded in one count before the county judge. But while 
duplicity in a count upon which a defendant is to be put 
on trial is fatal, less formality is required on a preliminary 
hearing, which is not a trial, but simply an investigation 
to determine whether the defendant should be held for 
trial. The objection to the third count urged in the plea 
in abatement is that no warrant had been issued and served 
on the defendant based on such count, and that the defend- 
ant had not been arres.od and brought into court on such 


charge. The purpose of the warrant in a criminal case is 
9 
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to authorize the officer to arrest the accused and bring him 
before the court or magistrate. When he appears volun- 
tarily, and pleads to the information, or his presence is 
secured in some other way, the issuance of a warrant and 
the arrest of the defendant would be a work of super- 
erogation. The plea in abatement was properly overruled. 

One of the witnesses testifying on behalf of the state 
was asked this question: “I will ask you to state to the 
jury, if, at the time you took this stuff [referring to the 
liquors seized], the defendant in this action exhibited to 
you a government license?” Over a proper objection of 
the defendant, the witness was permitted to answer the 
question in the affirmative. The document itself was not 
introduced in evidence, nor was there any attempt to ac- 
count for the failure to introduce it. No foundation what- 
ever was laid for the introduction of this testimony, and 
its reception involved, not only the admission of second- 
ary evidence, but the conclusion of the witness as to the 
nature of a written instrument. Questions of this char- 
acter are proper where they are merely preliminary, and 
their answers have no direct bearing on the issues. But 
this question was not merely preliminary; on the con- 
trary the answer must have told heavily against the de- 
fendant. It conveyed to the jury that at the time of his 
arrest he had a government license for the sale of intoxi- 
cating liquors. A natural inference therefrom would be 
that he would not have had such license unless he was 
engaged in the sale of such liquors. The reception of this 
evidence was prejudicial error. 

The principle defense to the merits of the case was that 
the liquors in question belonged to a social club, and were 
‘kept for the use of its members, and that the defendant in 
dispensing such liquors acted simply as steward of such 
club, and that such transaction did not amount to a sale. 
As to that defense, the court instructed the jury as fol- 
lows: 

“14. The jury are instructed that if you find from the 
evidence, beyond a reasonable doubt, that the defendant 
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had in his: possession beer as alleged in the first count and 
whiskey as alleged in the second count, on or about the 
17th day of June, 1901, and that he then had no license or 
druggist’s permit for the sale thereof, still, if you believe 
from a consideration of all of the evidence that the de- 
fendant is the alleged keeper of liquors for sale as charged 
in the first and second counts of the information, was 
merely acting as a steward or clerk of a private club, which 
had purchased and owned such liquors, the liquors being 
distributed by said steward or clerk only to other members 
of the club on checks or coupons, which had been pur- 
chased by them and the money so obtained being used for 
the purpose of paying the steward or clerk for his services, 
the use of room to which the members of the club and 
their guests had access and where the liquors were kept, 
and other expenses of the club; and if you further believe 
from the evidence that this club was organized and con- 
ducted in good faith, with a limited and select member- 
ship as well as owning its property in common, and 
founded for social, literary, artistic or other purposes to 
which the furnishmenit of liquor was merely incidental, 
this would satisfactorily account for and explain the 
possession of such liquors, if such possession is proved, 
and you should find the defendant not guilty on the first 
and second counts of the information. But, if you believe 
from the evidence that the organization of the club was 
merely to provide its members with a convenient method 
of obtaining a drink whenever they desired it, or if the 
form of the organization was no more than a pretense or 
device to enable the proprietor to conduct an unlawful 
traffic, then, in that case he could not have satisfactorily 
accounted for the possession of the liquor, if such pos- 
session be proved in manner and form as hereinbefore ex- 
plained to you, and you should find him guilty on the first 
and second counts of the information.” 

A considerable portion of the defendant’s brief is de- 
voted to a criticism of this instruction, and the theory of 
the case thereby covered. The defendant insists that the 
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evidence shows that the liquors were owned and kept by a 
social club, for the use of its members, and that in dis- 
pensing such liquors he merely performed his duties as 
steward of such club. The evidence tends to show the 
organization of the club, that the defendant was its 
steward, and that the liquors were owned and kept by it 
for the purpose stated, and dispensed by the defendant as 
the club steward. But this evidence is by no means con- 
clusive. The evidence shows that the initiation fee for 
membership in the club was 25 cents, upon payment of 
which the novice was given a coupon, which entitled him 
to a certain quantity of liquor or other refreshments at 
the disposal of the club. When such coupon was ex- 
hausted, another could be had on payment of another 25 
cents. The number of coupons issuable to each member 
was limited only by his willingness and ability to pay for 
them. The defendant appears to have been not only the 
steward of the club, but also its clerk and treasurer, and 
to have devoted his entire time to its interests, without 
any definite arrangement as to his salary, or for the dis- 
position of the funds accumulating in his hands from the 
sale of coupons. There is positive and direct testimony of 
at least one sale to one not a member of the club. The 
evidence, taken as a whole, was amply sufficient to war- 
rant the jury in finding that the club, with all its perfection 
of details, was a mere cover for the illicit sale of liquors.* 
The instruction was proper, and as favorable to the de- 
fendant as a fair statement of the law could be. 

Other instructions are criticised, but we have examined 
them with some care, and taken as a whole, the charges of 
the court seem to be a fair exposition of the law covering 
the case. Many other errors are assigned. Some of them 
have been covered by what has already been said; others 
are on questions of practice settled by the repeated ad- 
judications of this and other courts, and not likely to 
arise on another trial, hence it would serve no good pur- 
pose to consider them at length. 


* See Appendix. 
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For the error in overruling the demurrer to the first 
and second counts of the information, and for that in the 
admission of the testimony on the part of the state re 
lating to the government license, we recommend that the 
judgment. of the district court be reversed, and the cause 
remanded for further proceedings according to law. 


Durria and Amus, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED AND REMANDED. 


Note.-John H. Ames was the author of the so-called Slocumb 
law—chapter 50, Compiled Statutes. Mr. Slocumb secured its pas- 
sage through the legislature, and both are entitled to a portion of 
the credit. The portion of the act construed in the foregoing 
opinion, is not a part of the original Ames-Slocumb law, Session 
Laws, 1889, p. 380.—W. F. B. 


LaeMUEL T. GOLDSBERRY ET AT. V. STATE OF NEBRASKA. 
Frrep NOVEMBER 19, 1902. No. 12,722, 


1. Change of Venue in Criminal Case: DIscCnkETION OF ‘I'RIAL CouRT: 
Asousr. A motion for a change of venue in a criminal prosecu- 
tion is addressed to the sound discretion of the trial court, 
and unless there has been an abuse thereof, its ruling on the 
motion can not be disturbed. 


2. Motion for Change of Venue: Suowine. If from the showing 
made in support of and against the motion for a change of 
venue in a criminal case, there is no reasonable ground shown 
on which to found a belief that the accused can not have a 
fair and impartial trial in the county where the offense is 
alleged to have been committed, it is not error to deny such 
motion. 


3. 


No Error. Held, in the case at bar, the order of 
the trial court overruling a motion for a change of venue is 
without error. 


4. Purpose of Evidence of Separate Offense: ScrenTER. Where de- 
fendants are accused of buying and receiving stolen property, 
knowing it to be stolen, with intent to defraud the owners 
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thereof, it is competent for the prosecution to offer testimony 
of other alleged receivings of stolen property, closely related 
in time, from one of the parties connected with the delivery 
in the principal offense charged, for the purpose of proving 
scienter. 


5. Criminal Evidence: CoLLATERAL EvipENcE. Where the facts and 
circumstances surrounding the collateral offenses are related 
to and so connected with the principal offense charged as to 
logically warrant the inference of guilty knowledge in receipt 
of the property described in the information, evidence of the 
collateral offenses is competent and material even though the 
person from whom the property was received in the collateral 
transactions was not the only one concerned in the delivery of 
the property constituting the principal offense. 


Held, in the case at bar, as disclosed by the record, 
the testimony relating to other alleged receivings of stolen 
property from one White, a witness offered by the state, was 
properly admissible in evidence for the purpose of proving 
guilty knowledge in respect of the principal offense for which 
defendants were tried. 


4%. Collateral Evidence of Guilty Knowledge. The fact that the 
prosecution offered direct evidence to prove guilty knowledge 
as to the offense charged does not preclude the state from 
also offering testimony of collateral offenses closely related in 
time and circumstances, for the same purpose. 


8 Receiving Stolen Property: PRooF oF COLLATERAL OFFENSE. Where 
an accused is on trial for buying and receiving stolen property, 
knowing it to be such, it is competent to offer testimony of 
other alleged receivings of stolen property from the same 
person concerned in the delivery in the principal offense 
charged, both prior and subsequent to the time of the offense 
as laid in the information, where such colluteral transactions 
are closely related thereto in time. 


9. Admission of Testimony: No Error. Where a witness testified as 
to collateral transactions in which stolen property was alleged 
to have been delivered to the accused, held, that testimony inci- 
dentally given as to the larceny of other property not delivered 
to the accused was not erroneously admitted. 


10. 3 : Derarts. Nor does the fact that such witness 
has entered into details of the several transactions, whereby 
he claimed to have delivered stolen property to the defendants 
at other times than the one for which they were being tried, 
render the admission of such testimony erroneous. 


11, Guilty Knowledge: CoLLaTERAL OFrrEnsEs: INSTRUCTION. Where 
evidence of collateral offenses is admitted for the purpose 
of showing guilty knowledge in receiving stolen property, an 
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instruction is not erroneous because it omits to instruct the 
jury that the receipt of stolen property in the collateral 
transactions must have been with knowledge that it was stolen 
property. 

12, Intent. An intent to defraud is an essential element of the crime 
of receiving stolen property. 


13. Instruction. It is error for the court to instruct the jury that 
they may convict the defendant without finding a specific fact 
which constitutes one of the essential ingredients of the 
offense charged. 


14, Trial of Felony: ProvINcE oF JuDGE: PRovINCE oF Jury. In the 
trial of an information charging a felony, the presiding judge 
is without lawful authority to determine the issue, or any of 
the questions of fact involved in the issue. That power be- 
longs exclusively to the jury, regardless of the state of the 
evidence. ‘hey must be fully satisfied of the existence of every 
fact constituting an element of the crime charged, and it can 
not be assumed that they are so satisfied because they ought 
to be. 


15. Fraudulent Intent: Presumption. The law does not presume the 
existence of a fraudulent intent from the fact that a party re- 
ceived stolen property with knowledge of the theft. 


16. Descriptive Averment of Information. A variance between a 
descriptive averment of the information and the evidence given 
in support thereof, is not fatal unless such variance is material 
to the merits of the case or prejudicial to the defendant. 


Error from the district court for Nemaha county. 
Joint indictment for receiving stolen horses. Tried below 
before Jussun, J. Conviction. Defendants bring error. 
Reversed. 


William H. Nelligar, Edgar Ferneau and H. A. Lam- 
bert, for plaintiffs in error. 


Frank N. Prout, Attorney Genexal, Norris Brown, Will- 
iam B. Rose and H. B. Quackenbush, contra. 


SULLIVAN, ©. J. 


Three defendants were informed against jointly for re- 
ceiving stolen horses; the charge being that four certain 
horses and one mule, describing the same, were stolen in 
the state of Missouri, in Lafayette county, from different 
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owners, and on or about the 20th of November, A. D. 1900, 
delivered to and received by the defendants in Nemaha 
county, this state; they knowing such property to have 
been stolen, and with the intention on their part of de- 
frauding the respective owners thereof. A plea of not 
gnilty was entered, and after trial a verdict of guilty was 
returned against all three defendants, on which they were 
by the court sentenced to imprisonment in the peniten- 
tiary for ten, four and two years, respectively. They bring 
the cause here for review by proceedings in error. 
Immediately preceding the trial a motion for a change 
of venue from Nemaha county was filed, giving as reasons 
therefor that there existed among the people of said county 
a general belief that the defendants were guilty; that there 
was a strong bias and prejudice against defendants among 
the people in said county and that a fair, impartial and 
unprejudiced jury could not be obtained, all of which 
would prevent them from having a fair and impartial trial. 
To support the motion for a change of venue, affidavits, 
subscribed by different persons, to the number of thirty- 
nine or forty, were filed in the cause. These affidavits, in 
the main, were made by citizens of the town of Auburn, the 
county seat of Nemaha county, or of the vicinity thereof; 
and it was therein stated that throughout the county and 
especially in and about Auburn, there existed a general and 
strong belief that the defendants were guilty of the crime 
charged against them, and because of such belief and gen- 
eral bias and prejudice, the affiants believed it would be 
impossible to obtain a fair, impartial and unprejudiced 
jury. It is also attempted to be made to appear that be- 
cause of the activity of citizens generally, and the pre- 
judice against the defendants, it was with great difficulty 
that they were enabled to procure bail-bond, although 
amply able to indemnify their sureties, and that those who 
had gone bail for them had, because of the opposition and 
criticisms of the citizens, withdrawn their names as sure- 
ties on defendants’ recognizance. There is also presented 
as a part of the showing for a change of venue copies of 
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newspaper reports of the preliminary trial. The defend- 
ants themselves filed affidavits to the effect that exagger- 
ated and false reports had been circulated concerning 
them, relative to the commission of many and divers 
crimes, and that they had kept headquarters for a large 
gang of horse-thieves operating in Kansas, Nebraska and 
Missouri, and had handled hundreds of horses, knowing 
them to be stolen property, and were criminals of the most 
pronounced type and guilty of all kinds of crime. Nu- 
merous other alleged facts, calculated to show that great 
prejudice existed against them, were narrated in such 
affidavits. In opposition to the showing made by the de- 
fense, the state offered affidavits subscribed by one hun- 
dred or more of the citizens from all parts of the county, 
in which it is stated that there had at no time existed 
any strong feeling, bias or prejudice against either of the 
defendants, and if any such feeling existed it was confined 
to Auburn and vicinity, where the offense was alleged to 
have been committed. A careful reading of the affidavits 
for and against the request for a change of venue, con- 
vinces us no error was committed in overruling the mo- 
tion. When analyzed, the showing extends no further 
than to disclose that, at the preliminary hearing, evidence 
tending to establish the probability of guilt of the offense 
charged, and other offenses of a similar nature, to prove 
guilty knowledge, was of such a character as to excite 
more than ordinary comment and discussion by those 
cognizant of the trial, and of the character of the evidence 
produced by the state at such preliminary hearing. There 
is no showing which would indicate any undue excitement, 
passion, ill-will, bias or prejudice on the part of the citi- 
zens generally. The newspaper reports were only such 
as might reasonably be expected in the dissemination of 
news regarding the occurrence, and would not necessarily 
disqualify even those who had read the newspaper ac- 
counts of the preliminary hearing. The affidavits of the 
defendants as to the false rumors and exaggerated reports 
concerning their guilt of the offense charged and of the 
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commission of many other crimes, must be taken with a 
grain of allowance, in the face of the numerous affidavits 
of citizens throughout the county generally, showing that 
no public sentiment, ill-feeling or bias had been engendered 
as a result of the institution of criminal proceedings 
against them. In short, the showing in support of the ap- 
plication for a change of venue, on the face, appears for- 
midable and as possessing some merit; but when all the 
evidence is carefully scrutinized and inquired into, it 
shows nothing more than a normal condition of affairs. 
It is nothing strange or unusual that the preliminary trial 
should have created more or less public discussion and 
comment in the immediate vicinity, and have occupied 
considerable space in the newspapers; but such public 
notoriety of the case falls far short of showing such bias 
and prejudice among the citizens generally in the county as 
would preclude the defendants from having a fair and 
impartial trial by a jury free from any legally disqualifying 
cause. The motion is addressed to the sound discretion 
of the trial court, and unless there has been an abuse 
thereof the ruling can not be disturbed. There is no rea- 
sonable ground shown on which to found a belief that the 
defendants could not have a fair and impartial trial in 
the county where the offense was alleged to have been 
committed, and for that reason no error appears in deny- 
ing the motion for a change of venue. We are persuaded, 
from a reading of the record, that the ruling entered on 
the motion was not only eutirely proper, but the only one 
that could rightfully be made. 

It is next contended that the trial court committed error 
in admitting a certain line of evidence for the considera- 
tion of the jury, the tendency of which was to prove that in 
other transactions, and at other times than the one being 
investigated, the defendants had received horses and other 
stolen property from a witness testifying on behalf of the 
state, by the name of White. The evidence of such other 
receivings of stolen property was confined to a time within . 
two or three months of the commission of the alleged 
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offense for which defendants were being tried. It is ar- 
gued that this class of evidence does not come within the 
exception which permits proof of other offenses to prove 
scienter, but was evidence relating to distinct, separate and 
independent offenses, and therefore prejudicial to the de- 
fendants. It is conceded that evidence of the receiving 
of other property stolen by the same person from whom it 
is claimed the property in question, according to the theory 
of the state, wats received by the defendants in the case at 
bar, is admissible; but it is insisted that while the state 
undertook to show the property in question was stolen by 
one Warden, and by him delivered to the defendants, and 
received by them knowing the same to be stolen, which con- 
stituted the offense charged against them, this state of 
facts furnished no legal basis for the introduction of testi- 
mony as to other receivings of stolen property from the 
said White, a witness offered by the prosecution. The state 
was permitted to offer testimony by the witness White 
of several alleged receivings of stolen property from him 
by defendants which were separate and distinct trans- 
actions from that of the principal offense charged. In 
order that the testimony of the character under considera- 
tion may be understood, it is necessary to refer briefly to 
the transactions as disclosed by the evidence of the prose- 
cution. In the first place, it is to be borne in mind that 
the defendants were charged with receiving stolen horses 
with knowledge that the same were stolen, and with the 
intention of defrauding the owners thereof. The prosecu- 
tion in order to make its case must produce evidence to 
the satisfaction of the jury to show that the property men- 
tioned in the information was stolen property; that it 
was received by the defendants, either directly or indi- 
rectly, from the thief, with knowlédge that it was stolen 
property, and with the fraudulent intent of depriving the 
respective owners of the use thereof. One of the essential 
ingredients in establishing the offense was guilty knowl- 
edge on the part of the defendants of the character of the 
property which they were charged with receiving; that is, 
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that it was stolen property. To prove its case, the prosecu- 
tion offered as a witness a man by the name of White. 
White was a self-confessed and accomplished horse-thief, 
who had been engaged in the business for many years, and 
who had repeatedly been sentenced to the penitentiaries 
of Kansas and Missouri for the commission of such crimes. 
He testified, in substance, that he had been acquainted with 
the defendants for several years, and upon being released 
from the penitentiary in 1900, he went to the place where 
defendants had resided, in Kansas, and finding they had 
moved, followed them to Auburn, in this state, where he 
visited with them a brief period in September of that year. 
At the time of such visit he testifies that an arrangement 
was then made whereby the defendants would accept from 
him all horses he might be able to steal, and pay him so 
much for each head or team, according to the character 
of the animals offered; that he afterwards, and before the 
transaction for which the defendants were tried, delivered 
them some stolen property in pursuance of such arrange- 
ment; that on one of his visits in October, following his 
first visit, he was introduced by one of ‘the defendants to a 
man by the name of Warden, who, it was said by the de- 
fendant at the time of introduction, was engaged in the 
same business that he (White) was. White further testi- 
fied that shortly before the commission of the alleged of- 
fense charged in the information, he fell in with Warden 
at some place in Kansas, who then had in his possession 
some of the horses afterwards claimed to have been deliv- 
ered to defendants,—and that later on, at Falls City, in 
this state, he again fell in with Warden, and at that time 
he had the five animals charged to have been received by 
the defendants; that from I‘alls City the two, Warden and 
White, brought the horses to Auburn, where they arrived 
near midnight, and after arousing the elder Goldsberry, 
placed their horses in defendants’ livery barn and re- 
mained over night at the home of the defendant mentioned ; 
that the next morning the horses were delivered to the de- 
fendants, each taking a portion of them, and that at that 
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time the parties discussed the manner in which they had 
been stolen, and from where and whom they had beén 
taken; and that the whole subject had been gone over in a 
talk between defendants and Warden and White. White 
also testified as to other deliveries of stolen horses made 
by him to defendants subsequent to the time of the delivery 
made when Warden and White vere together. At no other 
time does Warden figure in the different transactions. 
Because White testified on his cross-examination that he 
did not steal or participate in the theft of the animals with 
which Warden was connected, and had no connection 
therewith, save that he was with and assisted Warden at 
the times and in the manner stated, it is urged that the 
principal offense was so disconnected and independent of - 
the other transactions of which White testified that no 
relation existed between them, and no logical inference of 
guilty knowledge in receiving the property charged in the 
information could be drawn from the testimony relating 
to the collateral transactions; that the admission of the 
testimony of White as to the collateral offenses does not 
come within any recognized exception to the general rule 
-excluding evidence of other similar offenses, and was 
highly prejudicial to the defendants. It is said by counsel 
for detendants (citing Coleman v. People, 55 N. Y., 81, and 
Copperman tv. People, 56 N. Y., 591) that this class of evi- 
dence is not admissible for the purpose of proving guilty 
knowledge unless the circumstances connecting the trans- 
actions are such that a natural inference may be drawn 
that if the accused knew one article was stolen, he would 
be chargeable with knowledge that the other was, also, and 
that one of the circumstances which must exist to make 
this kind of evidence adnuissible is that the stolen prop- 
erty must be received from the same person, or some other 
person connected with him in the commission of the 
offense. While we are disposed to agree to the statement 
as a general proposition of law, we are of the opinion 
counsel have made a misapplication of the facts as dis- 
closed by the record in the case at bar. It is true that the 
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state’s witness, White, testified that he did not. participate 
in the theft of the horses. It is also true that he was an 
active participant, according to his own testimony, in 
the delivery of the stolen property to the defendants. The 
state was not concerned in establishing to a certainty 
whether he or Warden, or both of them, had stolen the 
horses, but undertook to prove that the property stolen 
and, as White testified, taken by Warden, and delivered 
by both White and Warden to the defendants, was received 
by them as stolen property, knowing it to be such. 
From the testimony, White was as much of an actor in 
taking the property from Falls City to Auburn, to be de- 
livered to the defendants, as was the man Warden, or more 
so. White was with Warden when the horses were taken 
on the night of the 20th to the barn of the defendants, and 
with him stayed at the home of the senior defendant for 
the remainder of the night, and was present the next day 
when the delivery was made, and was a party to the con- 
versation between the parties in which the defendants 
were advised not only that the property was stolen, but 
where and how it had been stolen. Warden had been in--- 
troduced by defendants to White as one engaged in the 
same business. White was, whatever may have been his 
participation in the larceny, certainly an active actor in 
the reception of the stolen property by the defendants. 
Such being true, testimony concerning other transactions 
showing the delivery of other stolen property by White 
alone would, it occurs to us, clearly bring it within not 
only the reason of the rule, but the rule itself. Testimony 
of collateral transactions, closely related in time, between 
the defendants and White, would manifestly have a ma- 
terial bearing in respect of the guilty knowledge of the de- 
fendants regarding the reception of the stolen property in 
the principal transaction; and such collateral transactions, 
if established by the evidence, would logically warrant the 
deduction that the defendants at the time of receiving the 
property in controversy had knowledge of its character 


and received it knowing it to be stolen. he character of 
27 ' 
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White and Warden, both, and their relation to the de- 
fendants, were proper subjects of inquiry, as throwing 
light upon the question of the knowledge of the defend- 
ants (Ioster v. State, 106 Ind., 272), and because of their 
character and relation to the defendants, the inference 
would be justified that they knew the horses received by 
them were stolen property. Testimony of other offenses, 
the tendency of which is to show guilty knowledge re- 
specting the offense for which the defendants were being 
tried, has always been recognized in this state as an ex- 
ception to the general rule to the effect that evidence of 
other similar offenses can not be introduced in order to 
establish the crime charged. 

In Berghoff v. State, 25 Nebr., 218, the exception is 
clearly recognized in the syllabus, where it is held: “Ex- 
cept in cases where it is necessary to show guilty knowl- 
edge, it is not admissible to prove that, at another time 
and place, the accused committed, or attempted to commit, 
a crime similar to that with which he stands charged.” 

In Davis v. State, 58 Nebr., 465, 466, where the crime of 
uttering forged paper was under consideration, it is said: 
“The general rule is that evidence of the commission or 
attempt to commit a crime similar to the one charged is in- 
admissible. But an exception has been quite uniformly 
made in trials of some charges, of which is the one in the 
case at bar, where it is necessary to show the intent or 
guilty knowledge of the accused.” 

And in Burlingim v. State, 61 Nebr., 276, it is held: “On 
the trial of a person charged with having aided and abetted 
another in the forgery of a deed, it is proper, for the pur- 
pose of proving the criminal intent of the principal felon, 
to show that the person who committed the forgery had, 
but a short time before, forged another deed purporting 
to convey the same property.” 

In Bottomley v. United States, 1 Story [U. S. C. C.], 
135, 148, the rule is stated as follows: “In all cases where 
the guilt of the party depends upon the intent, purpose or 
design with which the act is done, or upon bis cuilty 
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knowledge thereof, I understand it to be a general rule, 
that collateral facts may be examined into, in which he 
bore part, for the purpose of establishing such guilty in- 
tent, design, purpose or knowledge.” 

Says the supreme court of Connecticut, in State v. Ward, 
49 Conn., 429: “To prove guilty knowledge on the part of 
the receiver, it may be proved that he had before received 
stolen goods from the same person from whom he received 
the goods in question. It is not necessary that the goods 
before received should have been stolen from the same per- 
son, nor be of the same character.” 

In Shriedicy v. State, 23 Ohio St., 180, 142, the court ex- 
presses itself on the subject as follows: “But, without 
discussing the question upon principle, I deem it only 
necessary to say, that we are constrained by the authorities 
to hold, that, upon the trial on an indictment for receiving 
certain stolen goods, knowing them to have been stolen, — 
evidence that other goods, known to have been stolen, were 
previously received by the defendant from the same thief, 
is admissible for the purpose of showing guilty knowledge 
on the part of the accused that the goods, for receiving 
which he is charged, were stolen”; citing The King v. 
Dunn, Moody’s C. Cas. [Eng.], 146; Devoto v. Common- 
wealth, 3 Met. [Ky.], 417; People v. Rando, 3 Parker, 
Cr. Rep. [N. Y.], 385; Rew v. Davis,6 C. & P. [Eng.], 177; 
3 Greenleaf, Evidence, sec. 15, and note; 2 Wharton, 
American Criminal Law, sec. 1889; 2 Russell, Crimes, 
251; Roscoe, Criminal Evidence, 875. 

In Morgan v. State, 188. W. Rep. [Tex.], 647, it is held, 
regarding the admissibility of evidence to prove knowl- 
edge and intent: “It was admissible to show that defend- 
ant knew the cattle were stolen, by evidence that at other 
times and places than that charged he received cattle from 
persons who owned none, and who had no money, to buy 
any; that there were many different brands on the cattle 
received from the person from whom he got the animals, as 
charged in the indictment, while some had their brands 
burnt; and that all these cattle had been found in the 
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possession of the person to whom defendant delivered 
them.” See, also, Commonwealth v. Johnson, 133 Pa. St., 
293; Coleman v. People, 58 N. Y., 555; Harwell v. State, 
2S. W. Rep. [Tex.], 606; Underhill, Criminal Evidence, 
sec. 89 and notes. 

We are satisfied that, on principle, the witness White 
was so connected with the delivery of the horses in con- 
troversy and was an actor in that transection to such an 
extent, as to make it permissible, under the authorities 
cited, to introduce testimony concerning other transactions 
wherein it is claimed the defendants received stolen prop- 
erty from him, for the purpose of establishing, not that the 
defendants were guilty of other offenses, but to show that 
in receiving the property with which they were charged, 
they had knowledge at the time that the property was 
stolen, and that all such transactions are so related and 
connected with each other as to logically justify the in- 
ference, if such testimony was believed by the jury, and 
it was found the animals in controversy were actually de- 
livered to the defendants, that they were received by them 
with guilty knowledge of their stolen character. The trial 
court, by a proper instruction, limited the evidence re- 
lating to the collateral transactions to the one purpose of 
determining guilty knowledge on the part of the defend- 
ants in the receipt of the property described in the 
information. : 

It is also contended that the court erred in permitting 
the introduction of testimony concerning the collateral 
transactions referred to for the reason that the prosecu- 
tion introduced direct evidence that the defendants knew 
that the horses were stolen. It is urged that because the 
state had some direct testimony tending to show guilty 
knowledge, it was not necessary nor competent to 
prove other receivings for that purpose, and the reason- 
ing of the courts for permitting evidence of these col- 
lateral transactions, which is based partially on the 
theory that it is the best evidence obtainable for the pur- 
pose, is appealed to in support of the argument. The 
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contention amounts to the proposition that if there is any 
direct evidence of guilty knowledge, then evidence of other 
similar offenses, although relating to the principal one and 
tending to establish guilty knowledge, is not admissible. 
We can not agree with counsel; nor can we believe that be- 
cause the state has some testimony of a positive character, 
it is restricted to that evidence alone for the purpose of 
proving knowledge. Evidence of other transactions be- 
ing admissible under the rule which is an exception to 
the general one, the state may thereunder avail itself of all 
legitimate evidence, whether it be positive or of an infer- 
ential character only. It may resort to all the legal evi- 
dence it has bearing on the subject, whether direct and 
positive or circumstantial. Because the state has some 
direct testimony tending to show guilty knowledge, this 
will not preclude evidence of collateral transactions in 
troduced for the same purpose. 

It is next argued that the trial court erred in admitting 
evidence of the receipt by the defendants, from the witness 
‘White, of other stolen horses subsequent to the time of the 
alleged receipt of the property described in the informa- 
tion, for the receipt of which the defendants were on trial. 
It was made to appear from White’s testimony that he had 
*had several transactions with the defendants after his 
meeting with them in September, 1900, in which he had 
delivered to them, and they had received, other property 
which it is claimed he had stolen. Some of these trans- 
actions occurred before and some after the time of the 
alleged receiving of the stolen horses described in the 
information, and in time were all related to the main 
transaction within a period of two or three months. All 
these transactions were apparently consummated in pur- 
suance of the plan and arrangement made by the witness 
and the defendants at their September meeting. We can 
conceive of no logical reason for distinguishing those 
transactions subsequent to the main one from the ones 
occurring before that time. They all bear the same rela- 
tion to the principal transaction. If one offense has a 
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logical connection with the principal one for the purpose 
of establishing guilty knowledge of the offense charged 
in the information, then all others have, whether occurring 
before or subsequent to that time. They are all closely 
related, not only in time, but in the circumstances sur- 
rounding each of them, and there is a marked similarity of 
one with the other. If the offense for which the defendants 
were tried had been the first of a series of transactions, in- 
stead of an intermediate one, as it appears to be, there 
could scarcely be any doubt of the right of the prosecution 
to introduce testimony of the subsequent transactions, in 
order to show guilty knowledge on the part of the defend- 
ants when they received the stolen property in the first 
transaction. “It is immaterial,” says Mr. Underhill, in 
his Criminal Evidence, section 88, “(at least where the 
evidence of another crime is offered to show guilty intent 
or knowledge) that the other crime was committed hefore 
or after the crime for which the accused is on trial.” Says 
the New York court, “On the trial of a person charged with 
receiving stolen goods, it may be shown that before and 
after the time of the alleged crime he received other stolen 
goods from the same party.” People v. Shulman, reported 
in note to Mayer v. People, 80 N. Y., 364, 373, and cases 
there cited. See, also, Williams v. People, 46 N. E. Rep. : 
{Ill.], 749. It was not error to admit evidence of the sub- 
sequent transactions between the witness White and the 
defendants, related as they were to the principal offense 
charged, as to time and circumstances, as closely as those 
occurring prior thereto. 

In one of the transactions testified to by the witness 
White, he spoke of having stolen three horses, some of 
which he traded for other horses, which were thereafter 
delivered to the defendants; and it is contended that evi- 
dence of the theft of such horses as were not delivered to 
defendants was inadmissible and prejudicially erroneous. 
As the record is presented, we do not so regard it. In any 
view of the subject, testimony of thefts by witness White 
was only incidental to the main point sought to be estab- 
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lished,—that is, the receiving of property by the defend- 
ants from the witness White, knowing it to have been 
stolen; and if in some of the deliveries there were included 
some property for which stolen property had been ex- 
changed, this fact would not justify the exclusion of such 
testimony for the purpose for which introduced, nor would 
its admission be erroneous. Much of the evidence of this 
character was admitted without objection and, therefore, 
no error could be predicated thereon. Its admission, how- 
ever, even over objections, can not be regarded as preju- 
dicially erroneous. Complaint is also made because the 
witness White was permitted to go into details as to the 
several transactions whereby he claimed to have delivered 
stolen property to the defendants. We can see no valid 
objection to this. If the state was permitted to offer 
proof regarding these collateral transactions to prove 
scienter, it was required to show that the property was 
stolen and delivered to the defendants as such, and under 
such circumstances as to warrant the jury in drawing the 
inference that the defendants had guilty knowledge of 
the character of the property received by them, which is 
described in the information in the case at bar. In proving 
the collateral transactions there was involved, of neces- 
sity, the detailing of the events required to establish the 
fact that the property was stolen and delivered to the 
defendants as such. To do this, of course, all incidental 
facts leading up to the main transaction were properly 
admissible in evidence. 

Error is also sought to be predicated on the giving and 
refusal of certain instructions to the jury by the trial 
court. It is said that instruction No. 11 given to the jury 
is erroneous, because the essential element of knowledge 
that the property was stolen is entirely omitted from the 
instruction. The instruction is as follows: “Some evi- 
dence-has been offered and received in this case tending 
to show that the defendants have shortly prior and subse- 
quently to Novemher, 1900,received or bought stolen horses, 
other than those involved in this case, and in this con- 
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nection you are instructed that this testimony has been 
allowed only for the purpose of throwing light on the 
question as to whether or not the defendants knew the 
animals involved in this case were stolen at the time they 
were received on November 20, 1900. If you find said 
animals were received by the defendants or either of them 
at or about said time, and if you find from the evidence 
in this case that other stolen horses or mules have been 
received or bought by the defendants or either of them 
shortly prior or subsequently to November 20, 1900, then 
you have a right to consider such facts in determining 
whether or not the defendants or either of them, knew 
that the animals involved in this case were stolen at the 
time they received the said animals, if you find the de- 
fendants or either of them did receive said animals or 
either of them.” We do not understand the rule to be 
that in proving guilty knowledge by offering evidence of 
other transactions with which the same parties are con- 
nected, it is required that it be shown not only that at other 
times stolen property was received, but also there must 
be proof of guilty knowledge in the collateral transactions 
in order to justify the inference that in the principal case 
the defendants had guilty knowledge of the stolen char- 
acter of the property received. The rule is that proof of 
the receipt from the same person at other times of stolen 
property may warrant the inference of guilty knowledge 
in the case on trial, and this is what the jury were told 
by the instruction complained of. To construe the law as 
contended for would defeat the very object of the rule. 
It would in many instances render it impossible to estab- 
lish the scienter in the principal offense charged. The law 
permits proof of the collateral offenses,—that is, permits 
the prosecution to show that the defendant had received at 
other times stolen property from the same person,—for the 
purpose of authorizing the jury to infer guilty knowledge 
in the receipt of the property for which he is charged, and 
not to establish guilty knowledge in each of the collateral 
_ transactions, The law justifies the inference of guilty 


Vou. 66] SEPTEMBER TERM, 1902. 329 


Goldsberry v. State. 


knowledge upon proof of other receivings of stolen prop- 
erty from the hands of the same party, even though there 
be no direct proof of guilty knowledge in the collateral 
transactions. 

Several of the instructions excepted to by defendants 
deal with the elements constituting the crime of receiving 
stolen property. One of them, instruction No. 14, given at 
the request of the state, is as follows: “The jury are in- 
structed, that if you believe from the evidence, beyond a 
reasonable doubt, that the defendants in Nemaha county, 
Nebraska, on November 20, 1900, received or bought the 
mule, or any or all of the horses described in the informa- 
tion, knowing them or any of them to have been stolen, 
then it is immaterial from whom they were received or 
bought. The buying and receiving, knowing them to have 
been stolen is the material part; and if you believe from 
the evidence, beyond a reasonable doubt, that the defend- 
ants bought or received the mule, or horses, or any of them 
from any person whatsoever, knowing them to have been 
stolen, then you should find the defendants guilty as 
charged.” This instruction authorized the jury to find 
defendants guilty regardless of the intent and purpose 
with which the horses were received, and we can not escape 
the conclusion that the giving of it was reversible error. 
It was decided in Darrah v. State, 65 Nebr., 201, that an 
intent to defraud is an essential element of the crime of 
receiving stolen property. And in Heldt v. State, 20 
Nebr., 492, an instruction which, upon undisputed evi- 
dence, assumed the existence of a material fact, was con- 
demned on the ground that it invaded the province of the 
jury, which is the only tribunal invested by law with 
jurisdiction to determine the issue, or any of the questions 
of fact involved in the issue, raised by a plea of not guilty 
to an information charging a felony. 4 Blackstone, Com- 
mentaries, 349; 2 Hale P. C., 161; Williams v. State, 12 
Ohio St., 622; Harris v. People, 128 Tll., 585; Cancemi v. 
People, 18 N. Y., 128. 

The court, in the sixth paragraph of the general charge, 
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correctly set forth the materia] allegations of the informa- 
tion and advised the jury that each and all of them would 
have to be established by the evidence beyond a reason- 
able doubt. But in the eighth paragraph it is said that 
if defendants received one or more of the animals described 
in the information, “with the knowledge that such animal 
or animals were stolen, then a case has been made against 
them and your verdict in that case should be ‘guilty.’ ” 

The tenth instruction is in this language: “In this case 
there has been no direct testimony offered tending to show 
a purpose to defraud which is alleged in the information; 
but in this connection you are instructed that if you find 
beyond a reasonable doubt that the defendants purchased 
the horses mentioned in the information, or any of them, 
on or about the time alleged in said information, and pur- 
chased them with knowledge that they were stolen horses, 
then the intent to defraud will be presumed and no direct 
testimony is necessary upon the question of intent.” 

In the thirteenth instruction given at the instance of 
the state, the jury were further advised that buying or 
receiving stolen horses, knowing them to have been stolen, 
constitutes a single offense, and that if defendants either 
bought or received any of the animals described in the in- 
formation, knowing the same to have been stolen, they 
should be found guilty as charged. 

So it appears that by iterative instructions the court 
pressed hard upon the jury the thought that it was their 
duty to convict if satisfied beyond a reasonable doubt (1) 
that the horses had been stolen; and (2) that defendants, 
at the time they got possession, had knowledge of the theft. 
In no instruction was it directly and positively stated 
that the jury could not return a verdict against defendants 
without first finding from the evidence the existence of a 
fraudulent intent. Evidently the court did not consider 
such a finding essential, for in the tenth paragraph of the 
charge it is, in effect, said that the law would presume a 
criminal intent if the other elements of the offense were 
proved. The jury would, of course, have been warranted 
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in inferring the intent to defraud; but the duty of making 
the proper inference from the facts proved rested upon 
them, and not upon the court. There is in such case no 
absolute and arbitrary deduction. There is neither a con- 
clusive nor disputable presumption of law. Tor the error 
conunitted by the court in taking away from the jury the. 
question of fraudulent intent, and authorizing them to 
find defendants guilty without finding that the intent 
_. charged was proved by the evidence beyond a reasonable 
doubt, the sentence must be reversed, although there is 
much reason to suppose the result of the trial would have 
been the same if the case had been submitted under proper 
instructions. 
One further question remains to be considered. It is 
claimed that a fatal variance exists between the informa- 
tion and the proof with respect to one of the animals which 
the defendants were charged with receiving. The animal 
is described in the information as a bay gelding, with both 
hind feet white. The animal is also described as having 
a small star in forehead, close built, with weight and age 
given. Some of the witnesses described the animal as a 
brown, and some as a bay or brown. It also appears that 
the animal had but one white hind foot. We do not think 
the variance between the proof and the information of such 
a substantial character as to render it fatal. When a wit- 
ness described the animal as a brown or bay, it becomes 
evident the color is not so pronounced as to determine its 
identification; nor do we regard the variance as to the 
aninal having but one white hind foot as fatal. The horse 
was described with unnecessary particularity, and at the 
common law the description would be regarded as essen- 
tial to identity, and the descriptive averment would have 
to be proved as laid, but in this state the common-law rule 
has been materially changed by statute. Section 413 of 
the Criminal Code declares that: “Whenever on trial of 
any indictment for any offense there shall appear to be 
any variance between the statement in such indictment, 
und the evidence offered in proof thereof in the Christian 
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name or surname, or both Christian name and surname 
or other description whatever of any person whomsoever 
therein nained or described, or in the name or description 
of any matter or thing whatsoever therein named or de- 
scribed, such variance shall not be deemed ground for an 
acquittal of the defendant, unless the court before which 
the trial shall be had shall find that such variance is ma- 
terial to the merits of the case or may be prejudicial to the 
defendant.” This section does away with all objections 
that are merely technical, and do not affect the substantial 
rights of the defendant. It requires that every objection 
grounded upon an alleged difference between a descriptive 
averment and the evidence given in support thereof shall 
be disregarded, unless the difference is so material as to 
mislead the defendant and prejudice him in making his 
defense. In this case the variance was inconsequential, 
_ and the court did not err in so considering it. 

With respect to the claim of counsel for defendants that 
the evidence did not justify a conviction, it is sufficient to 
say that but for the error above indicated, the result of the 
trial would be unhesitatingly approved. 

The judgment is reversed and the cause remanded for 


further proceedings. 
. REVERSED AND REMANDED. 


Nore.—Criminal Evidence—Proof of Another Offense—Description—Vari- 
ance.—There is a learned discussion of the rules of criminal 
evidence governing the admission of the proof of a collateral offense 
in People v. Molineuz, 168 N. Y., 264, 293, 318, Werner, J., although 
the writer of this does not accept the conclusion reached in that 
case. See, also, State v. La Page, 57 N. H., 245. Indictment described 
a Smith & Weston revolver; proof showed a Smith & Wesson. Vari- 
ance fatal. Morgan v. State, 61 Ind., 447.—W. F. B. 
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STaTp OF NEBRASKA, BX REL. ALVIN BLESSING, V. HORACE 
M. Davis. 


FriLeED NOVEMBER 19, 1902. No. 12,534. 


1. United States Census Reports: PorpuLatrion oF CoUNTY: EVIDENCE. 
The United States census reports showing the population of a 
county, are not conclusive evidence of the facts sought to be 
established thereby. 


Orner EvIpDENcE. Other competent evi- 
dence may be resorted to for the purpose of determining the 
number of inhabitants of a county at any given time. 


3. Findings of Referee. The findings of a referee on questions of 
fact, have the force and effect of a verdict of a jury and will be 
confirmed when supported by sufficient evidence. 


4. Evidence. Evidence in the case at bar examined, and held sufficient, 
to support the findings of the referee. 


5. Statute: ConsTITUTIONAL MagoriTy. Sections 8a and 80, chapter 26. 
of the Compiled Statutes of Nebraska, 1901, are unconstitutional 
and void, because the act by which they were sought to be en- 
acted into law and incorporated in the statutes failed to receive 
on its final passage in the’ house of representatives a consti- 
tutional majority of the votes of the members of that body. 


ORIGINAL action in the nature of quo warranto, to test 
the right of the respondent to hold the office of clerk of 
the district court of Valley county. Judgment for relator. 


Frank N. Prout, Attorney General, Norris Brown, Will- 
tam B. Rose, Clements Bros., Edwin M. Coffin and A. Nor- 
man, for relator. 


Thomas J. Doyle, V. O. Johnson, H. E. Oleson and Will- 
iam. H. Thompson, contra. 


Horcoms, J. 


The attorney general has instituted an original action 
in quo warranto in this court to test the right of the re- 
spondent to hold the office of clerk of the district court for 
Valley county. The relator, Blessing, is the county clerk 
of said county, and according to the allegations of the 
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petition, is ex-officio clerk of the district court and entitled 
to the possession of the office and the emoluments thereof. 
The action is grounded on the allegation that Valley 
county has less than 8,000 population, and therefore, under 
the statute, the clerk of the county is ex-officio clerk of the 
district court. By the law of this state, the office of clerk 
of the district court, as an independent office, to be filled 
by a different officer from that of county clerk, in counties 
of less than 8,000 inhabitants, is not authorized. 

Some of the questions arising in the case have been 
determined on a demurrer interposed to the petition; a 
decision thereon being found in State v. Davis, 64 
Nebr., 499. After the issues were formed the case was 
referred, with directions to the referee to hear evidence, 
and report the same with his findings of fact and conclu- 
sions of law. The referee’s report is adverse to the claims 
of the respondent and he has filed his exceptions thereto, 
asking to have the report set aside and for judgment of 
dismissal of the action. The whole case hinges on the one 
question of whether Valley county, at the time of election 
of respondent to the office he claims, on November 7, 1899, 
had a population of 8,000 or over; and the brief of counsel 
for respondent in support of his exceptions to the referee’s 
report is confined to an argument as to the sufficiency of 
the evidence to support the finding of the referee, wherein 
he found that -the population of Valley county was less 
than 8,000. The evidence bearing on the point, for the 
most part, is stipulated by the parties, and consists of a 
showing of the population of the county according to the 
United States census taken in/the years 1890 and 1900; 
the population by precincts for 1900, and the votes cast 
therein at the general election for that year; the popula- 
tion of children of school age, as shown by the school 
census for the years 1899 to 1902 inclusive; and the total 
number of votes cast at each general election for the years 
1888 to 1900, inclusive. The population of the county, as 
shown by the United States census returns, was in 1890, 
7,092 and in 1900, 7,390. The votes cast at the general 


VOL. 66] SEPTEMBER TERM, 1902. _ 335 
State v. Davis. 


election in 1890 were 1,515, and in 1900, 1,793. The school 
census for the year 1899 was 2,863 and for the year 1900, 
2,834. With data of the character just mentioned, the 
question is, what is the proper inference to be drawn as to 
the total population on November 7, 1899? Was it 8,000 
or more, or less than that number? While the United 
States census reports are not conclusive as to the true 
population in any given territory, they afford very satisfac- 
tory evidence of the fact in dispute, and unless overcome 
by competent evidence of some other character, should, we 
are satisfied, be accepted as prima-facie evidence of the 
total population of the territory under consideration. It 
is insisted that a comparison of the total number of in- 
habitants, as shown by the census returns of 1890 and 
1900, and of the total vote cast at the general elections in 
those two years, discloses that the census of 1900 is incor- 
rect. We do not think so. <A satisfactory explanation as 
to the difference in the vote at the two elections just re- 
ferred to is that the latter election, because of its national 
significance, brought out a much larger vote than the first 
one; that is, at the election of 1900, because it was a “presi- 
dential year,” the total voting population, approximately, 
exercised the right of franchise, while in the year 1890 
many voters stayed at home and failed to vote. We have 
been cited to the ratio of voters to the population in several 
of the states immediately surrounding us, as proof that 
the ratio between the voting population and the total 
population should be greater than it appears to be between 
the census returns and the votes cast in 1900. Taking this 
comparison for what it is worth, we find that in Kansas 
and South Dakota, states just south and north of us, where 
conditions affecting the question under consideration 
may be said to be somewhat similar, the ratio is 1 to 4.16 
in one state and 1 to 4.18 in the other. Assuming this as a 
fairly correct basis for ascertaining the true total popula- 
tion from the vote cast, and estimating that Valley county 
has one voter to every 4.20 of its population, which is as 
liberal a view as respondent can fairly ask us to take, and 
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then the total population would fall short of the required 
8,000. The school-census returns, compared with total 
population as shown by the general census reports, con- 
firm the correctness of the latter, and tend to confirm one’s 
judgment in their being as nearly correct as could be ex- 
pected, regarding information for the purpose of determ- 
ining the population of a county or state. The referee’s 
findings on questions of fact have the force and effect of a 
verdict of a jury, and will be confirmed when supported by 
sufficient evidence. The burden was upon the respondent 
to show that he was entitled to the office from which he is 
by these proceedings sought to be ousted. This, we think, 
he has failed to do, and are of the opinion that the evi- 
dence. not only warrants, but requires, the finding of fact 
made by the referee regarding the total population of 
Valley county. While the population, it is manifest, was 
‘very near the required 8,000 at the time of the election of 
respondent, there is no satisfactory, convincing evidence 
that it, at the time stated,—which must determine this con- 
troversy,—had reached that number. The exceptions to 
the referee’s report are therefore overruled, and the report 
is confirmed. 

We have thought it hardly necessary to discuss the 
validity of sections 8a and 8b of chapter 26 of the Com- 
piled Statutes of Nebraska, 1901, as the unconstitution- 
ality of their enactment is practically conceded by re- 
spondent, and no argument is presented in support of the 
regularity of the proceedings, and compliance with con- 
stitutional requirements at the time the statute was sought 
to be enacted by the legislature. The act of the legislature 
by which the legislation was attempted proved abortive, 
by reason of the act failing to receive a constitutional ma- 
jority of votes in the house of representatives when placed 
upon its final passage; it receiving but forty-eight votes in 
the affirmative, when it must have received fifty-one before 
it could become a valid law. By some mistake or wrong- 
ful act, it was enrolled, attested by the proper officers of 
the legislature, presented to and approved by the gover- 
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nor, and incorporated in the statutes as though it werc 
regularly passed through both branches of the legislature. 

Judgment will be entered in this court in conformity 
with the prayer of the information. 


JUDGMENT ACCORDINGLY. 


JOHN McCorMIck v. STATE OF NEBRASIXA. 
FILED NOVEMBER 19, 1902. No. 12,789. 


1. Prosecution for Murder: STATEMENTS OF DECEASED: ReEs GEST. 
In a prosecution for murder, testimony of statements made by 
the deceased to a third party immediately preceding the act 
constituting the crime charged and bearing a causal relation 
thereto, held properly admissible in evidence as a part of the 
res gest, although not made in the immediate presence of the 
defendant, there being evidence tending to prove that he heard 
the statements and acted because thereof. 


Motive. Held, also, that the testimony 
of sch statenieits made by the deceased was admissible for 
the purpose of proving motive. 


3. State’s Testimony in Rebuttal: InTox1caTIOoN: DELIBERATION: PRE- 
MEDITATION. Testimony of witnesses for the prosecution, offered 
in rebuttal to prove that the defendant was not by reason of 
excessive use of intoxicants and the condition of his mind. 
incapacitated from knowing the nature and quality of the act 
with which he was charged, nor from deliberating and premedi- 
tating thereon, examined, and the admission thereof fhe/d not 
to be erroneous. 


4, Evidence: Onyecrion: Founpation. An objection that evidence 
is incompetent. irrelevant, and immaterial does not raise the 
question of the sufticiency of the foundation laid for the ad- 
mission of such evidence. 


CHARACTER: ARREST: CROSS-EXAMINATION. Where a de- 
fendant has offered evidence to show his previous good char- 
acter as being a peaceful, law-abiding citizen, it is not error ou 
cross-examination to ask the witness if he has known of the 
defendant's being arrested. 


6. Evidence of Arrest: Moriox ro Strike. Where a witness has testi- 
fied in rebutial that the defendant had been arrested prior to 
the time of the charge for which he was being tried. and such 
evidence is stricken out, on motion of the defendant, he can not 
predicate error thereon, 


28 


338 . NEBRASKA REPORTS. [ VOL. 66 


McCormick v. State. 


7. Continuance: ABSENT WITNESS: ADMISSION: INSTRUCTION. Where 
the prosecution, to avoid a continuance, admits that the absent 
witness will testify as alleged in the affidavit for continuance 
and such affidavit is admitted in evidence in lieu of the testi- 
mony of the absent witness, it is not error to charge the jury 
that the state does not admit the truth of the matter alleged 
in the affidavit, but only that the witness would testify as 
therein alleged, and that such evidence should be weighed and 
considered the same as the testimony of other witnesses in the 
ease. 


8. Evidence: Instructions. Instructions set out in the opinion as to 
the admission of evidence concerning the previous good charac- 
ter of the defendant, held without error. 


9. Cumulative Instructions. Where a requested instruction contains 
@ proposition substantially covered and included in one given, 
it is not error to refuse such requested instruction. 


10. Instruction: CoNJUNCTIVE: APPARENT Error. An _ instruction 
otherwise unobjectionable, which omitted the conjunctive “and” 
between the words “fairly” and “truthfully,” held, not preju- 
dicially erroneous because of such apparent error. 


11. Objection to Sentence. Section 495 of the Criminal Code is man- 
datory, and it is error to pronounce sentence after a verdict of 
guilty without the defendant’s being informed by the court of 
the verdict of the jury, and asked whether he has anything to 
say why. judgment should not be pronounced against him. 


12. : REVERSAL. Where, after a verdict of guilty, sentence has 
been pronounced without complying with the provisions of said 
section 495, the judgment will be reversed and the cause re- 
manded for judgment and sentence in conformity with the re- 
quirements of such section. 


Error from the district court’ for Otoe county. Indict- 
ment for felonious homicide. Tried below before JESSEN, 
J. Plea of not guilty. Trial. Conviction. Sentence 
twenty years at hard labor. Defendant brings error. 
Reversed. 


The record in the trial court shows the following pro- 
ceedings subsequent to verdict: 

Now on this Ist day of March, 1902, that being a day of 
the January, 1902, term of said court, comes W. W. Wil- 
son, county attorney, on behalf of the state of Nebraska, 
also comes the defendant, John McCormick, in custody of 
the sheriff and accompanied by his counsel, John C. Wat- 
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son and John V. Morgan. Motion for a new trial is over- 
ruled by the court, to which defendant excepts. 

And now the county attorney aforesaid moves the court 
for judgment upon the verdict heretofore rendered herein, 
to wit: “Murder in the second degree,” which motion is 
sustained by the court. 

And now the said defendant, John McCormick, being 
in open court and standing at the bar thereof is asked by 
the court if he has anything to say why the sentence of 
the court should not be passed upon him, and he having 
replied that he had not, the court therenpon sentenced 
the said defendant as follows: It is considered and fully 
adjudged by the court that the defendant, John McCor- 
mick, be confined and imprisoned in the penitentiary of 
the State of Nebraska at Lincoln, Nebraska, for a term of 
twenty (20) years from this date, at hard labor (Sundays 
excepted), and to pay the costs of this prosecution taxed 
at $—. 

A major part of the records of criminal convictions 
which come to this court are deficient in this sume par- 
ticular. This note is inserted for the attention of prosc- 
cutors.—W. IF. B. 


John C. Watson and John V. Morgan (Robert Ryan, of 
counsel) for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, for the state. 


HoLcoms, J. 


On information by the county attorney, the defendant 
was arraigned and tried on the charge of murder in the 
first degree. The trial of the accused to the court and a 
jury, on the issue raised by a plea of not guilty, resulted in 
a verdict finding the defendant guilty of murder in the 
second degree, as charged in the information, on which 
verdict the court sentenced him to imprisonment in the 
penitentiary for a period of twenty years. For the pur- 
pose of having the record of his conviction reviewed, the 
defendant has brought the cause here by a proceeding in 
error. 
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The deceased was'the proprietress of a brothel in Ne- 
braska City, and the theory of the state was that the ac- 
cused, who was a frequenter of the place, visited her home 
on the night of the homicide and hearing her speak to an- 
other visitor, who was then with her in a room of her house, 
was angered thereby and in a rage of jealousy called her 
to the door by ringing the door bell, and after requesting 
and being refused admittance, fired the fatal shot through 
a closed screen door, from the effect of which the deceased 
expired in fifteen or twenty minutes. There was no direct 
evidence save his own admissions that the defendant heard 
the remarks made by the deceased to the third party men- 
tioned. That he did hear these remarks, and because 
thereof committed the homicidal act, seems to be an in- 
ference altogether warranted from the evidence. The 
action of the defendant immediately after the utterance 
thereof, and his own statements at the time of the com- 
mission of the homicide, established a direct relation be- 
tween the words spoken by the deceased to the third party 
and the act of the defendant in firing the fatal shot which 
immediately followed. It is contended that the court 
erred in permitting a witness to testify what was said by 
the deceased to the third party immediately preceding 
the shooting. Objection was made to the testimony on the 
ground that it was immaterial, not shown to be in the 
presence of the defendant, hearsay, and no part of the res 
geste. The testimony objected to, we are of the opinion, 
was properly admitted as a part of the res geste. It is 
shown by the evidence to be so intimately connected with 
the commission of the homicidal act, and to bear such 
causal relation thereto as to render it a part of the prin- 
cipal transaction, and might fairly be admitted in evidence 
on that ground alone. It is true the defendant was not in 
the immediate presence of the deceased and the person 
with whom she was conversing, but the acts immediately 
following and the statements made by the defendant when 
he had shot the deceased, are wholly unexplainable on 
any other theory than that he was standing just outside of 


Vou. 66] SEPTEMBER TERM, 1902. 341 


McCormick v. State. 


the room where the conversation took place, overheard 
what was said, and acting thereon, rang, and requested 
admittance into the house, and upon being refused, fired 
the shot which caused her death. As is said in Sullivan 
. State, 58 Nebr., 796, 800, “They were parts of the res 
geste, events incident to the main transaction; they were 
concomitant acts speaking through the principal actor. 
In point of time they were closely related to the homicide 
and between it and them there was an immediate causal 
relation. ‘kes geste, says Wharton, ‘are events speak- 
ing for themselves, through the instinctive words and 
acts of participants, not the words and acts of partici- 
pants when narrating the events. What is done or said by 
participants, under the immediate spur of a transaction, 
becomes thus part of the transaction, because it is then 
the transaction that thus speaks.’ Wharton, Criminal Evi- 
dence [8th ed.], sec. 262.” Other authorities referred to 
in the same opinion might be cited here, but reference 
thereto will, no doubt, suffice for the purpose of disposing 
of the question now under consideration. 

The testimony complained of is,no doubt,also admissible 
for the purpose of proving the motive actuating the de- 
fendant in the commission of the crime with which he was 
charged. There was evidence tending to show that he 
could readily have heard what was said in the room by the 
deceased just prior to the killing, and that he was standing 
in.a waiting attitude for a brief period of time before he 
rang for admission; that the remarks were made by the 
deceased just before he sought to gain admittance, and 
on his request to be admitted and the refusal, he shot the 
deceased ; and that immediately thereafter, upon being ad- 
- mitted to the room, his statement in explanation of his 
reason for committing the act was based solely on what 
had been said by the deceased to the third party referred 
to, which statement was admitted in evidence over de. 
fendant’s objection. No motive for the commission of the 
act appears, save on the theory that the remarks of the 
deceased which were objected to were overheard by de- 
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fendant, were acted upon, and became a moving cause 
leading to the tragedy following immediately thereafter. 
Connected as these remarks were with the defendant as 
furnishing an explanation or cause for the tragedy im- 
mediately following, and the motives actuating him, the 
testimony was properly admissible, and no error was com- 
mitted in overruling defendant’s objections thereto. 

It is next contended that certain testimony of non- 
expert witnesses as to the condition of the defendant and 
the state of his mind at the time of the commission of the 
alleged offense was erroneously admitted. In order to 
excuse the act, the defendant undertook, first, to show 
that it was the result of an accident; and secondly, because 
he was afflicted with an ailment or disease called diabetes, 
and from excess of drinking intoxicants, his mind was in 
such condition at the time of the alleged offense as to ren- 
der him mentally incapable of knowing and realizing the 
nature and quality of the act, and from deliberating and 
premeditating thereon and of distinguishing between 
right and wrong with respect thereto. Some evidence was 
introduced to show that he was suffering from the disease 
mentioned, and that the tendency of the disease in its ad- 
yanced stages was to destroy the mind. Much evidence 
was introduced by the defehdant to show that he had been 
drinking heavily for several days prior to the act and was 
at the time so intoxicated as to dethrone his reason, and 
render him incapable of knowing or realizing what he was 
doing. To meet evidence of this character, non-expert wit- 
nesses, after showing that they were acquainted with the 
defendant and had known him for some time, were per- 
mitted to testify over objection as to the degree of his in- 
toxication on the night of the homicide and also with refer- 
ence to his mental condition, that he appeared to be the 
same as usual and acted the same as men usually do and 
that in their opinion, he was able to distinguish right from 
wrong. It is objected that this evidence is incompetent, 
irrelevant and immaterial. We hardly think so. Whether 
the defendant was so intoxicated as to be incapable of pre- 
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meditating or deliberating over the act he was charged 
with committing, became quite important in view of the 
evidence introduced by the defense. Much of the evidence 
objected to was introduced for the purpose of showing 
that while he had been drinking to some extent he was 
altogether rational, in possession of all his mental facul- 
ties and had knowledge of what was passing around him. 
While the foundation for questions with reference to his 
mental condition as to being sane or insane was not, pos- 
sibly, as sufficiently well laid as might be insisted on, no 
objection was made on that ground. It is manifest that 
the question of sanity or insanity was not one of the real 
issues in the case. There was no pretense that he was not 
responsible for the act save on the ground that by the 
excessive use of intoxicants he became incapable of de- 
liberating as to his course of conduct, and of realizing or 
knowing the nature of the act of which he was charged. 
The testimony objected to was admitted in rebuttal to 
overcome the evidence of the defense tending to show in- 
toxication as an excuse for the crime charged, and was, we 
are satisfied, admitted without error to the prejudice of 
the defendant. 

The defendant introduced evidence for the purpose of 
showing his previous good character, and an exception was 
taken because the prosecution was permitted on the cross- 
examination to ask the witnesses whether they had known 
of the defendant ever having been arrested. The testi- 
mony was proper on cross-examination but all answers to 
the questions objected to are in the negative, so that no 
prejudice has arisen in any event. One witness in rebuttal 
was permitted without objection to answer that the defend- 
ant had been arrested, but on objection and motion of 
counsel the answer was stricken out, so that no prejudice 
to the defendant was caused thereby. 

Error is also assigned in the giving of an instruction by 
the court to the jury with reference to the testigiony of an 
absent witness, the prosecution having admitted that such 
witness would testify as it was alleged he would in an 
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affidavit for a continuance, such affidavit being thereupon 
admitted in evidence in lieu of the testimony of the ab- 
sent witness. The court instructed the jury with reference 
to the admission of such affidavit in evidence that the 
prosecution admitted that the said witness would, if 
present, testify to the facts alleged, but did not admit 
such facts to be true nor that the said witness was present 
at the time and place alleged in the affidavit; and that such 
statements must be weighed by the jury the same as the 
testimony of any other witness and given such credit as the 
jury thought from all the facts and circumstances shown 
in the case they were entitled to. The affidavit for a con- 
tinuance alleged that the absent, witness, if present, would 
testify that he was at the house of the deceased at the time 
of the homicide, and to other facts connected with the 
transaction as narrated in the affidavit. The instruction 
told the jury, in substance, that-the state did not admit the 
truth of the affidavit but did admit that the witness would 
testify as therein alleged, and that such testimony was to 
be taken and weighed the same as that of any other wit 
ness. This, we think, a correct exposition of the law, and 
no merited criticism can be urged against the instruction. 
The state was not bound to admit that the witness was 
present at the time and place of the homicide, but only that 
he would testify that he was present, and it is in this re- 
spect that the instruction is complained of. The court, 
in giving the instruction, was not discrediting the testi- 
mony of any one witness, but stating a correct rule of law 
regarding the scope and effect of the admissions made by 
the state as to the affidavit made for a continuance, and its 
reception in evidence in lieu of the testimony of such ab- 
sent witness. 

Complaint is also made of instruction number 18, given 
by the court, which is as follows: “The defendant has in 
this case placed his previous character and reputation, as 
to being a man of peace and quiet, in evidence. If you find 
that previous to this difficulty he sustained a good reputa- 
tion for peace and quiet, you will weigh it in his favor for 
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what, in your judgment, you may think it is worth. Where 
the question to be determined by you may be close, it should 
be sufficient to turn the scales in his favor. If, however, 
you are satisfied that, notwithstanding his former good 
reputation, the proof shows in this case, beyond a reason- 
able doubt, that he is guilty of either of the crimes of mur- 
der in the first degree, or second degree, or manslaughter, 
as the same have been heretofore defined in these instruc- 
tions, then the former good character or reputation of the 
defendant would not be a defense in this action.” It is 
contended that the last sentence assumes that proof of 
good character was offered as a defense, and this was 
error. While it may not have been offered as a defense in 
the sense of justification or excuse for the act, the proof 
was offered to establish good character, which was proper 
to be considered with all the other evidence in determining 
whether guilt of the crime charged was established beyond 
a reasonable doubt. It is evidence offered by the defendant 
of facts deemed material in establishing his defense on a 
plea of not guilty and for the purpose of inducing the jury 
to believe that it was improbable that he, as a person of 
good character, would have committed the act charged 
against him. The statement in the instruction that where 
the questions to be determined are close, good character is 
sufficient to turn the scale in favor of the defendant was 
certainly as favorable to him as he could rightfully ask. 
If there exists any prejudice in the instruction it is against 
the prosecution rather than the defendant. We find no 
prejudicial error in the instruction complained of. 

The court gave the usual instruction with respect of the 
necessity of the jury being satisfied from the evidence be- 
yond a reasonable doubt as to all the essential ingredients 
of the crime charged before they could convict. The court 
refused an instruction requested by the defendant to the 
effect that if any one of the jury after having considered 
all the evidence in the case and after having counseled with 
his fellow jurymen, entertained a reasonable doubt of the 
defendant’s guilt, then the jury could not find the defend- 
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ant guilty. The instruction given by the court covered the 
subject fully as well as the one requested, and was ad- 
dressed ‘to each individual juryman as well as to all of 
them collectively. It was required that each and all of 
them should find the essential facts beyond reasonable 
dotbt before a verdict of guilty could be returned. It was 
not necessary to reinforce the instruction given with the 
one requested, which served no useful purpose in the case, 
and no error was committed in refusing it. 
Complaint is also made of another instruction as to the 
weight to be given to the testimony of sheriffs, policemen 
and other officers engaged in securing evidence for the 
prosecution, because it was stated in the instruction that 
if the jury think such persons have testified “fairly truth- 
fully” then they should consider their evidence along with 
the other evidence before them in arriving at their verdict. 
It is manifest a patent error crept into the instruction, 
which should have read and was intended to read “fairly 
and truthfully.” It is impossible to believe that the jury 
could have been misled or the defendant prejudiced by this 
slight error, and we decline to view it as erroneous because 
thereof. The instruction otherwise is unobjectionable. 
After a verdict of guilty was returned by the jury, it is 
disclosed by the record that the defendant was not in- 
formed by the court of the verdict of the jury, and asked 
if he had anything to say why the sentence of the court 
should not be passed upon him, as is provided by section 
495 of the Criminal Code. The record recites that the de- 
fendant “being in open court and standing at the bar 
thereof is asked by the court if he had anything to say why 
the sentence of the court should not be passed upon him.” 
Error is sought to be predicated because of such omission. 
The section cited provides: “Before the sentence is pro- 
nounced the defendant must be informed by the court of 
the verdict of the jury and asked whether he has anything 
to say why judgment should not be pronounced against 
him.” These provisions have been construed, as the lan- 
guage thereby implies, as mandatory. Dodge v. Stutc, 4 
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Nebr., 220; Tracey v. State, 46 Nebr., 361. The section 
must be complied with and the defendant informed of the 
verdict returned against him, as well as be asked whether 
he has anything to say why judgment should not be pro- 
nounced against him, in order to pronounce a valid judg- 
ment or sentence of imprisonment after verdict of guilty. 
While we may question the wisdom of such a statute or 
doubt that its requirements serve any useful purpose in 
criminal procedure as conducted in the present age, yet 
‘the statute remains to be followed according to its pro- 
visions, the mandatory character of which can not be 
questioned. If the reason for the statute has passed away 
and become obsolete, and it no longer serves any beneficial 
purpose, it is for the legislature and nct the court to abro- 
gate it. The error in passing judgment on the defendant 
having occurred subsequent to the verdict of the jury on 
which the judgment was rendered, the same must be re- 
versed and the cause remanded for the rendition of a valid 
judgment; following Dodge v. State, supra; Tracey v. 
State, supra, Griffen v. State, 46 Nebr., 282; Hornberger 
v. State, 47 Nebr., 40. Reversed and remanded accordingly. 


REVERSED AND REMANDED. 


NotE.—it was not required, at common law, that the prisoner 
should be informed of the verdict. 

It is now indispensably necessary, even in clergyable felonies, that 
the defendant should be asked by the clerk if he has anything to 
say why judgment of death should not be pronounced on him; and 
it is material that this appear upon the record to have been done; 
and its omission, after judgment in high treason, will be a sufficient 
ground for the reversal of the attainder. On this occasion, he may 
allege any ground in arrest of judgment; or may plead a pardon, 
if he has obtained one, for it will still have the same consequences 
which it would have produced before conviction, the stopping of the 
attainder. Chitty, Criminal Law, vol. 1, p. *700. 

Section 169 of the Criminal Code of Ohio, is identical with our sec- 
tion 495. For form of journal entry in such cases, Warren, Criminal 
Law, p. 142. But the Ohio supreme court has held: Where the record 
does not show that the court, before passing sentence on the defend- 
ant, informed him of the fact that a verdict of guilty had been found 
against him, in the absence of a bill of exceptions showing the con- 
trary, the fact that such information was so given will be presumed, 
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Bond v. State, 23 Ohio St., 349; Carper v. State, 27 Ohio St., 572; Bartlett 
v. State, 28 Ohio St., 669, 670, 672. Whether the provisions of section 
169 (our 495) are applicable where there is a plea of guilty, quaere. 
Carper v. State, supra. In Alabama it has been held necessary in a 
prosecution for a felony that the court should ask the prisoner if.he 
has anything to say why sentence should not be passed upon him. 
Mulien v. State, 45 Ala., 43, 46. Where there are several defendants, 
they must be severally asked. Crim v. Stute, 43 Ala., 53. 

The practice of asking the prisoner if he has any objection to the 
sentence, will appear absolutely necessary on a moment’s reflection. 
The statute under which the prisoner is prosecuted, may have been 
repealed since the verdict was rendered, in which event judgment can 
not be pronounced, Commonwealth v. Duane, 1 Binney [Pa.], 601, 2 
Am. Dec., 497, or the prisoner may have been pardoned since verdict, 
i Bishop, Criminal Procedure, 1293. The court can take cogni- 
zance, judicially, only of a general proclamation of amnesty, and not 
of a pardon ina particular case. Greathouse’s Case, 2 Abb. [U. S. Cir. 
and Dist. Courts], 382. Most, if not all, courts which have passed 
upon the question hold that a pardon must be pleaded in bar or in 
arrest of judgment, 15 Ency. Pl. & Vr., p. 448,-and note 2; and in 
England it has been held that a pardon can not be pleaded ore tenus. 
The King v. Garside, 2 Adolph. & Ellis, #266. Under our Criminal Code 
—section 493—only two grounds appear for a motion in arrest of 
judgment: (1) jurisdiction of the court; (2) sufficiency of the indict- 
ment or information. If the expression of one is the exclusion of all 
others, how, in Nebraska, is a prisoner to get a pardon (issued after 
verdict) before the court? 

At common law it was deemed essential in capital cases that in- 
quiry be made of the defendant before judgment was passed whether 
he had anything to say why sentence of death should not be pro- 
nounced upon him; thus giving him an opportunity to allege any 
ground of arrest, or to plead a pardon if he had obtained one, or to 
urge any legal objection to further proceeding against him.* And if 
the record did not show that such privilege was accorded to him 
the judgment would be reversed. This rule, however, does not apply 
to an appellate court,} which, upon review of the proceedings in the 
trial court, merely affirms a final judgment, without rendering a new 
one. Due process of law does not require the presence of the prisoner 
in the latter court at the time the judgment sentencing him to death 
is affirmed. Schirab v. Bergyren, 143 U. S., 442. 

The Qhio statute appears to have been an original enactment. 


* Another reason for requiring his presence is to enable the court 
to identify him as the party adjudged guilty. Fielden v. People, 128 
Til, 595.—W. F. B. 

jin State v. Billings, 77 Ta., 417, 81 Ia., 99, the defendant obtained 
an order for his appearance in person before the supreme court, al- 
though he was at that time confined at hard labor in the penitentiary. 
This order appears to have been granted as a matter of right; 
but I am unable to find any opinion on the subject in the Iowa re- 
ports. This was nearly three years before the decision in Schwab 
v. Berggren, supra.—wW. F. B. 
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Why—in view of the fact that the prisoner must be present when the 
verdict is returned—did her code require imparting of information, 
which the prisoner already possessed? But such statutes are man- 
datory. If not in totu, where is the dividing line?—W. F. B. 


STATE OF NEBRASKA, EX REL. FRANK N. Prout, ATTORNEY 
GENERAL, V. NEBRASKA HOME COMPANY. 


FILED NOVEMBER 19, 1902. No. 12,613. 


1. What Constitutes a Lottery. T'o constitute a lottery it is necessary 
that a prize be offered, and something of value be given for a 
chance to obtain the prize. 

2. What Constitutes a Prize. The prize may be anything of value; a 
preference or privilege in the distribution of a common fund 
among those entitled thereto, may constitute a prize. 

3. Lottery. A scheme whereby a common fund is to be produced by 


the contributions of various parties, and afterwards distributed 
among the parties contributing thereto, and a valuable prefer- 


ence vr privilege in the distribution thereof is made to depend 
upon chance, is a lottery within the meaning of our statute 
prohibiting lotteries. 


4. Contract: Prniic Poticy. Contracts in which a corporation, in 
consideration of stated payments made to it, makes promises, 
which are the main inducement to such contracts, and are impos- 
sible to perform, are unlawful, being against public policy. 


5. Quo Warranto. A corporation, organized under the laws of this 
state, which is engaged in a business forbidden by statute, or 
unlawful as against public policy, may be deprived of its charter 
and dissolved by proceedings in quo warranto. 


ORIGINAL action in the nature of quo warranto to 
annul the corporate existence of the defendant for misuse 
and abuse of its corporate franchise, the abuse complained 
of being, as is alleged, the soliciting, selling and executing 
unlawful contracts for the ostensible purpose of assisting 
the purchasers thereof in procuring homes. The petition 
set out a contract. The answer denied the issuance of any 
such contract, but set out three other forms which it al- 
leged were issued; and alleged the lawfulness of these and 
all other contracts issued. Writ allowed. 
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Frank N. Prout, Attorney General, Norris Brown and 
William B. Rose, for relator: 


The following provision is common to all the contracts: 

Nebraska Home Company hereby agrees and undertakes 
to assist the said holder of this contr act in pur chgsing and 
paying for a home. 

Each of the contracts pleaded by defendant discioass the 
following scheme: 

Contracts are numbered numerically as applications are 
received at the home office in Omaha. Each applicant 
must pay the company $3 for its services in registering and 
issuing the application and contract. Each holder is re- 
quired to pay to the company at Omaha $1.85 a month 
until the contract matures. Out of each instalment of 
$1.35 the compafiy retains 35 cents for its services and 
deposits $1 “in a fund to be known as a home fund.” 
After maturity of a contract the holder is required to pay 
to the company $5.35 a month until his payments to the 
home fund amount to $1,000. Out of each monthly in- 
stalment of $5.35 the company retains 35 cents for its 
services, and deposits $5 in the home fund. All contracts 
pleaded in the answer contain the following provisions 
relating to maturity: 

Sixth. This contract shall be deemed to be matured 
within the meaning hereof when there shall be, over and 
above what is required to be paid out on the contracts of 
lower serial number than this contract, either, first, an 
income of $50 per month due said home fund from con- 
tract-holders; or, second, an amount of money in said 
home fund which, when added to the income so due from 
contract-holders for a period of twenty months, will equal 

1,000. 

: Seventh. When this contract matures, the company 
agrees on each and every month thereafter, for twenty 
months, to pay out of the said home fund the sum of $50, 
in assisting the holder to purchase a home, to pay off a 
mortgage on a home owned by the holder, or to erect a 
dwelling-house on a lot helonging to the holder, as said 
holder may prefer. 

It is understood and agreed that the holder shall select 
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property of the value of $1,000, on the basis of said pay- 
ments thereon of $50 per month, and thereupon the com- 
pany shall immediately proceed to investigate title, and 
value of the property, and, as soon as possible, notify the 
holder of its approval or disapproval of the holder’s se- 
lection. 


An examination of the contracts discloses the fact that 
the company does not devote any capital to the enterprise. 
Whatever it undertakes to do must be accomplished with 
the funds invested by contract-holders. In substance, it is 
a concern without any capital, except the monthly pay- 
ments of $1.35 or $5.35, where all the contract-holders are 
borrowers to the extent of $1,000 each, and where the pro- 
moters of the enterprise take for their services twenty-five 
per cent. of $1.35-instalments and six per cent. of $5.35- 
instalments. The plan requires the company to keep its 
treasury empty, and, with the exception of the holder of 
contract number one, no holder has any interest in the 
home fund until the holders of earlier contracts hi: been 
paid in full. 

The results of investments are affected by the number 
of persons who purchase contracts and by the number of 
holders who violate the contracts already made. No per- 
son can make in advance an intelligent estimate of the 
number that will be found in either class. The practical 
results of the plan, therefore, can not be determined by 
the rules and principles applicable to ordinary business 
enterprises. No one can tell when a contract will mature. 
The scheme of the company is such that the reason, fore- 
sight, and sagacity of man will not enable him to ascertain 
when a holder will get a return for the definite instal- 
ments he is required to pay with scrupulous punctuality 
at exact periods of time. The practical workings of the 
plan, therefore, can only ‘be ascertained by assuming a 
basis for computation. 

The company in its answer admits that it has issued 
743 contracts, and it will be fair to show how its contracts 
will mature on the basis of a membership of 1,000, all 
bearing the same date, and each member paying his instal- 
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ments according to his agreement. This basis has been 
selected because it affords an easy means of computation. 
For assistance of the court in determining the practical 
results of defendant’s scheme,—on the basis assumed only, 
if it were possible to carry it out according to the plan 
disclosed by the contracts,—an expert’s table, based on a 
membership of 1,000, is inserted herein. The table is 
applicable. to all contracts, but, under the first contract 
set out in the answer, the company’s profit would be 
greater than that shown by the table. To facilitate calcu- 
lations all contracts, for the purposes of the table, are 
matured on the first inonth of each tweniy-month period. 
Time has been divided into twenty-month periods because 
twenty months are required to pay a contract when ma- 
tured. 

The scheme of defendant is impracticable, and it can 
not keep its promises. The enterprise will collapse, and 
many contract-holders will lose their investments. 

The superior court of Cincinnati said of a somewhat 
similar scheme: 

The averments of the petition, if true, show the defend- 
ant company to be nothing more nor less than the promoter 
and operator of a Jottery or scheme of chance, whereby 
certain shareholders, lucky ones, they may be called— 
although the averments of the petition warrant calling 
the luck in some cases fraud—are enabled by the methods 
pursued by the company to be paid out in advance of the 
less lucky fellows. 

Experience has demonstrated one inevitable result to 
all such enterprises, viz., that there comes a time when the 
influx of credulous people to these societies ceases, and as 
the money paid out to the lucky members has been wholly 
and grossly out of proportion to their contributions or in- 
vestments, or to the natural earnings of such contributions 
and investments, these societies necessarily collapse, leav- 
ing the unlucky members to bear the losses or, what is the 
same thing, leaving nothing in the treasury of the society 
out of which these members may recoup themselves for 
their stated contributions and investments. Shao v. In- 
terstate Savings, Loan & Trust Co., 8 Ohio Dec., 510. 

29 
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In McLaughlin v. National Mutual Bond & Investment 
Co., 64 Fed. Rep., 908, 909, a scheme quite similar to that 
of the Nebraska Home Company was described by Judge 
Dallas. It was shown that the returns of an investor 
would be less than the amount invested. The court said: 

Of course, any misguided person who might be led into 
such a transaction would, on perceiving its character, 
hasten to withdraw from it, even at the sacrifice of pay- 
ments already made. 

The Nebraska Home Company’s contracts are unlawful 
for the reason that they require the cofporation to dis- 
criminate between investors, giving some an unreasonable 
profit at the expense of others. 

The Nebraska Home Company collects from investors 
unconscionable compensation for services. 

Unconscionable terms imposed by investment compa- 
nies upon investors are unlawful and can not be enforced. 

In United States v. McDonald, 59 Fed. Rep., 563, the 
court investigated a scheme similar to that operated by 
the Nebraska Home Company. The report of the case 
shows that the investment was in the nature of a bond; 
that the purchaser paid a fee of $10, and agreed to pay, for 
a time, each succeeding month, $1.25, the 25-cent items 
being retained by the company for services and the $1- 
instalments constituting a trust fund for the redemption 
of bonds; and that the bonds could not be redeemed, under 
the plan on which the enterprise was based, for an indefi- 
nite length of time. In speaking of compensation Judge 
Grosscup, United States district judge, said (p. 565): 

That is plunder of the public. It is said that this has 
been done fairly. The court, of course, is not sitting here 
to pass upon the fairness of any such transaction. Two 
hundred years ago, when coaches were robbed by high- 
waymen on the heaths of London, it was always said that 
the highwaymen acted with courtesy, but nobody but an 
ignorant fool returned to London without knowing he had 
been plundered. 

This language was used in an instruction to the jury, 
and the United States circuit court of appeals held on 
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review that the instruction was not erroneous. MacDonald 
v. United States, 12 C. C. A., 339, 344. 

In the case of In re Bankruptcy of Security Tontine In- 
vestment Co.,* Judge Munger, of the federal court for the 
district of Nebraska, had occasion to determine the char- 
acter of an investment company operated on a plan sim- 
ilar in some respects to that of the Nebraska Home Com- 
pany. The investors paid small monthly instalments, 
part of each being retained for the benefit of the company 
and the remainder constituting a trust fund for the pur- 
chase of diamonds. Judge Munger approved the following 
findings: 

Of the $110 paid into the treasury of the corporation by 
each contract-holder the corporation confessedly retains 
$27.50 for its services; another $17.50 becomes the prop- 
erty of the corporation under its reserve-fund feature; and 
later, by inducing the contract-holder to accept $160 in 
cash in lieu of the diamond provided for in the contract, 
the corporation secures another $40. * * * Thus it will 
be seen that of each $110 paid in by contract-holders the 
corporation proposes to retain $80 as compensation for 
nursing the remaining $30, and at the end of seventy weeks 
return to each contract-holder maturing his contract the 
sum of $160 in cash, provided it is in the treasury of the 
corporation. Here, as is the case with the ordinary confi- 
dence man and his confederates, a favored few are given 
contracts bearing low numbers, and these, as a reward for 
using them as an advertising medium, reap a handsome 
profit at the expense of their misguided friends and neigh- 
bors. 

The testimony discloses that of the matured contracts 
the corporation paid off 101, yet it never owned nor de- 
livered but one diamond, and this to the holder of contract 
No. 1. The only apparent reason for injecting into the con- 
tract the clause in reference to the diamond was in an en- 
deavor to relieve the contract of its otherwise unlawful 
character. This attempted evasion adds to the viciousness 
of the contract without accomplishing the desired result. 
The business in which the corporation was engaged is con- 
trary to public policy. Its contract is so unconscionable 


*Unreported. . = 
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that no court would enforce its provisions, and its scheme 
is so shallow that it seems remarkable it should have ever 
met with any degree of success. 

The rule in this state is that stipulations imposing 
unconscionable terms upon investors are unlawful and 
can not be enforced. Randall v. National Building, Loan 
& Protective Union, 43 Nebr., 876. 

It is the policy of the law to make savings and invest- 
ment institutions safe and economical, and to protect in- 
vestors from fraud and plunder. An investment company 
employing no capital in its business and operating under 
a plan which requires it to keep its treasury empty, should 
not be permitted to use its charter to solicit contracts of 
investment without security. 

The charter of a swindling concern was canceled by the 
supreme court of Pennsylvania for infirmities resembling 
some of those already mentioned. One of the objectional 
features was described by the auditor as follows: 

The direct influence of the scheme was to induce each 
certificate-holder to “rope in” as many as possible behind 
him, in order the more quickly to mature his own certifi- 
cate, National Hndowment Co., 142 Pa. St.. 450, 454. 

In the case cited the court approved the above finding 
and itself used the following language applicable to de- 
fendant. in this case (p. 460) : 

It manifestly belongs to that class of associations, by 
far too numerons, the practical effect of whose operations 
is to envich a few at the expense of confiding and ignorant, 
people. 

A provision in a contract of investment for forfeiture 
to the investment company of all investments, upon default 
in payment of instalments, is unconscionable and un- 
lawful. 

The Nebraska Home Company is conducting a lottery, 
or scheme of chance, and its contracts for the promotion 
and operation of that enterprise are unlawful. 

The state insists that defendant is operating a lottery 
or scheme of chance in violation of statute. Section 224 
of the Criminal Code provides: 
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If any person shall open, set on foot, carry on, promote, 
make, or draw, publicly, or privately, any lottery, or 
scheme of chance, of any kind or description, by whatever 
name, style, or title the same may be denominated or | 
known, * * * every person so offending shall be fined 
in any sum not exceeding five hundred dollars. 

_ Defendant’s contracts may as well be called the tickets. 
MacDonald v. United States. 12 C. C. A., 339, 344; United 
States v. filkerson, 74 Fed. Rep., 619, 628. The consider- 
ation is a $3-fee and the monthly instalments of $1.35. 
The prize is a matured contract which gives the holder 
thereof the right to use without interest for a long term 
of years large sums of money. 

' Even if defendant were able to show that each contract- 
holder would eventually obtain a $1,000-home, it would not 
prevent the scheme from being a lottery. Horner vo. United 

States, 147 U. S., 449. 463; Ballock v. State, 20 Atl. Rep., 

[ Md. i 184; State v. Minnjord: 73 Mo., 647; U nited States 
v. Wallis, 58 Fed. Rep., 942. 

In Randle v. State, 42 Tex., 580, the court said (p. 591) : 

The fact of each ticket-holder being certain to receive 
something did not relieve it from the character of a lottery. 

Under defendant’s scheme the prizes are not equal. <A 
home in two years may be a prize of great value, but what 
of homes in seventy-five years? Before that time all the 
present contract-holders will have homes marked by little 
monnds under the willows. 

The relation existing between the Nebraska Hoine Com- 
pany and each contract-holder is one of trust and confi- 
dence. The contracts provide for an abuse of the fiducial 
relation, and are, therefore, contrary to publie policy and 
unlawful. 

Contracts may violate public policy, though they do not 
conflict with any statutory or constitutional provision. 
Teal v. Walker, 111 0. S., 242, 252; Wilde v. Wilde, 37 
Nebr., 891; Fite gerald v. Fitzger ‘ald ‘é Mallory Construc- 
tion Co., 41 Nebr., 374, 376. 

Contracts against public policy are uniformly con- 
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demned by the courts as unlawful. Atcheson v. Mallon, 
43 N. Y., 147; Richardson v. Crandall, 48 N. Y., 348; State 
v. Interstate Savings Investment Co., 52 L. R. A., 530; 
Dresler v. Tyrrell, 15 Nev., 114, 1384; Firemen’s Chari- 
table Ass’n v. Berghaus, 13 La. Ann., 209; Elkhart County 
Lodge v. Crary, 98 Ind., 238, 242; Shipley v. Reasoner, 80 
Ia., 548; Edwards v. Randle, 68 Ark., 318; Fearnley v. De 
Mainville, 5 Colo. App., 441. 

A corporation has no authority to enter into an unlawful 
contract. 

Corporations can only be organized for the purpose of 
transacting a lawful business. They can not enter into un- 
lawful contracts, ‘whether forbidden by statute or other- 
wise. The power of the courts to dissolve a corporation 
for abusing its franchise is complete. These propositions 
need no elaboration. The time for disputing the rules 
stated has long since elapsed. State v. Council Bluffs & 
Nebraska Ferry Co., 11 Nebr., 354; State v. Nebraska Dis- 
tilling Co., 29 Nebr., 700. 


George A. Neal, Edwin M. Coffin and Elliott J. Clem- 
ents, contra: : 


The business conducted by the defendant has none of 
the elements of, and is in no sense, a lottery. 

A lottery is defined by Webster as, “A scheme for the dis- 
tribution of prizes by lot or chance.” By Worcester as, “A 
distribution of prizes and blanks by chance; a game of haz- 
ard in which small sums are ventured for the chance of 
obtaining a larger value, either in money or other articles.” 
By Bouvier’s Law Dictionary as, “A scheme for the dis- 
tribution of prizes by chance.” By Black’s Law Diction- 
ary as, “A distribution of prizes by chance or lot, where a 
valuable consideration is given for the chance of drawing 
a prize.” 

None of the foregoing definitions, by any proper or rea- 
sonable construction, can be made to apply to the defend- 
ant’s business, and we are unable to understand in what 
sense it can he denominated a lottery when tried by any 
definition of the term. 
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The statute was designed to prevent the operation of a 
well understood concern, and has been enlarged to correct 
and prevent the development of a spirit of gaming. In any 
kind of lottery, prizes are given the few and blanks the 
many. A prize in the sense of a reward by means of a lot- 
tery is a return largely in excess of the cost. 

The plan of this company offers no prizes. Every man 
is obliged. to return every dollar paid to his use. The prop- 
erty purchased for him is pledged to this and is security 
to the other contract-holders. 

The purchase of oil and mining stock is more of gaming, 
and more nearly a lottery. The applications for contracts 
are dated and fix the priority of members, but the con- 
tract is not completed until sigued by the contract-holder 
who has the number of the contract when executed. But 
it is objected that some receive benefits sooner than others. 
This is true in any kind of mutual aid business. In build- 
ing and loan companies there is never money enough on 
hand _ to accommodate but a few at atime. The many must 
wait. “But,” it is argued, “the men who wait in building 
and loan companies are allowed interest on their monthly 
payments.” While this may be an argument in favor of 
such companies, can it be said the agreement not to charge 
interest is fraudulent? The amonnt paid on a thousand 
dollars, in the way of dues into this company, is but twelve 
dollars per year and the interest at 6 per cent. for the 
average of the sum (since it requires a year to collect that 
amount) would be thirty-six cents, while a building and 
loan company would collect in the way of dues on one 
thousand dollar certificates, from $60 to $100. Interest on 
these larger sums would be worth charging. The principle 
of waiting is the same with both companies. If the man 
who waits is allowed no interest he is charged none. All 
investments require time for development. Men make con- 
tracts for long periods to obtain benefits. 

If the drawing only determines the time when the benefit. 
is to be received, the mere deterniining of that time by lot 
or drawing, does not give the characteristic of a lottery. 
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United States v. Zeisler, 30 Fed. Rep., 499; OP v. 
United States, 147 U. S., 449. 


Neat, further: . 

The objection to the taking of money by one to use for 
another has been made in cases of bond investment so- 
cieties that are only investment in name, in which the ac- 
cumulations derived from a great number are paid out to 
some one person, who ceases to remain a member, and who 
takes the money and gets away with it, leaving the con- 
tributors short to that extent. With this company that 
objection can not obtain, since the money is invested in 
real estate and the return of it is secured. In those other 
cases the reason of the objection is apparent, viz., the loss 
of the assets, and with the passing of the reason there 
should be the death of the objection. This system of the 
defendant is not only not gaming; the contract is not only 
not a gambling contract, but it is diametrically opposed to 
gambling. It has the savings-bank idea, in which economy 
aul thrift are encouraged instead of the spirit of gaming. 
An account is kept with each contract-holder, who is given 
eredit for his monthly dues when paid, just as with de- 
positors in a savings bank. 


Hdmund M. Bartlett, Charles L. Dundy and Edward M. 
Martin, also for defendant in error: 


We find appended at the end of the briefs the names of 
the following officers representing the state, viz., Frank 
N. Prout, Attorney General; Norris Brown, Deputy At- 
torney General; Wim. B. Rose, Assistant Attorney Gen- 
eral. They, like the three tailors of Tooley street, London, 
resolved as “We, the people.” 

We are informed that William B. Rose prepared the 
document known as “Brief of State,” to which the above 
names are appended. It seems somewhat remarkable that 
all of these names should be signed to the brief of state. 
We douht if either the attorney general or his deputy, the 
only lawful officers of the state whose names appear to the 
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brief, have given the subject careful consideration. If 
doubt exists as to the correctness of the position assumed 
in the brief of state upon such a virulent attack as therein 
contained, there seem to be thiee heads to share the burden 
of mistake; or one may to the other say, in the language 
of Macbeth: 


“Thou canst not say I did it: never shake 
Thy gory locks at me.” 


* But when we take into consideration the conglomerate 
mass of false premises, inconsistencies, misapplication of 
the law and venomous outpourings of malevolent denunci- 
ation, this combination with the three signatures so un- 
usual in affairs of state or more properly official docu- 
ments, reminds one of that other situation in Macbeth. 
The. three witches, a dark cavern and a cauldron boiling 
anidst thunder. Says the 


1st Witch. Thrice the brinded cat hath mew’d. 
2d Witch. Thrice; and once the hedge-pig whin’d. 
3d Witch. Harper cries:—’Tis time, ’tis time. 
1st Witch. Round about the cauldron go; 
In the poison’d entrails throw.— 
Toad, that under coldest stone, 
Days and nights hast “twenty months,” 
Swelter’d venom sleeping got, 
Boil thou first i’ the charmed pot. 


All together. Double, double, toil and trouble, ete. . 


2d Witch. Fillet of a fenny snake, 
In the cauldron boil and bake; ‘ 
Bye of newt, and toe of frog, 
Wool of bat, and tongue of dog, 
Adder’s fork and blind-worm’s sting, 
Lizard’s Jeg, and owlet’s wing, 
For a charm of powerful trouble; 
Like a hell-broth boil and bubble. 


All together. Double, double, toil and trouble, ete. 


3d Witch. Scale of dragon, tooth of wolf; 
Witch’s mummy; maw, and gulf, 
Of the ravin’d salt-sea shark; 
Root of hemlock, digg’d i’ the dark; 
Liver of blaspheming Jew; 
Gall of goat, and slips of yew, 
Silver’d in the moon’s eclipse; 
Nose of Turk, and Tartar’s lips; 
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Finger of birth-strangled babe, 

Ditch-deliver’d by a drab, 

Make the gruel thick and slab; 

Add thereto a tiger’s chaudron, 

For the ingredients of our cauldron. 
All togciher. Double, double, toil and trouble. 

Fire, burn; and, cauldron, bubble. 
2d Witch. Cool it with a baboon’s blood. 

Then the charm is firm and good. 

= 2 * * e t 

By the pricking of my thumbs, 

Something wicked this way comes. 

Open, locks, whoever knocks. 


Now compare the above with the ingredients put by the 
three gentlemen into the seething cauldron of their brief 
and we have found a fair precedent and authority for their 
language. 

These are some of the “ingredients”: 

Infamous contracts, 
Swindling concern, 
Cunning device, 
Discrimination, 
Individual favorites, 
Insolvent concerns, 
Stipulations to prevent a purchase, 
Wild-cat enterprise, 
Triumphant rascality, 
All rascaldom, 
Disreputable lawyers, 
Little mounds under the willows, 
Odious provisions, 
Bogus assistant, 
Perpetual insolvency, 
Plague, 
Promoters and their friends, 
Partiality, favoritism. 
. Unlawful profit, 
Unconscionable compensation for services, 
Cheap veneering of solicitude, 
The table answers the questions, 
Simulated enterprises, 
Stipulations imposing unconscionable terms, 
Fiducial relation, 


VOL. 66] SEPTEMBER TERM, 1902. 363 


State v. Nebraska Home Co. 


Iniquitous purpose, 

Unequal value, 

Scheme of chance, 

Distribution of prizes by lot, 

Lottery, 

Scheme for the abuse of the relation of trust and 
confidence, 

Abuse and betrayal of fiducial relations, 

Age of deception and fraud, 

Misguided persons, 

The sovereign has not been exalted, 

Abuses, : 

Unlawful contracts, 

Concern without capital, 

Large profit to company, 

Empty treasury, 

Collapse, 

A’ cheat, 

Swindle, 

Murder, 

All honest and trustful men take alarm. 

It is very much the same thing, the striving for effect, 
and if the court shall be lost in the hypnotic charm of the 
above ingredients they may, with the witch, by the pricking 
of their thumbs, know that something wicked this way 
comes. This wicked thing could be discerned only by the 
application of the above ingredients, not by any principle 
or authority. 


T. L. Norval, Richard 8. Norval and B. F. Norval, amici 
curie, argued that the defendant’s contracts had none of 
the elements of a lottery, citing Buckalew v. State, 62 
Ala., 834; Yellow-Stone Kit v. State, 88 Ala., 196; Randlc 
v. State, 42 Tex., 580; State v. Overton, 16 Nev., 136; 
Wooden v. Shotwell, 28 N. J. Law, 465; State v. Clarke, 
33 N. H., 329, 335. 


Andrew G. Wolfenbarger, amicus curie: 


Five laborers are enabled to save $4 a month each, after 
paying the. family expenses, including $16 a month house- 
rent in each case. In talking over their plans they find 
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that each is striving to get a $1,000-home. One of them 
suggests that they put their money together and cooperate, 
to the end that each get a home. They know that by work- 
ing alone it will be 138 months before any one can ac- 
complish his purpose, including interest on his money. 
So they put their money together and buy a home for 
number one, who then puts into the common fund the $16 
he has been paying a month as rent, in addition to his sav- 
ings; then their combined savings are $36 a month, and in 
27 7-9 months they have saved enough to buy a home for 
number two; then their combined savings are $52 a month, 
so in 19 3-13 months more they buy a home for number 
3; then their combined savings are $68 per month, so in 14 
12-17 months they buy a home for number four; then their 
combined savings are $84 per month, and in 11 19-21 
months they buy a home for number five. Number five, 
by this cooperation, would get his home in 75 months, and 
have it all paid for in 100 months, making a net saving to 
the last man of 38 months over what would have been 
possible without cooperation. When the 138 months that 
it would have taken them to secure homes without co- 
operation have expired, they find that by this cooperation 
they havé paid for their homes and have combined savings 
of $6,300 in addition thereto. After paying $1 each per 
month as expenses, it leaves a net combined saving of 
$5,610, besides their homes. The above illustration is 
based on exactly the same proportional relation of pay- 
ments to benefits as that set forth in defendant’s contract, 
but the sums paid each month are larger. The principle 
is identical. 


Frank N. Prout, Attorney General, Norris Brow’ and 
William B. Rose, in reply: 

The scheme to collect large sums in small amounts from 
many and invest the funds thus created in homes to be 
allotted by chance among a few, seems to have originated 
with Feargus O’Connor, the chartist leader. “Chartism,” 
writes Carlyle, “means the bitter discontent grown fierce. 


VOL. 66] SEPTEMBER TERM, 1902. 365 


State v. Nebraska Home Co. 


and mad, the wrong condition therefore or the wrong dis- 
position, of the working classes of England.” That O’Con- 
nor’s home-schemé was chiefly the product of insanity can 
scarcely be doubted. He inaugurated his enterprise Oc- 
tober 24, 1846, as the “Chartist Co-operative Land Com- 
pany,” and afterward changed the name to the “National 
Land Company.” <A biographer says that “the most ex- 
travagaut hopes of an idyllic country life were held out 
to the factory hands and others who subscribed.’ The 
House of Commons examined the affairs of the National 
Land Company June 6, 1848, and the concern was found to 
be bankrupt. O’Connor died a lunatic. History records: 

There can be little doubt that O’Connor’s mind was more 
or less affected from the beginning, and that he inherited 
tendencies to insanity. He was insanely jealous and ego- 
tistical, and no one succeeded in working with him for 
long. In all his multitudinous speeches and writings it 
is impossible to detect a single consistent political idea. 
41 Dictionary of National Biography, £02. 

In exposing O’Connor’s home-scheme and the National 
Land Society, the Nottingham Journal published the state- 
ment that O’Connor “had wheedled the people of England 
out of 100,0007.”; whereupon O’Connor sued the publisher 
of that journal for libel. The report of the case shows 
(O’Connor v. Bradshaw, 5 Ex. [ng.], 881, 844): 

The objects of the society were to purchase land, erect 
dwellings thereon, and allot them to its members on such 
terms as should enable them to become small freeholders, 
and live in comfort and independence; which objects were 
to be effected in the following way :—A large sum of money 
was to be raised by shares of Ll. 6s. each, and was to be 
laid out in the purchase of land and the erection of houses. 
The subscriber of two shares, or 21. 12s., became entitled to 
a house, two acres of land, and an advance of 151.; the sub- 
scriber of three shares to a house, three acres of land, and 
221. 10s. Their right, however, to obtain these privileges 
was not absolute, but depended on the result of the ballot, 
according to which a small number only of the subscribers 
could obtain present possession of houses, lands and 
money ; so that in five years, during which the plan was in 
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operation, out of 70,000 shareholders, 227 only had op- 
tained allotments. 


The report of the case further shows (p. 887) : 


The Lord Chief Baron, in his direction to the jury, told 
them that, in his opinion, the whole of the plaintiff's 
scheme was illegal, on the ground of its being contrary to 
the bank act and to the lottery acts. 


O’Connor’s suit was dismissed, but it is fair to state that 
Parke, B., who discharged the rule for a new trial, disre- 
garded the lottery act, saying (p. 892): “Now if the 
question were to turn upon this, whether it was or was 
not illegal within the meaning of that act, I should like to 
take further time for consideration.” 

After chartism had died out in England, after its leader 
and the National Land Society had been almost forgotten, 
and after Coxey had begun to mobilize his army in this 
country, Avarice, Greed and Raseality started out to find 
some wholesome plan for the betterment (?) of the com- 
mon people. They discovered the chief elements of O’Con- 
nor’s home-scheme, brought them to the District of Colum- 
bia, and there incorporated under the name and style of 
the “National Investment Company.” A few extracts from 
the by-laws of this society will disclose its character and 
the kinship between its scheme and that of defendant: 


The terms and conditions contained in the certificate of 
shares, together with those contained in the application 
therefor and the by-laws of the society taken together shall 
form the contract between the shareholder and the society. 
Art. 2, sec. 5. 

This society will issue shares to the amount of $50,000,- 
000 in denominations of $100 and $50, the $100 shares being 
designated as “A” shares and the $50 shares as “B” shares, 
and the same will be issued to applicants therefor in cer- 
tificates containing ten shares only, each share bearing a 
separate number consecutively from one to ten, both in- 
clusive, the payment of which shares at maturity is guar- 
anteed by the society in accordance with the provisions of 
article 7 hereof. AJl applications for shares will be num- 
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bered in the order received without regard for the denom- 
ination of shares applied for. Art. 6, sec. 1. 

Whenever the redemption fund of the society contains 
an amount equal to the face value of the share next in 
order of maturity, notice thereof shall be sent to the holder 
of such share and the same will be paid upon receipt of the 
proper coupon duly receipted. Art. 7, sec. 1. 

Shares will be matured in the following order, to wit: 
The first share in order of maturity will be share No. 1 in 
certificate No. 1, then share No. 1 in certificate No. 2, and 
so on, paying the first share in each certificate in force, 
until the end of one year from date of the payment of the 
first share, when share No. 2 in certificate No. 1 will be 
next in order, then share No. 2 in certificate No. 2, and so 
on until the second or lowest numbered share in each cer- 
tificate issued during the previous year and still in force 
has been paid, when share No. 3 in certificate No. 1 will 
be next in order, then share No. 3 in certificate No. 2, and 
so on as before, until the third or lowest numbered share in 
each certificate issued durin'g the previous years and still 
in force has been paid, when share No. 4 in certificate No. 
1 will be next in order, and so on as before until each share 
in certificate No. 1 has been used, as a basis or starting 
number and the ten series’ finished, after which the lowest 
numbered share in the lowest numbered certificate in force 
will be the basis or starting number and the same rule fol- 
lowed as in previous series, for all time. Art. 7, sec. 2. 

Each application for shares in this society must be ac- 
companied by one regular monthly instalment thereon, 
otherwise the same will not be considered as received. Art. 
8, sec. 1. 

Each shareholder will be required to pay a monthly in- 
stalment of seventy cents per share on each “A” share and 
thirty-five cents per share on each “B” share, the first in- 
stalment on which must be paid when the «pplication is 
made, and the other instalment must be paid on or before 
the first business day of each month following date of issue 
of the certificate, except that all certificates bearing date 
after the twentieth of the month of issue will not be lable 
for the instalment falling due the first of the month follow- 
ing said date. Art. 8, sec. 2. 

All monthly instalments shall be payable at the home 
office of the society on or before the first business day of 
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each month without notice, and all payments made by this 
society shall be payable there also; but if for the sake of 
convenience or otherwise any instalments are paid to col- 
lectors or attorneys of the society, such collectors or 
attorneys shall be deemed and held to be the agent or at- 
torney of the shareholder so paying, unless the said col- 
lector or attorney has been duly authorized by the said so- 
ciety in writing to receive said payments and furnishes a 
receipt for that instalment signed by the secretary of the 
society. 

Failure of a local collector or attorney to call for any 
instalment shall be no excuse for failure to pay the same 
when due; the shareholder must bring or send the same 
to the home office of the society or to one of its authorized 
collectors before it is due, otherwise the usual fine will be 
added and forfeiture enforced. Art. 8, sec. 3. . 

The income of this society shall be divided into three 
funds, to wit: The redemption fund, reserve fund and ex- 
pense fund. Art. 10, sec. 1. 

The redemption fund shall consist of fifty cents out of 
each monthly instalment paid on “A” shares after the first 
two instalments, and twenty-five cents on each ‘“‘B” share, 
and no portion of such fund shall be used for any purpose 
other than the redemption of matured shares. Art. 10, 
sec. 2. : 

The reserve fund shall consist of ten cents out of each 
monthly instalment paid on “A” shares after the first two 
instalments, and five cents on each “B” share, also eighty 
per cent. of all fines paid by shareholders, together with 
all accretions thereto from interest and other sources. Art. 
10, sec. 3. 

Said fund shall be deposited in some solvent interest- 
paying bank or invested in government bonds, first mort- 
gages or other first-class interest-bearing securities, the 
same to be registered or recorded in the name of the society 
and shall be the sole property of the shareholders thereof. 
Art. 10, sec. 4. 

The full amount contributed to the reserve fund of this 
society on account of any certificate issued by it which has 
been continued in force for ninety-six months from the 
first day of July or Jannary next after date thereof, shall 
be credited thereto, as will also its proportionate share of 
all accretions to said fund from lapses, fines and interest, 
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and the amount so credited to any certificate may be used 
in the payment of monthly instalments thereafter falling 
due thereon. The amount standing to the credit of any 
certificate at the time of maturity of the last share named 
therein, shall be added to and paid with said share. Art. 
10, sec. 5. 

The expense fund shall consist of that portion of the 
income of the society not set apart for the redemption and 
reserve funds aforementioned and shall be used in properly 
conducting the business of the society. Art. 10, sec. 7. 

Any shareholder whose certificate is not in arrears may 
transfer the whole or an interest therein to any other 
person, by obtaining the consent of the secretary of the 
society and paying a transfer fee of fifty cents. Art. 11, 
sec. 1. 

Any holder of “A” shares who desires may at any time 
exchange the same for “B” shares by making application 
therefor and paying a reduction fee of fifty cents. In this 
case a new certificate will be issued bearing same date and 
number of shares as the one surrendered. Art. 11, sec. 2. 

The postmaster at Washington excluded the National 
Investment Society’s literature from the mails on the 
ground that its scheme was a lottery and a fraud, and the 
society applied to the supreme court of the District of 
Columbia for a writ of mandamus to compel him to receive 
and mail the matter excluded. The scheme was held to be 
a lottery, and the action dismissed. The certificates issued 
by the National Investment Society were numbered in the 
following manner: 

All applications for shares will be numbered in the 
order received. 

Judge McComas held that this system of numbering im- 
parted to the plan the element of chance. On this point he 
said in his opinion: 

The plan of this National Investment Society, as set 
forth in the letter, circular and by-laws, shows that it 
is impossible for the members to share equally in the funds, 
and that the more fortunate applicants are those whose cer- 
tificates bear the earliest numbers; that the number of the 
certificates, and their consequent value, depends upon 
chance. In different states, applicants, on the same day, 

30 
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may mail subscriptions for certificates in this company. 
Whether or not an applicant will receive a certificate of 
one number or another depends upon the order in which 
the applications may reach the officer of tliis company who 
issues the certificates, and that is a matter of chance. This 
officer receives these applications by mail, or otherwise; it 
may be one at a time; it may be many at the same time; 
and, according to the order in which he chances to receive 
them, or as he chances to take up one or another, and de- 
termines the number of each applicant’s certificate, the 
certificates are numbered and issued. * * * It is this 
element of chance in the numbering of the certificates 
which I believe to be a violation of this anti-lottery law. 
This case is United States v. Sheriwood,* No. 36,128, in 
the supreme court of the District of Columbia. The fore- 
going excerpts were taken from an authentic copy of the 
record in the office of the attorney general, which is acces- 
sible to the court. This case can not be distinguished from 
the one at bar on the question of chance. The opinion of 
Judge McComas was quoted with approval by Judge Well- 
born in United States v. Fulkerson, 74 Fed. Rep., 619, 629, 
and has, therefore, the sanction of two eminent jurists. 


SEDGWICK, J. 


This is an information in the nature of quo warranto ° 
to annul the corporate existence of defendant and oust it 
of its corporate powers, franchises and privileges. To the 
answer of the defendant the attorney general filed a gen- 
eral demurrer. The answer alleges that defendant has 
been and is entering into contracts with various parties in 
pursuance of its franchise. The terms of these contracts 
are set out in full in the answer. The principal questions 
presented and discussed by counsel are: First. Do these 
contracts contain the elements of a lottery? Second. Are 
they unlawful as against public policy? By the terms of 
the contract the company “agrees and undertakes to assist 
the said holder of this contract in purchasing and paying 
for a home.” ‘The holder agrees to pay $3 for the “com- 
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pany’s services in registering and issuing each application 
and contract” and “to pay to the company, at the home 
office of the company, in Omaha, Nebraska, $1.35 each 
month, on or before the last day thereof, from the date 
hereof until this contract shall mature as hereinafter 
described.” After the contract matures, the amount of 
the monthly payments is increased to $5.35, and continues 
“until the holder shall have paid into the home fund, as 
herein provided, the total sum of one thousand ($1,000) 
dollars, or such fractional part of said suin as shall be fur- 
nished for him by, the company. Five dollars of said sum 
of $5.35, so paid, shall be placed by the company in the 
home fund, as hereinbefore described, and 35 cents thereof, 
is in payment for the services of the company.” The con- 
tract also provides: 

“Iirst. Said company shall number and date all con- 
tracts issued in regular numerical order as applications 
are received at the home office and shall keep a record 
thereof, showing the date and serial number of each con- 
tract. 

“Sixth. This contract shall be deemed to be matured 
within the meaning hereof, when there shall be, over and 
above what is required to be paid out on contracts of lower 
serial number than this contract, either, first, an income of 
fifty ($50) dollars per month due said home fund from 
contract-holders; or second, an amount of money in said 
home fund which, when added to the income so due from 
contract-holders for a period of twenty months, will equal 
one thousand ($1,000) dollars. 

“Seventh. When this contract matures, the company 
agrees on each and every month thereafter, for twenty 
months, to pay out of the said home fund the sum of 
fifty ($50) dollars, in assisting the holder to purchase a 
home, to pay off a mortgage on a home owned by the 
holder, or to erecta dwelling-house on a lot belonging to 
a holder, as said holder may prefer. 

“Tt is understood and agreed that the holder shall select 
property of the value of one thousand ($1,000) dollars, , 
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on the basis of said payments thereon of fifty dollars 
($50) per month, and thereupon the company shall im- 
mediately proceed to investigate title and value of the 
property, and, as soon as possible, notify the holder of its 
approval or disapproval of the holder’s selection. * * * 

“Tf the company approves the selection, it shall: im- 
mediately cause the property selected to be purchased, and 
put the holder in possession thereof, on the terms and con- 
ditions hereinafter contained.” 

1. Does this scheme involve the elements of a lottery? 
To constitute a lottery, there must be a prize offered and 
the payment of something for a chance to obtain it. The 
attorney general has furnished the court with an “expert’s 
table,” which is derived from a computation based upon 
the issuing of contracts upon one thousand applications 
received at the same time, and each holder paying his in- 
stalments according to his agreement. We do not under- 
stand that defendant’s attorneys deny the accuracy of the 
result obtained upon the basis assumed, and it appears 
that the twenty-two holders of the lowest numbered con- 
tracts would get their first instalments, respectively, 
within the first twenty-month period after the contracts 
were made, and would receive the full sum of $1,000 
within the next twenty-month period thereafter; whereas 
the holder of contract numbered 1,000, although making 
his payments monthly, would not have any return from his 
investment until more than seventy years from the time 
he took his contract and began payment. The advantage 
of the fortunate holder of the early number is manifest. 
To obtain such a preference is to obtain something of 
value. “It is idle to say that a sum or an obligation for a 
sum due and payable to-day or at an early day is of no 
more value than an obligation for an equal amount, with- 
out interest, payable at a remote and indefinite time.” Mac- 
Donald* v. United States, 12 C. C. A., 339, 345. The ques- 
tion, then, is whether the element of chance enters into the 
scheme by which one contract-holder obtains this advan- 


* This name is spelled differently in different reports of this case. 
—W. F. B. 
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tage over another. The contracts are to be numbered and 
dated “in regular numerical order as applications are re- 
ceived at the home office.” The applicant must take his 
chances as to how many applications may be received at 
the same time that his is received and, if there are several 
at the same time, he must take the chance of preference over 
other applications received with his. , 

In MacDonald v. United States, supra, Judge Woods 
said (p. 344): “Whether or not a purchaser will obtain a 
bond of one number or another depends * * * upon the 
order in which his application shall reach the hand of the 
secretary, and that is largely a matter of chance. The sec- 
retary receives applications by mail and otherwise, some- 
times singly and sometimes a number together, and in the 
order of receipt, and, as he chances to take up one or an- 
other first, passes them through a registering device, and 
in accordance with the notations thereby made upon the 
applications the bonds are numbered and issued. But for 
the purchaser’s hope, or, as it may as well be said, for his 
chance, of getting a multiple number, the business would 
soon cease.” He held that “the element of chance incident 
to the numbering of the bonds before they were issued” 
made the scheme a lottery. 

The reasoning of the court in the MacDonald Case was 
adopted by Judge McComas in a similar case recently 
decided in the supreme court of the District of Columbia. 
United States v. Sherwood.* Judge McComas fortifies 
his conclusions by quotations from other authorities, and 
holds that under such a plan, ‘the number of the certifi- 
cates, and their consequent value, depends upon chance.” 
A certified copy of lis very clear and satisfactory opinion 
is on file in this case. He says: “In different states, appli- 
cants, on the same day, may mail subscriptions for certifi- 
cates in this company. Whether or not an applicant will 
receive a certificate of one number or another depends 
upon the order in which the applications may reach the 
officer of this company who issues the certificates, and that 
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is a matter of chance. This officer receives these applica- 
tions by mail, or otherwise; it may be one at a time; it may 
be many at the same time; and, according to the order in 
which he chances to receive them, or as he chances to take 
up one or another, and determines the number of each ap- 
plicant’s certificate, the certificates are numbered and is- 
sued. He who by these chances luckily receives an earlier 
number, will be paid sooner, and will pay in less money 
than another, who, subscribing on the same day, receives 
a later number, and will by these chances be required to 
pay longer and pay more money, and wait longer for pay- 
ment of his shares, It is this element of chance in the 
numbering of the certificates which I believe to be a vio- 
lation of this anti-lottery law. It is evident that the in- 
ducement to subscribe consists mainly in the chance of 
securing an early or lucky number.” This reasoning is 
satisfactory to our minds, and we have been referred to 
no authority conflicting with the views so announced. 
The suggestion that the applicant will know the number of 
his contract before he accepts it, and if not satisfied, may 
reject the contract, is without merit. By his application 
he agrees to accept the contract and he is presumed to 
know the terms of the contract before he makes the appli- 
cation. The suggestion is predicated upon the idea that 
he will not perform the agreement that he has made in his 
application, but will forfeit the fee “for registering and 
issuing each application and contract” and so risk only the 
three dollars. If that is the proper construction of. the 
contract, the result is the same. It involves the payment 
of three dollars for the chance of obtaining an early 
number. 

2. This defendant can not be allowed the protection of 
its charter to do business in this state for another reason. 
Its plan involves taking money from its patrons upon con- 
tracts which on its part it is impossible to perform. It 
professes to be a “home company,” and it “agrees and un- 
dertakes to assist”? the holders of its contracts “in pur- 
chasing and paying for a home.” It issues contracts 
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which, through the misfortune of the holders in the num- 
bering of the applications, will bring no assistance before 
the expiration of the ordinary allotment of three score 
years and ten. It can not result in assistance to such 
holders in procuring a home in this world, and it does not 
profess to render assistance in any other. If it is intended 
that there will be new patrons, whose monthly payments 
shall be used to make good the company’s promise to hold- 
ers of earlier contracts not otherwise provided for, the situ- 
ation is still worse. The company can not furnish the 
funds to assist these new patrons to obtain homes before 
the time will come when, in the ordinary course of nature, 
they can not avail themselves of such assistance. Their 
own payments can not do so, nor help to do so. These are 
pledged to make up a deficiency existing before they ob- 
tained their contracts. They can hope to obtain the fruits 
of their contracts during their natural lives only from the 
payments to be made by others who obtain contracts after 
them, and there must be a sufficient number of these others 
in order to bring about the hoped-for result. It appears 
from the table referred to that about one-third of the hold- - 
ers of the first one thousand contracts supposed to be is- 
sued at one time would be able to procure homes within 
twenty-five years. To enable one thousand to do so, there 
must be three thousand contracts taken, or two thousand 
new patrons, who must take their contracts soon after the 
first thousand are taken. To enable these additional two 
thousand to obtain the promised assistance, there must be 
a still larger number of other contracts taken within a 
short time after the two thousand take theirs, and so on 
in progressional numbers, which must in a few years run 
into infinity. The contracts so contemplated can not, of 
course, all be fulfilled, and public policy will not permit 
the state to become a party to such a scheme. 

The defendant’s business is, for these reasons, unlawful. 

The demurrer is sustained, and judgment of ouster will 
be entered as prayed. 

JUDGMENT OF OUSTER. 
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Norr.—The following is the contract referred to in the foregoing 

opinion: 
“Serial No, ——~. : $1,000 
“NEBRASKA HOME COMPANY, 
“(Incorporated) 
“Or OMAHA, NEBRASKA. 

“This agreement, made and entered into by and between the Ne- 
braska Home Company, of Omalfa, Nebraska, a corporation duly 
organized under the laws of the state of Nebraska, party of the first 
part, and, for convenience, hereinafter referred to as the company, 
ONG: os sei des ears Ook ee ws , party of the second part, hereinafter 
called the holder, 

“WITNESSETH: That for and in consideration of the covenants and 
agreements hereinafter contained, to be kept and performed by the 
said parties hereto, the said Nebraska Home Company hereby agrees 
and undertakes to assist the said holder of this contract in purchas- 
ing and paying for a home, and the said holder agrees to pay to 
said company the sums hereinafter provided for its services, all as 
stipulated herein. The terms and conditions of this agreement, 
which the parties hereto mutually promise and agree with each 
other to perform and do, are as follows, to-wit: 

_“First. Said company shall number and date all contracts issued 
in regular numerical order as applications are received at the home 
office and shall keep a record thereof, showing the date and serial 
number of each contract. 

“Second. For said company’s services in registering and issuing 
each application and contract, the holder agrees to pay said company 
the sum of three ($3.00) dollars. 

“Third. The holder agrees to pay to the company, at the home 
office of the company in Omaha, Nebraska, one dollar and thirty-five 
cents ($1.35) each month, on or before'the Jast day thereof, from 
the date hereof until this contract shall mature as hereinafter 
described. . 

“Fourth. The company shall depesit one ($1.00) dollar of each one 
dollar and thirty-five cents ($1.35) so paid, in some approved national 
bank, in the city of Omaha, in a fund to be known as the home fund, 
which fund shall be a trust fund held by said bank for the benefit 
of contract-holders, and said fund shall only be drawn from on the 
order of the board of directors, addressed to the president and 
treasurer, on checks signed by them, to be used as provided for in 
this contract. The said one dollar a month shall apply in the re- 
payment of the amount furnished the holder under this contract. 

“Fifth. The remaining thirty-five (35) cents of each one dollar and 
thirty-five ($1.35) cents, so paid, is in payment for the services ren- 
dered by the company. 

“Siath. This contract shall be deemed to be matured within the 
meaning hereof, when there shall be, over and above what is re- 
quired to be paid out on contracts of lower serial number than this 
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contract, either, first, an income of fifty ($50.00) dollars per month 
due said home fund from contract holders; or second, an amount 
of money in said home fund which, when added to the income so 
due from contract-holders for a period of twenty months, will equal 
one thousand ($1,000.00) dollars. _ 

“Seventh. When this contract matures, the company agrees on 
each and every month thereafter, for twenty months, to pay out of 
the said home fund the sum of fifty ($50.00) dollars, in assisting the 
holder to purchase a home, to pay off a mortgage on a home owned 
by the holder, or to erect a dwelling-house on a lot belonging to the 
holder, as said holder may prefer. 

“{¢ is understood and agreed that the holder shall select property 
of the value of one thousand ($1,000.00) dollars, on the basis of said 
payments thereon of fifty ($50.00) dollars per month, and thereupon 
the company shall immediately proceed to investigate title and 
value of property, and, as soon as possible, notify the holder of its 
approval or disapproval of the holder’s selection. 

“It is understood that the company reserves the right before pay- 
ing any sum of money on any property selected, to satisfy itself that 
the property selected by the holder is of the value of said one thou- 
sand ($1,000.00) dollars, as aforesaid, and that the title thereof is 
perfect; and in case of the erection of a dwelling-house upon the 
property owned by the holder, that the company shall have the right 
to see that the holder’s title to the lot is perfect, and that the money 
spent in the erection of the building is judiciously expended, so that 
the lot with the building so erected thereon shall be worth the sum 
of one thousand ($1,000.00) dollars, as aforesaid. 

“The company shall have ninety days from the time that the 
holder notifies it of his selection, in which to make said investiga- 
tions, and to complete the arrangements for the purchase thereof. 

“Tf the company approves the selection, it shall immediately cause 
the property selected to be purchased, and put the holder in pos- 
session thereof, on the terms and conditions hereinafter contained. 

“Highth. The holder may, on the maturity of this contract, elect 
to take any fractional part of the said sum of one thousand ($1,- 
000.00) dollars, if he so desires. 

“Ninth. At the time the company makes said advancements, the 
holder agrees, as security to the company for the faithful perform- 
ance of this contract, and security that the holder will keep the 
property purchased in good repair, and insured in a suitable sum 
with an approved insurance company, and will not commit, or suffer 
to be committed, any waste upon said premises, and will promptly 
pay the taxes thereon before same become by law delinquent, and 
that he will faithfully make the payments herein required to be 
made by him, all of which the holder agrees to perform and do, that 
the holder shall give the company, or some bank, or trustee, to be 
named by the company, suitable security on the property purchased 
or improved, either by means of a lease from the owner to the said 
holder of this contract, a land contract, mortgage, or trust deed, or 
otherwise, as required by the company. 
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“Until the sum of two hundred and fifty ($250.00) dollars is paid into 
the home fund on this contract, the holder may only demand a lease 
of said premises, and until three hundred and fifty ($350.00) dollars 
is paid into the home fund on this contract the holder may only de- 
mand a land contract for said premises. Thereafter the security 
may be by mortgage, trust deed, or otherwise, as the company shall 
elect. In alli cases.of advancements to a contract-holder, the con- 
tract-holder must pay the sum of ten ($10.00) dollars to defray the 
expenses of drawing the necessary papers and for the examination 
of the title of the property. 

“Tenth. It is one of the conditions of this contract, and shall be 
one of the conditions of said security, that if the holder shall fail to 
make his payments, as herein provided, after said advancements have 
been made to the holder, or shall commit any breach of the condi- 
tions of said security contract, then all the sums to be paid on this 
contract shall immediately become due and collectible. 

“Eleventh. After maturity, as aforesaid, of this contract, the holder 
agrees to pay said company the sum of five dollars and thirty-five 
cents ($5.35), each month, on or before the last day thereof, from 
the time of maturity until the holder shall have paid into the home 
fund, as herein provided, the total sum of one thousand ($1,000.00) 
dollars, or such fractional part of said sum as shall be furnished 
for him by the company. 

“Five ($5.00) dollars of said sum of five dollars and thirty-five 
cents ($5.35), so paid, shall be placed by the company in the home 
fund, as hereinbefore described, and shall apply in the repayment 
of the amount furnished for the holder of this contract, and shall 
be used to mature contracts. 

“The remaining thirty-five (35) cents thereof is in payment for the 
services of the company; but the holder shall in no event be required 
to pay said thirty-five cents per month for a period exceeding two 
hundred (200) months from the date of this contract, or to exceed 
seventy ($70.00) dollars in all. 

“Twelfth. The holder may make as many payments of five dollars 
and thirty-five cents ($5.35) each, as he may desire in advance of the 
time same are due, and at any time the holder desires to settle with 
the company in full he may do so by paying to the company the bal- 
ance due the home fund, with one payment of thirty-five cents for 
the company’s expenses. 

“Thirteenth. If the holder hereof shall fail to make any payment 
within one calendar month from the time when the same becomes 
due and payable, and shall fail to have same extended on the terms 
and in the contingencies hereinafter mentioned, then the company 
shall sell this contract to some other person, and all the rights which 
the holder has hereunder shall be terminated and transferred to the 
purchaser; and to fully carry into effect this provision, the under- 
signed holder hereby appoints the secretary of the Nebraska Home 
Company, of Omaha, Nebraska, the holder’s true and lawful attorney 
in fact irrevocably, with full power, for him and in his name and 
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place, to sell, assign, and transfer to the purchaser all the holder’s 
rights, titie and interest under this contract, for such sum as may be 
realized therefor. Said sale shall be made substantially as follows: ° 
Within ten days after the holder becomes in arrears for payment 
due and payable, the said secretary shall post in a conspicuous place 
in the home office of the company, a written or printed notice set- 
ting forth the name of the contract-holder, the date and number of 
this contract, the amount paid thereon, and the amount delinquent. 
Said notice shall be posted for at least twenty days prior to the sale, 
and shall state that the holder being in arrears, this contract will 
be sold to the highest bidder therefor, and that sealed bids therefor 
will be received by the company until the date set for the sale 
thereof and give the date of said sale, which date shall be the first 
day, not a Sunday or a holiday, of the next succeeding month. The 
company shall receive and file all bids made in accordance with said 
notice, and on the date appointed the secretary shall publicly open 
said bids, and award and sell said contract to the highest responsible 
bidder therefor. The amount. received from said sale shall be ap- 
plied in payment as follows: First, of all delinquent payments due 
the home fund; second, of all delinquent payments due the expense 
fund; third, a trausfer fee of two ($2.00) dollars to the company. 
The balance shall be paid on demand to the holder whose contract is 
sold. On the payment by the purchaser of the amount of his bid, 
the company shall exccute to him a receipt therefor, and within ten 
days thereafter, deliver to him this contract duly assigned; or if 
unable to obtain this contract with assignment from the original 
holder, the secretary as aforesaid, shall issue to the purchaser a 
new contract of even date, amount and serial number herewith, and 
this contract shall thereupon be and become null and void, and the 
holder of said new contract shall be subrogated to all the rights of 
the original holder. 

“The holder expressly agrees abate the company or any of its offi- 
cers may make bids for this contract on the same terms and in the 
same manner as others. 

“The company may, with the consent of the holder, reject any and 
all bids made and offer said contract for sale again as hereinbefore 
provided, the next succeeding month. 

“Provided, That no sale shall be made by the secretary under this 
power of attorney while the holder is not in arrears for any pay- 
ments due, nor for one calendar month thereafter. 

“This contract shall not be construed to prevent the holder from 
selling this contract at any time before his rights hereunder are 
sold; by obtaining consent of the company and paying the transfer 
fee of two ($2.00) dollars, and all delinquent payments. Nor shall 
this powcr of attorney be construed to authorize the said secretary 
to sell or convey the holdevr’s interest in any real estate purchased 
by him through the assistance of the company. 

“Fourteenth. After the holder shall have come into possession of the 
property to be purchased for him under this contract, if he shall be 
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unable, by reason of sickness, or lack of employment, to make his 
monthly payment, when same becomes due, he may procure an 
extension of the time of said payment for one month by reporting 
the said cause of his delinquency to the secretary of the company 
during the calendar month immediately succeeding said delinquency. 
Said information shall be given under the oath of the party report- 
ing the same. If such sickness, or disability, as aforesaid, shall con- 
tinue, such extensions may be made from month to month, as afore- 
said; but in no event shall the holder be allowed to have to exceed 
six payments so extended at one time. When such disability ceases, 
the holder shall make at least two payments each month until all 
such extended payments are paid in full. 

“Fifteenth. If the holder desires assistance in a sum larger than 
one thousand ($1,000.00) dollars on any purchase, or on the erection 
of a home ona single piece of property, or the payment of a mort- 
gage or mortgages on one piece of property, he shall procure same 
by taking out additional contracts with the company, and all con- 
tracts so taken out shall be applied for and regularly matured the 
same as new contracts. When two or more contracts are used for 
the purpose of procuring the company’s assistance in the purchase 
of a single piece of property, the contract so used shall be and be- 
come merged into one contract, and thereupon the following words 
or words to that eftect shall be indorsed by the secretary of the 
company, on all the contracts so merged, to-wit: ‘This contract is 
merged with serial nwnber ...... » and any breach of any condition 
of either of said contracts shall be a breach of the conditions of all 
said contracts so merged together. Nothing herein contained shall 
prevent the holder of this contract from taking out other contracts 
with this company and securing assistance in the purchase of prop- 
erty separate and distinct from the property purchased under this 
contract. 

“Siateenth. This contract may be assigned by the holder, and the 
said holder may be released from its obligations upon making assign- 
ment hereof to a satisfactory and reliable assignee, on the following 
terms: The holder shall pay to the company two ($2.00) dollars as- 
signment fee, and shall procure the approval of the secretary of said 
assignment, which approval shall be indorsed thereupon. Said 
assignment shall be in writing, duly signed, witnessed, and acknowl- 
edged. 

“Seventeenth. It is agreed that the total amount to be paid on this 
contract shall not exceed one thousand and seventy-three ($1,073.00) 
dollars, one thousand ($1,000.00) dollars of which is for the home 
fund, seventy ($70.00) dollars being thirty-five cents per month for 
two hundred months, and three ($3.00) dollars application and regis- 
tration fees. 

“Highteenth. It is further understood and agreed that the covenants 
and agreements herein contained shall extend to and be binding upon 
the respective heirs, executors, administrators, legatees, devisees, 
successors and assigns of the parties hereto. 
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“Nineteenth. No officer or agent of this company has any authority 
to change or alter the conditions of this contract, or to make any 
other or different contract, or representations in regard thereto, 
than is contained herein. 

“In WITNESS WHEREOF, the Nebraska Home Company, has caused 
these presents to be signed by its president, and countersigned by 
its secretary, and sealed with the seal of said corporation, and the 
said holder has hereunto set his name, at Omaha, Nebraska, this 
~-— day of 190—. 

“NEBRASKA HoME COMPANY, 
“By——_____—_—___, President. 
“(Contract-holder’s signature) - 


“Countersigned: 
66, 


’ 


“Secretary.” 


Lottery.—There is an excellent note on what constitutes a lottery 
in 12 C. C. A., pages 346 to 350, inclusive-—W. F. B. 


Stare oF NEBRASKA, EX REL. BOARD OF EDUCATIONAL 
LANDS AND I'unpbs, Vv. WILLIAM STUEFER, TREASURER. 


Fitrp NovemMBER 19, 1902. No. 13,004. 
Commissioner’s opinion, Department No. 1. 


Permanent Fund: InvestmMenr: Bonps OF OTHER STATES. Section 9 
of article 8 of the constitution of Nebraska, does uot forbid the 
investment of the permanent school fund of this state in the 
duly issued bonds of other states. 


ORIGINAL application, on the relation of the board of edu- 
cational lands and funds, for a writ of mandamus against 
William Stuefer, as state treasurer, commanding him to 
comply with a certain order of the relator directing the 
investment of money belonging to the permanent school 
fund, not exceeding the sum of $300,000, in bonds of 
the state of Massachusetts, at such rate of interest as will 
net the said permanent school fund three per cent. per an- 
num. The respondent filed an answer which was, in legal _ 
effect, a general demurrer to the relator’s application. 
So the question before the court was simply a construc- 
tion of the constitution. Writ allowed. 
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Frank N. Prout, Attorney General, for the relator, filed 
no brief, but made an oral argument. 


William Stucfer, for himself, filed no brief and made no 
argument. ‘ 


COMMISSIONERS’ OPINION, DEPARTMENT No. 1. 


This is an application by the state board of educational 
lands and funds for a peremptory writ of mandamus to 
compel the state treasurer to comply with an order of the 
relator directing him to invest certain moneys in his 
hands, belonging to the permanent school fund of the 
state, in bonds of the state of Massachusetts, to run not 
less than thirty nor more than forty years, and yielding 
to the investor an interest rate of three per cent. per an- 
num, payable semi-annually. 

The only question here involved is the construction of 
wection 9, article 8, of the state constitution, which provides 
as follows: “All funds belonging to the state for educa- 
tional purposes, the interest and income whereof only are 
to be used, shall be deemed trust funds held by the state, 
and the state shall supply all losses thereof, that may in 
any manner accrue, so that the same shall remain forever 
inviolate and undiminished. And shall not be invested 
or loaned except on United States or state securities, or 
registered county bonds of this state; and such funds, with 
the interest and income thereof, are. hereby solemnly 
pledged for the purposes for which they are granted and 
set apart, and shall not be transferred to any other fund 
for other uses.” The respondent, in his answer, denied 
that the foregoing provision, or any other constitutional 
or statutory provision, authorizes the investment ordered. 
by the board,-and relied upon the construction that the 
words “state securities,” as used in the section, included 
only securities of this state. It seems to us that the 
phraseology of the section quoted clearly requires a 
broader construction. By the use of the words, “county 
bonds of this state,” the framers of the constitution clearly 
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expressed themselves as excluding county bonds of any 
other state, and had they intended the same restriction 
to apply to the state bonds or securities of other states, it 
seems.clear that they would have similarly so indicated. 
The application of the restrictive clause, to one class of 
securities and its absence from the other appears to be so 
significant as to leave no room for any other construction. 
Aside from the phraseology of the section, its purpose and 
policy would seem to strengthen this conclusion. The ex- 
clusion of county bonds of other states from the category 
of permissible investments for the permanent school fund 
was, doubtless, inspired by the experience of other invest- 
ors with securities of that class which, in too many cases, 
have proved unsafe. The same can not be said of state 
bonds where the credit of the entire commonwealth ig 
pledged for their redemption, and there is nothing to in- 
dicate that the members of the convention had reason to 
suppose that the state bonds, or securities of other states, 
would be a less desirable form of investment, as a whole, 
than those of this state. The language and object of the 
provision, therefore, indicate that it was not the intention 
of the constitution’s framers to forbid such investment in 
the bonds of other states. But if the question were a 
doubtful one, we would be inclined to resort to the argu- 
ment “ab inconvenientt.”. This argument seems to have 
been given much weight in the case of In re State War- 
rants, 25 Nebr., 659. In that decision the provision that 
the state shall make good any loss to the fund was held to 
make the state a guarantor, under the constitution, of any 
warrant that might be purchased, so that the credit of 
the state was constitutionally pledged, in any event, and - 
there could be no doubt that a warrant of this state, when 
purchased, would be a “state security.” We are by no 
means clear that a mere evidence of indebtedness, such as 
a state warrant of another state, would be such a “state 
security” as the constitution contemplates, but have no 
doubt that a state bond, which in due form and by its 
lawful execution, pledges the credit of the commonwealth, 


384 NEBRASKA REPORTS. [Vou. 66 


State v. Stuefer. 


is a “state security.” From information furnished by the ~ 
state treasurer, we learn that the amount of the permanent 
school fund is now $5,246,182.46, and the indications are 
that this amount will increase rather than diminish. On 
the other hand, the state securities or bonds of this state, 
because of the limitation imposed by section 1 of article 
12 of the constitution, can never exceed, under ordinary 
circumstances, the sum of $100,000. It is plain that this 
would afford a very limited outlet for investment of the 
fund. It could hardly have been intended by the framers 
of the constitution, who prepared and adopted both of 
these provisions, that investment in the securities of other 
states should not be within this limit. In reaching thia 
conclusion, we do not pass upon the advisability of the in- 
vestment ordered by the board. Over that question we 
have, of course, no jurisdiction at least in this case. The 
responsibility of that rests with the board. We have in- 
tended simply to express our opinion that the action taken 
was not forbidden by the state constitution, and that the 
treasurer is not warranted in refusing to comply with the 
order on that ground. It.is therefore recommended that 
the writ be allowed. 
C. S. LoBINGrEr, 
J. S. KigKparTrick, 
W. G. HASTINGS, 
Commissioners. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the writ be allowed. 


WRIT ALLOWED. 


Nore.—The foregoing is an epoch-making case in the history of the 
state. The practice, till the filing of this opinion, had been never 
to invest the permanent school fund in the bonds of any other state. 
—wW. F. B. : 


> 
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WILLIAM A. PAXTON, EXECUTOR, Vv. JOHN A. Scot, 
: TRUSTER. 


FILED NOVEMBER 19, 1902. No. 12,169. 
Commissioner's opinion, Department No. 1. 


1. Bankrupt: Fravup IN CONVEYANCE. The question of fraud in con- 
veyances made prior to July i, 1898, could not be determined in 
a hearing on application by a bankrupt for his discharge in the 
bankrupt proceedings. 


DiscHaRGE: Errrecr. The discharge of a bankrupt is only 
personal to himself, and does not affect any lien, either by 
contract or by judicial proceedings, against property. 


3. Judgment: CoNnFriicrinc EVIDENCE. A judgment rendered on con- 
flicting evidence will not be disturbed in this court unless clearly 
wrong. 


Error from the district court for Douglas county. <Ac- 
tion in equity by trustee of voluntary bankrupt to set aside 
a fraudulent conveyance. Tried below before Krysor, J. 
Decree for plaintiff. Defendant Paxton brings error. 
Affirmed. 


Charles A. Baldwin and Frank T. Ranson, for plaintiff 
in error. 


James W. Hamilton and Henry H. Maxwell, contra. 


HASTINGS, C. 


Counsel for plaintiff in error in this case says the 
errors complained of are numerous, but that the ques- 
tions as to the jurisdiction of the district court to hear 
and determine the issues presented and as to res judicata, 
underlie them all, and are vitally important. It is true 
that the same counsel later in his brief energetically 
assails the sufficiency of the evidence, but it seems clear 
that the most he can claim as to that is that the de- 
cree of the district court, ordering the insurance poli- 
cies turned over to the bankrupt estate, is a decision 
upon conflicting evidence, and if the court had juris- 
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diction, and if the matter had not been determined by 
the bankrupt proceedings shown in the record, the decree 
will have to be sustained. This suit was instituted by the 
trustee of James Stephenson, a voluntary bankrupt, to set 
aside conveyances of certain real estate in Omaha, and to 
obtain the surrender of four life insurance policies for the 
sum of $5,000 each, which had once been held by the bank- 
rupt, and by him had been, prior to the passage of the 
present bankrupt law, turned over to his wife. The trial 
court dismissed the proceedings as to the land and held 
that the life insurance policies were justly a portion of the 
bankrupt estate, and should be surrendered to the trustee. 
Pending the action the wife died and it was revived 
against her executor and heirs. After the institution of 
this action, the bankrupt, Stephenson, made an application 
to the United States district court for his discharge in 
bankruptcy, which was opposed by the trustee on the 
ground of the pendency of these proceedings, and because 
of the fraud alleged in the transfer of the real estate in 
question and of the four insurance policies. The referee, 
to whom the objections were sent for determination, was 
instructed by the federal court to hear no evidence as to 
fraudulent acts committed before the taking effect of the 
present bankrupt law, July 1, 1898. The result was that 
no evidence could be presented, as all the alleged fraudu- 
lent acts took place in 1897, or earlier. The bankrupt re- 
ceived his discharge. It is now claimed that the discharge 
operated as a bar to these procecdings, and that the whole 
question of fraud is res judicata, and that the state court 
had no jurisdiction to proceed further after that decision. 

We are not able to sustain this contention as to the effect 
of the discharge. A voluntary bankrupt may present his 
application for discharge within one month after he is ad- 
judged a bankrupt, and must do so within twelve months. 
The hearing on this application will not ordinarily be 
stayed pending protracted litigation in other courts, it 
being the policy of the bankrupt law to secure the debtor’s 
discharge as soon as consistent with justice. Lowell, 


VOL. 66] SEPTEMBER TERM, 1902. 387 
Paxton v. Scott. 


Bankruptcy, page 302, and cases cited ; In re Crenshav, 95 
Fed. Rep. [D. C.], 632; In re Cornell, 97 Fed. Rep. [D. ©.], 
29. The effect of the discharge is personal to the bankrupt 
and it does not affect any lawful lien, charge or incum- 
brance existing on his property, but judgment may.be espe- 
cially entered thereon in rem. Lowell, Bankruptcy, page 
314, citing Long v. Bullard, 117 U. S., 617, 6 Sup. Ct. Rep., 
917, 29 L. Ed., 1004: The discharge of the bankrupt does not 
affect securities and they are subject to a judgment or de- 
cree in rem, but the creditor applying for such remedy may 
be required to await the result of the bankrupt’s discharge, 
if the bankrupt or assignee insists upon it. If the creditor 
have an attachment or other lien, he may have a special 
judgment entered in rem. Lowell, Bankruptcy, sections 
396 and 397. The bankruptcy law was carefully designed 
to save all liens against property from being affected by 
the discharge, and its terms seem ample for that purpose. 
Section 14 [U. S. Compiled Statutes, 1901, p. 3427] pro- 
vides that the bankrupt shall be discharged on his applica- 
tion, unless he has—First, committed an offense punish- 
able by imprisonment, as provided in the act. (such offenses 
are only concealment of property from the trustee and 
making a false oath in connection with the bankruptcy 
proceedings); second, fraudulently concealed his true 
financial condition and in contemplation of bankruptcy, 
concealed, or failed to keep, books of account or records, 
from which his true condition might be ascertained. Evi- 
dently the decision of the federal court as to the discharge 
in bankruptcy contained no adjudication as to whether or 
not there had been fraud in the transferring of these in- 
surance policies to his wife, and it is equally clear that the 
equitable lien of the trustee upon the property involved, 
which he held by virtue of this action, if he could establish 
fraud in the transfers, was in no way. affected by the per- 
sonal discharge of the bankrupt. If a bill is pending 
against a bankrupt and others alleged to be fraudulent 
trustees for him, his discharge releases only him. Phelps 
v. Curts, 80 T11., 109. 
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With regard to the jurisdiction of the district court to 
determine this cause, it seems clear that under the bank- 
ruptcy law, it was the only court to which the trustee could 
resort. Subdivision b, section 23 [U. S. Compiled Statutes, 
1901, p. 3431] of the law provides, “Suits by the trustee 
shall only be brought or prosecuted in the courts where 
the bankrupt, whose estate is being administered by such 
trustee, might have brought or prosecuted them if pro- 
ceedings in bankruptcy had not been instituted, unless by 
consent of the proposed defendant.” And in Bardes v. 
Hawarden Bank, 178 U. 8., 524, it was held that unless 
jurisdiction attached to the federal court by reason of 
citizenship of different states, or for some other special 
reason, which would enable the bankrupt to institute ac- 
tions in the United States courts, the state courts alone 
have jurisdiction over suits to set aside fraudulent con- 
veyances. It seems, clear, therefore, that so far as the 
jurisdiction was concerned, as well as so far as relates to 
the question of res judicata by reason of the discharge in 
bankruptcy, the decision of the district court was right. 
So far as concerns the objections to the sufficiency of the 
evidence, as above stated, the utmost that can be claimed 
for the plaintiff in error is that it is a decision upon con- 
tlicting testimony, and we are by no means convinced that 
this was wrongly determined by the district court. 


LoBINGIpR and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decision of the district court is 


AFFIRMED. 
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Ezra C. ADAMS EY AL. V. GRAND LopGr oF ANCIENT OnDER 
OF UNITED WORKMEN OF NEBRASKA. 
FILED NOVEMBER 19, 1902. No. 12,278. 
Commissioner’s opinion, Department No. 1, 


1. Insurance: REcEIPT OF MonEY By EYNANCIAT. OFFICER OF SUBOR- 
DINATE LopcE. Mere receipt of money by the financial officer 
of a subordinate lodge of a benevolent asscciation is not of 
itself a waiver of other conditions for the reinstatement of a 
suspended. member, especially when the receipt is accompanied 
by an express requirement of the other conditions. 


-: Lrasmiry: Graxnp LopGr. Where no authority 
over the payment of death benefits in the subordinate lodve. 
or its officers, is shown, their negotiations and dealings with 
the beneficiaries after the assured’s death can establish no la- 
bility on the part of the grand lodge. 


After liability has been denied by the grand 
lodge, and payment made for the purpose of reinstatement 
tendered back, the fact that a member of the grand lodge's 
finance committee invited plaintiff’s attorney to lay his case 
before the whole committee for action by it, was not a binding 
admission of liability, though it involved some expense to plain- 
tiff to do so. 


4. Statement by Member of Finance Committee: Waiver. The ex- 
pression to a beneficiary by one member of such finance coni- 
mittee, when shown, after the assured’s death, the receipt sent 
to assured for his last payment, that it fixed defendant’s lia- 
bility, was not a waiver of forfeiture. 


Error from the district court for Douglas county. <Ac- 
tion by Ezra C. Adams, individually and as guardian of 
Anson Adams, against the Grand Lodge of Ancient Order 
of United Workmen of Nebraska, upon a. benefit certificate, 
Tried below before Stanaueu, J. Judgment for defend- 
ant. Plaintiff brings error. Affirmed. 


Virgil O. Strickler, for plaintiff in error. 
James W. Carr and Matthew Gering, contra. 


Hastings, C. 


This is a suit upon a benefit certificate issued by the de- 
fendant in error to one Charles W. Adams, September 20, 
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1886. . Mr. Adams was in good standing up to February 
28,1899. Then, by reason of a failure to pay an assessment 
which became due February 1, he is alleged to have be- 
come suspended, under a provision of the by-laws of the 
order that such delinquency should of itself and without 
any action by the defendant or its officers, work a suspen- 
sion. On March 6, 1899, his suspension was noted on the 
books of the subordinate lodge and reported to the grand 
lodge. Another assessment fell due March 1, and was not 
paid and became delinquent March 28, 1899. April 18, 
1899, after he had been suspended more than thirty days, 
he procured an express money order at Lincoln, Nebraska, 
for $5 and sent it to John Carnaby, the financier of his sub- 
ordinate lodge, with the following letter: 
“LINCOLN, NBBR.,.......66. 189.. 

“To John Carnaby, Omaha, Nebr. 

“FRIEND JOHN: I enclose $5 to apply on account. I don’t 
know how I stand with the lodge; have been knocked out 
for some weeks and just getting around again. Please ad- 
dress me care Lincoln Hotel, room 326, Lincoln, Nebr. 

“Yours truly, C. W. ADAMS.” 


This letter was postmarked at Lincoln, April 18, 1899, 
and was received on April 19, 1899. Mr. Carnaby says 
that he received the letter, and replied, as nearly as he can 
remember, in the following terms: 

“BROTHER ADAMS: I received your letter with the en- 
closed Pacific Express order for $5. Enclosed you will 
find receipt for same. You will also find health cer- 
tificate which you must properly sign and forward on to 
me as you can not be reinstated until I receive the same.” 

He says that he included with this letter a blank cer- 
tificate of health in the required form, which is as follows: 
“To the Grand Lodge of the Ancient Order of United 

Workmen: 

“J, ————— to whom Beneficiary Certificate No. 
was issued in Lodge No. ...... of the Ancient Order of 
United Workmen, of the state of Nebraska, having been 
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suspended from all rights, benefits and privileges of the 
order, and having forfeited all my rights as a member of 
the order, by reason of non-payment of assessment No..... 
which suspension and forfeiture occurred within a period 
of three months prior to the date of this certificate, and 
desiring to be reinstated in said order, as provided by the 
laws thereof, do hereby certify that I am, at this date, in 
sound bodily health, and that I agree that the reinstate- 
ment of myself as a member of the order, based upon the 
-certificate, shall be valid and binding only upon the con- 
dition that the statement herein contained, relating to my 
bodily health, is true in every respect upon the day and 
date recorded on this certificate. 


Ce 


A TLOSE Ss eraieiecer nd Bate wees ? 

He wrote a receipt for the amount and inclosed the let- 
ter, health certificate and receipt, in an envelope addressed 
to C. W. Adams, Lincoln, Nebraska, and deposited the en- 
velope, with postage prepaid, in the post office at Omaha on 
the morning of April 21. No reply was ever received and 
no health certificate ever returned. The money order was 
held, pending a reply, and appears with the evidence in the 
case. On that day ©. W. Adams died suddenly of apoplexy. 
The beneficiary named in his certificate was his wife. She, 
however, had died in 1898. Plaintiffs were his sons, and by 
_ the rules of the order were entitled to receive the benefit 
if he had been in good standing. Ezra C. Adams found the 
benefit certificate among his father’s papers, and was ap- 
pointed guardian for his brother, and says he notified. the 
subordinate lodge of his father’s death and never learned 
of any objections to the sufficiency of such notice. In 1897 
Mr. Adams seems to have been suspended for more than 
three months, and was reinstated on an application and 
medical examination. In this second application he ex- 
pressly agreed to comply with the regulations and require- 
ments of the supreme lodge of the order as then existing. 
The laws of the order adopted in 1897, as testified to by the 
grand recorder, Barber, provided as follows: 
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“Sec. 4. There shall be due as a regular assessment, 
without notice, on the first day of each month, from each 
workmen degree member in good standing of this jurisdic- 
tion, the sum of one dollar, payable to the financier of his 
lodge, on or before the 28th day of the month, Provided, 
that if there is no assessment for that month, or if there 
be two or more assessments for the month, notice thereof 
shall be published in the official organ of the order, or in 
such other manner as the grand lodge may prescribe.” 

Section 5 of article 7 of defendant’s constitution pro- 
vided that each member who had not paid his assessment 
on or before the 28th of the same month should, by the fact 
of such non-payment, stand suspended, and no action on 
the part of the lodge or its officers would be required to 
effect such suspension; and section 6 of the same article 
provided that after such suspension, a certificate might be 
renewed within three months by the payment of all assess- 
ments during the time of suspension, but after thirty 
days’ delinquency a. certificate of good health must be 
furnished upon the blank required by the order; that the 
renewal should be reported to the lodge at its next meet- 
ing, and a vote taken, and if the majority was in favor of 
reinstatement, the member should be reinstated, and when 
all these conditions had been complied with, the certificate 
should be renewed in full force, and not before. Jt was 
further provided that a member should have no claim 
upon the beneficiary fund during suspension. 

Ezra C. Adams testifies to receiving from the mail, on 
the day of his father’s death, a receipt for the $5, but does 
not know whether the letter or blank certificate accom- 
panied it or not. Notice had been given to produce the 
letter and health certificate, and no objection is now made 
‘that the evidence as to them is incompetent. The plaintiffs 
tendered proof that it was Mr. Adams’s custom to pay his 
dues from time to time in the lump sum in the manner in 
which they were transmitted at this time, but the evidence 
was rejected. There seems to have been both talk and cor- 
respondence between Ezra C. Adams, the older son, and the 


fe) 
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officers of the subordinate lodge, and the latter seem to 
have promptly informed the parties of the suspension of 
the father, and to have interested themselves somewhat to 
secure the payment of the benefit by the grand lodge offi- 
cers. It appears by the minutes of the grand lodge pro- 
ceedings that the facts in this case were laid before it, and 
the whole matter referred to the master workman, grand 
finance committee, and that on laws and supervision. The 
grand lodge officers refused to furnish blanks for proof of 
death, on the ground that the assured had been suspended; 
and this was reported to plaintiffs. The subordinate lodge 
officers had exerted themselves to ascertain the facts as to 
Mr. Adams’s death, and that of his wife, and who were the 
surviving children, and made a report to the grand lodge 
officers on May 3; they seem to have requested Ezra C. 
Adams to obtain for them some of these facts. The action 
of the subordinate lodge seems to have been taken prin- 
cipally at the request of Ezra.C. Adams. The sworn state- 
ment of the undertaker and physician showing the death 
of Mr. Adams on April 21 was furnished. Mr. Ezra C. 
Adams had some conversation with a Mr. Jaskalek, a 
member of defendant’s finance committee; to Mr. Jaskalek, 
Mr. Adams seems to have shown the receipt for $5, and was 
told by Mr. Jaskalek that he supposed that was sufficient 
or, as the witness expressed it, “a cinch,” and that of course 
the benefit would be paid. Plaintiffs tendered evidence of 
Ezra C. Adams to show that his father was in Omaha the 
Sunday before his death, and to all appearance in his usual 
health, but this evidence was refused. 

It is complained that there is no competent evidence to 
show that there was an assessment due on the 1st day of 
February, 1899, but there seems to be no foundation for 
this objection. The proof as to the adoption of the amend- 
ment to the constitution establishing a regular assessment 
for each month seems ample, and we find no question in 
this case except as to a waiver of the suspension. ‘The 
waiver is claimed, first, on the ground of accepting the 
money, but the money was only received conditionally, the 
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express order was never cashed, and the undisputed evi- 
dence shows that the receipt for it was accompanied by 
the express requirement of the health certificate, and the 
mailing of the blank for that purpose. Members must be 
presumed to have known the regulations as to a health cer- 
tificate, and it appears that the assured had been suspended 
before. It seems clear that the production of this health 
certificate was necessary to the reinstatement, and there is 
nothing in the facts shown to indicate any waiver of its 
production on the part of the subordinate lodge officers, 
even if it was held to be within the power of such officers 
to waive it. The proceedings subsequent to the death of 
the assured did not amount to such a waiver. Of course, 
there could be no reinstatement of the assured after his 
_ death. The beneficiaries were informed of his suspension ; 
the conversation with Mr. Jaskalek of the finance commit- 
tee was certainly not a waiver of such suspension. It 
seems to have been had before he was informed of the facts. 
He was only shown the receipt. He thereupon is said to 
have remarked: “That is a cinch, of course you will get it.” 
The correspondence in the record shows that the son of the 
assured was informed of the suspension, though he does 
not remember it. The assisting in a fraternal way to care 
for the body of their former member by the officers of 
his lodge, and their evidently sincere efforts to get all of 
the facts before the grand lodge, and to obtain payment of 
his death henefit, are entirely creditable to them, but do 
not alter the legal relations of the parties. Whatever the 
functions of the local lodge officers as to collecting dues, 
and whatever they may be able to waive as to the time and 
manner of collecting them, they are not the paying body. 
They have no authority as to the paying of death benefits, 
and their negotiations with the beneficiaries after the 
assured’s death can establish no liability. 

It is claimed that the fact that after the denial of liabil- 
-ity, and after the tender back of the money order, one of 
the members of the grand lodge finance committee ex- 
pressed a wish that tbe plaintiff's attorney should present 
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his case to the whole committee at Grand Island, and that 
he did so at an expense of about $8, was a waiver of the 
forfeiture. It is clear, however, that the precise question 
under consideration was whether the forfeiture should be 
considered waived, and the committee was merely under- 
taking to consider that question. Whatever view may be 
taken of the authority of subordinate lodge officers to 
waive requirements as to payment of assessments and pro- 
visions for suspension, it seems clear that in this case the 
member was properly suspended, and died without rein- 
statement, and no liability attaches to defendant. 

It is recommended that the judgment of the district 
court be affirmed.” 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


UNION Lire INSURANCE COMPANY OF OMAHA V. MAGGIE D. 
PARKER. 


Fitep NovEMBER 19, 1902. No. 12,301. 
Commissioner’s opinion, Department No. 1. 


1. Insurance Policy: DzLIiveRy: PayMENT: Prima-Factr EVIDENCE. 
Delivery of an insurance policy to the insured by the insurer 
is prima-facie evidence of the payment of the cash consideration 
recited in the instrument. 


2. Facts: Decision. Where insured gives his note, due in ninety days 
from the policy’s delivery, payable to the order of the insurer’s 
agent for a part of the first premium, and the agent’s employ- 
ment contract entitled him to 100 per cent. of the first premium 
as his commission, and he was charged with the amount of such 
premium, and sold the note, and insured died after its maturity 
without having paid it, and afterwards the insurer bought it 
from the agent’s indorsee, and denied liability on the policy 
because it contained a stipulation for its suspension during 
default on any note given for premiums, a finding by the trial 
court against such contention of the insurer should be sus- 
tained. 
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Error from the district court for Douglas county. 
Action upon life insurance policy. Tried on agreed state- 
ment of facts before SLABAUGH, J. Judgment for plaintiff. 
Defedant brings error. Affirmed. 


Wiltsey W. Morsman, for plaintiff in error: 


A party relying for recovery on a waiver of a condition 
precedent in a life insurance policy, must plead and prove 
such waiver. Livesey v. Omaha Hotel Co., 5 Nebr., 50; 
Quick v. Sachsse, 31 Nebr., 312; Phenix Ins. Co. Bachelder, 
32 Nebr., 490; Anders v. life Tasarwnce Clearing Co., 62 
Nebr., 585. , ; 


O'Neill & Gilbert, contra. 


HAsTINGs, C. 


This is a suit on a policy of life insurance, heard by the 
district court upon an agreed statement of facts. From 
the judgment for plaintiff, the defendant company brings 
error, and relies upon two grounds of defense: (1) That it 
does not appear from the evidence that the first premium 
was ever paid, and among the provisions of the policy is 
one that it shall not take effect until the first premium 
shall have been paid during the life and good health of the 
insured; (2) it is claimed, perhaps with a little incon- 
sistency, that a note was given for a part of the first pre- 
mium and that when the insured died, the note was past 
due and unpaid, and the policy contained a stipulation 
that any note given for premiums should be made a part 
of the contract, and a failure to pay it or any interest 
when due, should suspend the policy and it should con- 
tinue suspended during the default without action on the 
company’s part, or notice to the insured or beneficiary. 

So far as the first defense is concerned, it is contended 
by the defendant in error that it is not pleaded. The peti- 
tion contained a general allegation under section 128 of 
the Code of Civil Procedure, that plaintiff and the assured 
had complied with all the conditions required by them to 
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‘be performed. The answer to this is as follows: “The de- 

fendant denies that Charles E. Parker, the assured, and 
Maggie D. Parker, the plaintiff, have duly performed all 
of the conditions of said policy of insurance upon their 
part to be performed.” It is claimed that this traverse in 
ipsis verbis is not a denial of the fact alleged, but merely 
applies to the form of the allegation and not to its sub- 
stance, and hence is not a denial of the latter. Knight v. 
Denman, 64 Nebr., 814. Probably this contention ts sound 
and the denial should not be allowed to pass; but it was 
treated as a denial in the lower court and its sufficiency 
can hardly be objected to for the first time in this one. 
We think, however, that counsel for the defendant com- 
pany is in error when he says that there is no evidence 
of compliance with this condition. The delivery of the 
policy and its possession by the insured in his lifetime, 
and by the beneficiary after his death, must be taken as 
prima-racie evidence of payment of the cash considera- 
tion which is recited in the poiicv. 

The second objection to plaintiff's right of recovery has 
caused more trouble. It is among the agreed facts in the 
record that I. V. M. Powell was defendant’s manager at 
its St. Louis office, under a contract of agency which is 
set forth, and through a subagent he took the application 
for the policy sued on; that defendant sent to Powell this 
policy with a receipt for the first premium for delivery to 
the insured under the terms of the policy and application 
(the receipt to be valid only when countersigned by 
Powell) ; that Powell delivered the policy to the insured, 
and took the latter’s promissory note for $100.93 as part 
payment of the first premium. The note bore interest at 
8 per cent. per annum and was for 90 days from July 18, 
1899. No part of it was ever paid. It was payable to the 
order of E. V. M. Powell. In June, 1899, defendant ob- 
tained it by purchase from a third party to whom Powell 
had sold it. Powell, in September, 1898, reported to de- 
fendant that the premium was paid and the policy deliv- 
ered; and defendant knew nothing to the contrary until 
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February 14, 1899. On or about that time some per- 
son,—to defendant unknown,—pretending to represent in- 
sured, tendered at defeudant’s office in Omaha $170.40 in 
payment of first premium on the policy. This was refused. 
January 11, 1899, insured wrote Powell from Little Rock, 
Arkansas, stating that he was in hard luck, had broken 
his leg, was in hospital and not in position to pay the note, 
and asking a six-months’ extension. The receipt for the 
first premium was retained by Powell until February, 
1899, and then by him returned to defendant. Under 
Powell’s contract with defendant he was entitled to re- 
tain 100 per cent. of the first premium. By the course of 
business with Powell, it was defendant’s practice, on send- 
ing a policy and receipt for first premium, to charge Pow- 
ell’s account with the amount of the first premium. When 
the policy was reported delivered, Powell was credited 
with the amount of his commission and a remittance made 
for any still due. If the policy was refused and returned 
with the receipt, Powell got credit for the amount charged 
to him on account of the first premium. Powell’s account 
with the company from June 28, 1898, to the commence- 
ment of the action, showed a balance due the company of 
$78; giving him credit for the amounts due him as com- 
mission on first premiums, and charging him with $3 for 
each application, as defendant was entitled to do under 
the contract. The $3 was by his contract due from Powell | 
with each application, whether it was finally accepted or 
rejected. There had been no settlement since this policy 
was issued. The policy contained the following provis- 
ions: “Any and all notes which may be given for premi- 
ums or loans upon this policy are hereby made a part of 
this contract of insurance, and the failure to pay said 
notes or any interest payments due thereon at the time, or 
before, they shall fall due, shall cause this policy to become 
suspended, and continue suspended during default in such 
payments, without action on the part of the company, or 
notice to the insured or beneficiary hereunder. No agent 
has power to make contracts of insurance in behalf of the 
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company or to modify this or any other contract, to extend 
the time for paying any premium, to waive any forfeiture, 
or to bind the company by making any promise whatever.” 

The real question presented by this case’is whether or 
not, under these circumstances, the company can avail 
itself of the default in the payment of the insured’s note 
to Powell for $100.93, to avoid its liability under this 
policy. It will be observed that under Powell’s contract 
with defendant he was entitled to receive 100 per cent. of 
this premium. It will be observed that he had reported 
the premium paid and the policy delivered. It will be ob- 
served that the note was drawn to his order and had been 
sold by him. It was obtained by the defendant by pur- 
chase from a third party in June, 1899, and the insured 
died February 16, 1899, in Ottumwa, Iowa. Plaintiff in 
error relies upon the various cases decided by this court 
upholding and sustaining contract provisions between in- 
surance companies and insured that policies shall be 
avoided by defaults upon notes given for preminms, or 
suspended during the continuance of such defaults. We 
are of the opinicn that under the issues and agreed facts 
in this case, this note was not of that character. The dis- 
trict court was undoubtedly warranted in finding that this 
note was accepted and received by the agent, Powell, aa 
his own note, under his agreement for a commission of 
100 per cent. of the first premium. His sale of the note 
would alone be sufficient to warrant the trial court in such 
a holding. It seems clear that while such note was in the 
hands of a third party, there would be no right on the part 
of either Powell or the defendant to avoid or suspend this 
policy for its non-payment. As above indicated, it is clear 
that the note was purchased after the insured’s death from 
a third party to whom Powell had sold it. In the case of 
Pythian Life Ass’n v. Preston, 47 Nebr., 374, 390, it is 
held that where’a similar note for a part of the first pre- 
mium was given to an agent, who by his contract with his 
company was entitled to retain that premium as his com- 
mission, the whole transaction was between the agent and 
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the insured, and the premium being reported paid, the 
company could not avoid the policy for non-payment of the 
first premium. In that case, it is true, the note was paid 
to the agent before the death of the insured, but after it 
became due. The ground, however, of the decision, is that 
a payment was made to the agent in the manner satis- 
factory to him, and the company, having no interest in 
it, could not object to the method. It was a mere personal 
indebtedness on the part of the insured to the agent, which 
was settled by the insured’s note. 

Under the agreed statement of facts the trial court in 
this case seems to us to have been entirely warranted in 
holding that this note was a personal transaction between 
Powell and the insured, that it was not one of the notes 
for premiums covered by the agreement in the policy, and 
that the defendant could no more avoid the policy by buy- 
ing this note, after the insared’s death, than it could by 
the buying of any other. As counsel suggests, the agree- 
ment in the policy can not be held to have been meant to 
protect Powell’s indorsee, who held the note at the time 
of insured’s death. 

It is recommended that the judgment of the district 
court be affirmed. . 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JACOB ENGEL ET AL. V. CHARLES DADO. 
FILED NOVEMBER 19, 1902. No. 12,227. 
Commissioner’s opinion, Department No. 1. 


1. Replevin: Parrirs. One having custody of the property in dis- 
pute is a proper defendant in replevin. 


2. Defect of Parties. Defect of parties will be waived if not raised by 
demurrer or answer. 
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3. Review: Waiver. Instructions not excepted to and objections 
not assigned in motion for new trial or petition in error will 
not be reviewed in this court. 


Error from the district court for Saline county. Re- 
plevin action before justice court. Verdict and judgment 
for the plaintiff. Appeal.to district court. Tried below. 
before Lerron, J. Verdict and judgment for plaintiff. 
Defendants prosecute error to this court. Affirmed. 


John D. Pope, for plaintiffs in error. 
R. Morton Proudfit, contra. 


LOBINGIER, C. « 


This is an action of replevin, originally instituted by 
the defendant in error against plaintiff in error Jacob 
Engel before a justice of the peace in Saline county to re- 
cover the possession of certain live stock which had been 
attached in an action by said Engel against one Jacob 
Ross, from whom the plaintiff in the present action 
claimed as a purchaser prior to the attachment. The case 
was tried to a justice of the peace and a jury, and resulted 
in a verdict for the plaintiff. The defendant appealed 
to the district court, and there plaintiff filed a petition 
making John Engel also a defendant. No attack was 
made on this petition. The defendants jointly answered 
to the merits, and there was another jury trial which 
again resulted in a verdict for the plaintiff. No excep- 
tions were taken by either party to the instructions of the 
court, and the defendants now bring the case here by error 
proceedings. : 

It is contended by plaintiffs in error that the verdict is 
contrary to law because the constable who took the prop- 
erty under the writ of replevin was not made a party de- 
fendant in this action. The constable testifies that after 
making the levy he left the property with defendant John 
Engel. The latter was, therefore, a proper defendant, 


even though he was, as claimed, a mere custodian for the 
32 
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constable. One of the essential clauses of the affidavit 
required by sections 182 and 1034 of the Code of Civil Pro- 
cedure is “that the property is wrongfully detained by the 
defendant.” Here the property was “detained” by John 
Engel, though he may have been acting under the con- 
stable’s orders. One who retains possession ‘in concur- 
rence with the officer” (Esty v. Love, 32 Vt., 744), or upon 
whose premises the property is left by his own direction 
(McMillan v. Larned, 41 Mich., 521), is a proper defend- 
ant in replevin. The action lies “against one having the 
custody or control of the property.” Heidiman-Benoist 
Saddlery Co. v. Schott, 59 Nebr., 20. The case at bar is 
to be distinguished from those cited by plaintiffs in error, 
which hold that the action will not lie against an execu- 
tion or attachment creditor merely as such. Here John 
Engel was a proper defendant, not because he was a credi- 
tor, but because the property was in his custody. 

There is some testimony in the record from which 
the jury might have found that the property was in 
the possession not only of John but of Jacob Engel, 
as well. The two were father and son, and plaintiff tes- 
tified that he made demand on Jacob for the property 
and that he refused to turn it over. Plaintiff also tes- 
tified in response to the query as to how long Jacob had 
possession: “I think about four or five days.” On the 
other hand, the constable did not testify that Jacob was 
not in possession, but merely that the property was not 
delivered to Jacob, and that his possession was not known 
to the constable. Moreover, the fact that John was not 
made a defendant until the case reached the district 
court could not now avail plaintiffs in error, since no 
objection was made on that ground, and both answered 
to the merits. Even had the addition of a new party con- 
stituted a change in the issues, the departure would have 
been waived by taking the course which defendants did. 
Robertson v. Buffalo County Nat. Bank, 40 Nebr., 235; 
Lem v. Fred, 38 Nebr., 564. It may be conceded that the 
officer would have been a proper defendant, though in 
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Christy v. Ashlock, 93 Il. App., 651,—a case much like 
this,—it was declared to be sufficient to sue solely the 
officer’s custodian. But even if the constable here had 
been originally a necessary defendant, plaintiffs in error 
could not now be heard to complain of his omission from 
the list of parties. The Code (section 94) provides defect 
of parties as a ground of demurrer, and as the objection 
was not raised either by demurrer or answer, it was 
waived. Code of Civil Procedure, sec. 96. 

Another contention of plaintiffs in error is that the 
trial court erred in giving the second. instruction, in which 
the question of the exempt character of the property was 
submitted to the jury; but as no exception was taken to 
this or any other portion of the charge, it can not here be 
reviewed. Hlkhorn Valley Bank v. Marley, 61 Nebr., 583. 

Similarly, the contention that the court, on its own 
motion, should have instructed the jury as to.the weight 
to be given certain of the testimony as to the relationship 
of the parties as affecting the bona fides of the sale to de- 
fendant in error can not be considered, since the point is 
not assigned either in the motion for a new trial or in the 
petition in error. ; 

Finally, it is urged that the verdict is contrary to the 
evidence. The questions concerning which this claim is 
made were peculiarly within the province of the jury, and 
it is sufficient to say that the record contains evidence to 
support the verdict. It is not for us to inquire whether 
our findings would be different were the case before us 
de novo. 

It is therefore recommended that the judginent of the 
district court be affirmed. , 


Hastings and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


404 | NEBRASKA REPORTS. . [VOL. 66 


Merrill v. Suing. 


ABEL M. MERRILL V. HENRY B. SUING ET aL. 
FILED NOVEMBER 19, 1902. No. 12,268, 
‘Commissioner’s opinion, Department No. 2. 


1. Action for Breach of Covenants: ALLEGATIONS AND Proors. In an 
action on a warranty deed for a breach of covenants of title 
and for quiet enjoyment, the plaintiff must allege and prove 
that he has been turned out of the possession of the granted 
premises, or some part thereof, or compelled to yield the pos- 
session thereof to one having a paramount title. 


2. Reply: AVOIWANCE: MOoTION TO STRIKE. Where a reply sets up new 
matter in avoidance of the matters of defense contained in the 
answer, which may fairly be said to amount to a departure 
from the original cause of action stated in the petition, a mo- 
tion to strike out such new matter and eliminate it from the 
reply should be sustained. 


3. Instruction. An instruction submitting such new matter to the 
jury for their consideration in arriving at a verdict, is erro- 
neous. 


. Evidence. Evidence examined and found to be insufficient to sus- 
tain the verdict. 


fs 


. Petition: Action: Statute oF Lmitations. Held, That the peti- 
tion shows upon its face that an action for a breach of cove- 
nants against incumbrances was barred by the statute of limita- 
tions at the time the action was commenced. 


ao 


Error from the district court for Cedar county. Action 
in the nature of covenant. Tried below before Graves, J. 
Reversed. 


James C. Robinson, for plaintiff in error, cited, upon 
the question of the eviction or surrender of paramount 
title, Troxell v. Stevens, 57 Nebr., 329, and authorities 
cited. 


Addison M. Gooding, for defendant in error Henry B 
Suing. 


John Bridenbaugh, for defendant in error Robert N. 
Hurlbut. 
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Barnes, C. 


This action was one to recover damages for a breach of 
covenants of general warranty contained in two certain 
deeds, one of which was given by Robert N. Hurlbut and 
wife to Abel M. Merrill, and one given by said Merrill and 
wife to the defendant in error Henry B. Suing. It was 
alleged in the petition that on the 4th day of June, 1886, 
defendants Robert. N. Hurlbut and his wife, Mary, were 
the owners of lots 8 and 9 in block 27, and lot 15 in block 
31 in the village of Hartington, Cedar county, Nebraska; 
that at said time they duly executed, acknowledged and 
delivered a mortgage thereon to E. 8. Ormsby, trustee, and 
P. O. Refsell, for the sum of $600; that on the 11th day of 
March, 1889, the defendants Hurlbut and wife, in consider- 
ation of the sum of $650, duly executed, acknowledged and. 
delivered to the defendant Abel M. Merrill a warranty 
deed, and thereby conveyed to him lots 8 and 9 of block 27. 
This conveyance was a short form of warranty deed, and 
contained the usual and ordinary covenants of warranty. 
It was further alleged that on the said 11th day of March, 
1889, the defendant Merrill, and his wife, Mary J. Merrill, 
entered into the possession of the said premises, and on 
the 15th day of March, 1889, in consideration of the sum 
of $650, duly executed, acknowledged and delivered to the 

_ plaintiff a warranty deed, and thereby conveyed to him 
said lots 8 and 9 of block 27; that said deed contained the 
usual covenants of warranty, as follows: “We do hereby 
covenant with the said Henry B. Suing that we hold said 
premises by good and perfect title; that we have good right 
and lawful authority to sell and convey the same; that they 
are free and clear of all liens and incumbrances whatso- 
ever, except one mortgage of $264 to Levi H. Monroe. And 
we covenant to warrant and defend the said premises 
against the lawful claims of all persons whomsoever.” It 
was further alleged that at the date of the execution and de- 
livery of the said deeds the defendants did not have a good 
and sufficient title to said premises, but on the contrary, 
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the paramount right and title to the same was in the holder 
of the aforesaid mortgage, and the said mortgage was then 
and there valid and subsisting as against lots 8 and 9 of 
said block 27, and the note and accruing interest secured 
by said mortgage was outstanding, and one William H. 
Male, by a series of transfers, came into the possession of 
said mortgage, and became the lawful owner and holder 
thereof, and on the 22d day of September, 1897, commenced 
foreclosure proceedings thereon, and by due course of law 
obtained a decree from the district court of Cedar county, 
declaring the said mortgage claim to be a first lien upon 
said premises, and ordering the same to be sold, and said . 
premises were, on the 21st day of February, 1899, sold 
upon the order of said court; that plaintiff was compelled 
to surrender, yield and submit to the paramount title so 
“established by said mortgage decree and order of said 
' court, and to pay the purchaser of said paramount title on 
the 14th day of March, 1899, the sum of $393.68, and to 
pay the further sum of $25 as an attorney’s fee in such fore- 
closure proceedings, to plaintiff’s damage in the sum of 
$418.68. It was further alleged that the defendants were 
parties to the foreclosure proceedings, and knew all of the 
facts relating thereto, and failed and neglected to defend 
the title, and thereby made breach of their covenants of 
general warranty and quiet enjoyment, and thereby caused 
plaintiff to submit to the paramount title aforesaid. 
The petition concluded with a prayer for a judgment 
against defendants for $418.68, with interest and costs of 
suit. The action was dismissed as to Mrs. Merrill and Mrs. 
Hurlbut, and proceeded against Abel M. Merrill and Robert 
N. Hurlbut, alone. The defendants filed separate demurrers 
to the petition, which were overruled, exceptions were 
taken, and thereupon separate answers were filed by them. 
Defendant Merrill, by his answer, admitted that the de- 
fendant Hurlbut and his wife executed and delivered a 
deed of the premises to him on or about March 11, 1889; 
admitted that on or about the 15th day of March, 1889, 
he, together with his wife, executed and delivered to the 
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plaintiff a deed of conveyance for lots 8 and 9 in block 27 
in Hartington, Nebraska, subject to a certain mortgage to 
one Levi H. Monroe, and denied each and every other al- 
legation contained in the petition. It was further alleged 
in his answer that at and some time prior to the date of the . 
making and delivering of the deeds referred to therein, the 
defendant Robert N. Hurlbut was the owner of lots 8 and 
9 in block 27 and this defendant was the owner of lot 15 
in block 31, of Hartington, and that before the execution 
and delivery of the deed from defendant Hurlbut to this 
defendant, the plaintiff purchased the said lots 8 and 9 in 
block 27 from said Robert N. Hurlbut for the price and 
consideration of $650,'and requested this defendant to ac- 
cept a warranty deed for said lots from the defendant Hur!- 
but, and to convey said lots to him, the plaintiff, by a deed 
of general warranty, except only as to a mortgage of $264 
in favor of one Monroe; that this defendant consented to 
accept said deed, and agreed to convey said lots to plain- 
tiff as requested, and in pursuance of such request and 
agreement, and without any consideration either paid or 
promised to this defendant, and solely for the accommoda- 
tion of the plaintiff, this defendant accepted the deed re- 
ferred to in said petition, and with his wife executed and 
delivered to plaintiff the said deed referred to therein. It 
was further alleged that the entire consideration for the 
making of the two deeds referred to, viz., $650, was paid 
by the plaintiff to the defendant Robert N. Hurlbut, and 
this defendant never received any consideration or thing of 
value for accepting the deed from defendant Hurlbut, and 
making the deed referred to, to plaintiff, and never was in 
fact the owner or in possession of said lots 8 and 9 in block 
27, but merely took the naked, legal title thereto for the 
benefit of the plaintiff, who was in fact the owner and 
entitled to the possession of said lots from and after the 
execution of the deed from the defendant Hurlbut to this 
defendant. The defendant specially denied that plaintiff 
was ever ousted or evicted from said premises, or that he 
ever surrendered the possession thereof to the holder of any 
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paramount or superior title. A reply was filed denying 
these facts, and in addition to such denial the reply con- 
tained the following allegations: That on the 4th day of 
October, 1887, the defendant Hurlbut sold and conveyed 
by warranty deed and for the consideration of $2,500 lot 15 
in block 31 to the defendant Merrill; that in said deed Mer- 
rill assumed and agreed to pay as a part of his purchase 
price for said lot said mortgage of $600, being identical 
with the one described in his petition as given on the 4th 
day of June, 1886; “that at the time of the purchase of lots 
8 and 9 by the plaintiff, plaintiff knew of the lien against 
said lots; that defendant Merrill had assumed and agreed 
to pay such lien, and that the lots so purchased could not 
be freed from such lien, then and there, and the plaintiff 
then and there refused to accept the deed of the defendants 
Hurlbut, though the same contained full covenants of war- 
ranty and peaceable enjoyment, and then and there de- 
manded in addition to such deed a bond to be executed by 
defendant Merrill fully indemnifying the plaintiff against 
such lien; that defendant Merrill having purchased the 
aforesaid lot 15, subject to the mortgage aforesaid, the 
same being a lien on said lots 8 and 9, as well as upon lot 
15, then and there refused to give such indemnifying bond 
and proposed in lieu thereof to defendant Hurlbut and the 
plaintiff to execute and deliver to the plaintiff, defendant 
Merrill’s warranty deed to and for said lots 8 and 9 with 
full covenants of general warranty and peaceable enjoy- 
ment, and to thereby indemnify the plaintiff against the 
said lien of $600, and warrant and defend said premises 
against the lawful claims of all persons whomsoever and 
to guarantee to the plaintiff the peaceful enjoyment of the 
same. The plaintiff then and there, together with defend- 
ant Hurlbut, accepted such proposition and the defendant 
Abel Merrill in pursuance thereof executed and delivered 
to the plaintiff said deed for said lots.”” Thereupon defend- 
ant Merrill filed a motion to strike from the reply all of 
said new matter, which was contained in paragraphs 3 
and 4 thereof, for the reason that such matters did not 
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constitute a proper and legal reply or defense to the mat- 
ters contained in his answer. The motion was overruled, 
and the defendant Merrill excepted thereto. He thereupon 
filed a demurrer to the said paragraphs and the new matter 
contained therein, because the facts alleged therein were 
not a proper reply, and did not state facts sufficient to con- 
stitute a defense to the facts stated in his answer. The court 
overruled the demurrer, and defendant excepted. There- 
upon the cause was tried upon the pleadings set forth 
herein. At the commencement of the trial defendants, each 
for himself, objected to the introduction of any evidence on 
the plaintiff’s part, because the petition did not state facts 
sufficient to constitute a cause of action against him. These 
objections were overruled. Defendants excepted. The 
trial proceeded, and resulted in a verdict against Merrill 
for $449.18. A motion for a new trial was overruled, judg- 
ment was rendered upon the verdict, and said defendant 
prosecuted error to this court. For convenience, Merrill 
will hereafter be called the plaintiff and Suing will be 
called the defendant. 

1. Plaintiff contends that the court erred in overruling 
his demurrer to the defendant’s petition and his objection 
to the introduction of any evidence in support thereof, for 
the reason that said petition did not state facts sufficient 
to show that the defendant, had ever been evicted, com- 
pelled to surrender his title to one paramount thereto, or 
had ever been disturbed in any manner whatever in his 
peaceable possession and quiet enjoyment of the property 
conveyed to him by the deeds mentioned therein; and that 
said petition did not state facts sufficient to constitute a 
cause of action against him. We are inclined to think 
that plaintiff’s demurrer should have been sustained, for 
the reasons which will be hereafter given; but having an- 
swered over after his demurrer was overruled he can not 
now assign such ruling as error. A different rule prevails 
in relation to his objection to the introduction of any evi- 
dence, at the commencement of the trial. It is proper 
practice for one where he thinks the petition filed against 
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him does not contain facts sufficient to constitute a cause 
of action, to preserve his rights by objecting to the intro- 
duction of any evidence, or interposing what is called a 
demurrer ore tenus. The plaintiff adopted this course 
after his demurrer was overruled, and this properly raises 
the question for our consideration as to whether or not 
the petition stated facts sufficient to constitute a cause of 
action against him. It is evident that the pleader sought 
to recover for a breach of covenant of title and quiet en- 
joyment alone, and not for any breach of covenant against 
incumbrances. In an action on a warranty deed for a 
breach of covenants of warranty, plaintiff must allege 
and prove an actual eviction or a surrender to a para-' 
mount title which was outstanding at the date of the cove- 
nant sued upon. Snyder v. Jennings, 15 Nebr., 372; Real 
v. Hollister, 20 Nebr., 112; Anderson v. Buchanan, 20 
Nebr., 272; Hampton v. Webster, 56 Nebr., 628. In the 
ease last above cited, Judge NorvaAL makes use of the fol- 
lowing language, page 630: ‘There is no allegation in 
the pleading anywhere that plaintiffs have been evicted 
or dispossessed of the premises by anyone claiming a 
paramount title. Such an averment was indispensable 
to maintain an action for a breach of covenants of war- 
ranty of title,’—citing Mills v. Rice, 3 Nebr., 76; Scott v. 
Twiss, 4 Nebr., 183; Real v. Hollister, 20 Nebr., 112, and 
Cheney v. Straube, 35 Nebr., 521. The rule is thorough], 
settled in this state that in an action on a warranty deed 
for a breach of the covenant of title or for quiet enjoyment, 
the plaintiff must allege and prove that he had been turned 
out of the possession of the premises, or some part thereof, 
or has yielded the possession thereof to the paramount 
title. An allegation of eviction by a paramount legal title 
must be included in a petition in all states where such an 
eviction is necessary to constitute a cause of action for a 
breach of covenant of warranty or for quiet enjoyment. 
5 Ency. Pl. & Pr., p. 371, and cases cited. An examina- 
tion of the petition in this case discloses that the only 
matter complained of is the existence of a mortgage on the 
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premises in question, and the proceedings had for the fore- 
closure of the same. It is alleged that at the time the 
deed containing the covenant declared on was executed 
and delivered to the plaintiff, the mortgage for $600 was 
outstanding, and a lien upon the property described in the 
deed. It is further alleged that proceedings were com- 
menced. to foreclose the same, and a decree of the district 
court of Cedar county was rendered finding the amount 
due on said mortgage and ordering the premises in ques- 
tion sold to satisfy the same; that said premises were sold 
by order of the court; that plaintiff was thus compelled to 
submit to the paramount title created by such mortgage . 
and decree of foreclosure and to purchase the same. The 
allegation contained in the petition that the mortgage was 
an outstanding title to the premises in question, para- 
mount and superior to that of the plaintiff, is simply the 
conclusion of the pleader. We are compelled to look to 
the facts pleaded in order to ascertain whether or not the 
plaintiff was ousted or compelled to submit to a para- 
mount title. It is settled beyond controversy in this state 
that a mortgage does not convey the legal title to the 
premises from the mortgagor to the mortgagee; that the 
mortgagor retains the legal title and the right of posses- 
sion, and that the mortgage is merely a lien thereon. Be- 
fore such a lien can ripen into a paramount title, the 
mortgage must be foreclosed in the district court by a pro- 
ceeding in equity; the premises must be sold under such 
decree, the sale must be confirmed by the court and a deed 
executed by the sheriff, or other officer conducting the sale, 
to the purchaser. The petition in this case fails to show 
that the sale of the premises in question was ever con- 
firmed, or that any deed thereto was ever executed to the 
purchaser. So far as this was concerned it is not shown 
that the sale would ever be confirmed. It is shown by the 
petition itself that the plaintiff was never disturbed in 
his peaceable possession and quiet enjoyment of the prem- 
ises. We hold, therefore, that the petition did not state 
facts sufficient to constitute a cause of action, and the ob- 
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jection of the plaintiff herein to the introduction of any 
evidence should have been sustained. 

2. It is alleged that the court erred in overruling the 
motion to strike the new matter out of the reply, and in 
overruling the demurrer thereto. The plaintiff by his an- 
swer to the petition alleged a want of consideration mov- 
ing from Suing to him for the execution and delivery of 
the deed containing the covenants sued upon, and alleged 
that he never was the owner of the premises, that the pur- 
chase money therefor was paid directly by Suing to the 
defendant Hurlbut. The new matter set forth in the reply 
was evidently pleaded to meet these allegations of want 
of consideration. It was tacitly admitted by the reply 
that the facts stated in relation to the matter of considera- 
tion in the plaintiff’s answer were true, and it was sought 
to introduce a consideration other than the one im- 
ported by the execution and delivery of the deed itself, 
and the recitals therein contained, to support the ac- 
tion. This new consideration ‘was an agreement con- 
tained in a deed executed and delivered by Hurlbut 
to Merrill, about eighteen months before the deed in 
question herein was made, by which it was claimed 
that Hurlbut conveyed to Merrill lot 15 in block 31, 
and Merrill assumed and agreed to pay the outstanding 
incumbrances thereon, including the mortgage set forth in 
the petition. If it be true that Merrill assumed and agreed 
to pay this mortgage, the obligation to do so was one ex- 
isting between himself and the defendant Hurlbut, and 
which possibly might inure to the benefit of the owner and 
holder of the mortgage. No rights could accrue by reason 
of this agreement to any.other persons whomsoever. Suing 
was not a party thereto, and could acquire no rights there- 
‘under. He must recover in this case, if at all, upon the 
covenants contained in his deed and the consideration for 
the execution and delivery of the same. Again,if Merrill did 
assume the payment of the $600 mortgage by reason of the 
recitals contained in the deed for lot 15 in block 31, given 
-him by Hurlbut, when Hurlbut conveyed lots 8 and 9 in 
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block 27 to Merrill by deed of general warranty, suth con- 
veyance operated to release him from his obligations to 
Hurlbut under the recitals contained in the former deed. 
In a case of mutual covenants, one being as broad as the 
other, such mutual covenants cancel each other. Carroll v. 
Carroll, 85 N. W. Rep. [Ia.], 639; Silverman v. Loomis, 
104 Jl1., 187; Brown v. Metz,* 33 Ill., 339; Goodel v. Ren- 
nett, 22 Wis. 565. Hurlbut’s deed, then, operated as a 
release of any claim he had against Merrill by reason of 
the recitals in the deed of lot 15 before the conveyance of 
lots 8 and 9 through him was completed, and Hurlbut had 
no rights by reason of such recitals which he could trans- 
fer to any one. Suing must have known this when he took 
his title from Hurlbut through Merrill, in the manner set 
forth in the pleadings. If this new matter contained in 
the reply had any effect whatever it amounted to a de- 
parture from the cause of action set forth in the petition. 
In our view, it should have been eliminated from the 
reply, either by the motion to strike or by the demurrer. 

3. If we are correct in this view of the matter it follows 
that the court erred in giving instruction No. 4, complained 
of by the plaintiff herein. By this instruction the jury 
were told, in substance, that if they believed from the evi- 
dence that defendants Hurlbut and wife executed and de- 
livered to defendant Merrill a warranty deed for lot 15 in 
block 31 for and in consideration of the sum of $2,500, and 
as a part of the purchase price of said lot 15, the defendant 
Merrill assumed and agreed to pay the mortgage of $600 
covering both lots 15 in block 81 and lots 8 and 9 in block 
27, as alleged in paragraph three of plaintiff’s reply, and 
that said mortgage was foreclosed as alleged in the plain- 
tiff’s petition, and that plaintiff was compelled to yield, 
surrender arid submit to such paramount title, or mortgage 
foreclosure, and was compelled to pay the sum of money 
alleged, the defendants were liable, and their verdict 
should be for the plaintiff. This instruction was clearly 


*85 Am. Dec., 277, and see valuable note on page 280 at end of 
case.—W. F. B. 
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erroneous under our view of the case, and for the giving of 
it the judgment of the district court should. be reversed. 

4. It is contended that the evidence is not sufficient to 
sustain:the verdict. It is not shown that defendant was 
ever dispossessed of the property, or was ever disturbed in 
his peaceable possession and quiet enjoyment thereof. It 
is not shown that any one ever demanded possession 
thereof from him. It is not shown that Merrill ever went 
into the possession of the property. It is shown that de- | 
fendant took possession of the property under the title 
given him by the deeds upon which he bases his cause of 
action, and that he still holds title thereto and the posses- 
sion thereof under said deeds. The evidence shows that 
the whole consideration for the premises was paid direct 
to Hurlbut, and that Merrill never received the benefit of 
any of it, even indirectly; that when the suit to foreclose 
the mortgage was commenced, Merrill was made a party 
defendant therein, but it was ascertained that he had sold 
lot 15 in block 31 to one Hirschman, and conveyed it to 
him by a warranty deed, which contained the recitals that 
Hirschman had assumed the $600 mortgage,and had agreed 
to pay it. The action was thereupon dismissed as to 
Merrill, and he was not a party thereto when the decree of 
foreclosure was rendered. Merrill testified that he never 
assumed the $600 mortgage, or agreed to pay it, and that 
he had paid all of the incumbrances which he had as- 
sumed; and the record bears him out in this, because it 
appears that all of the other incumbrances, and there were 
several, were paid prior to the commencement of the fore- 
closure suit. It is not shown that any demand was made 
upon Merrill to redeem from the mortgage, or pay it off, 
or in any manner protect Suing against the same. It is 
not shown that the sale of the premises under the decree 
- of foreclosure was ever confirmed, or that any title what- 
ever was obtained by anyone, by reason of the mortgage 
or the foreclosure proceedings. It appears that Suing 
voluntarily redeemed the premises from the lien of the 
inortgage without notice to, or demand u, om, Merrill. It 
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clearly appears that the covenant against incumbrances 
was broken March 21, 1889, and this suit was not com- 
menced until the year 1900, so that a cause of action for 
breach of covenants against incumbrances was barred by 
the statute of limitations when this action was com- 
menced. Itis clear, therefore, that the evidence was not 
sufficient under the pleadings in this case, and the issues 
formed thereby, to sustain the verdict. It is apparent on 
the face of*the petition that the facts are such that an ac- 
tion could not be stated upon the covenants against in- 
cumbrances, even by an amendment and a reformation of 
the pleadings for that purpose. 

We therefore recommend that the judgment of the dis- 
‘trict court be reversed and the cause dismissed. 


’ OLDHAM and Powunpn, CC., concur. 


By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is dismissed. 

REVERSED AND DISMISSED. 


DavID GUTHRIE ET AL. V. E. P. TREAT ET AL. 
FirED NOVEMBER 19, 1902. No. 12,312. 
Commissioner’s opinion, Department No. 2. 


1.. fwo Promissory Notes Executed Severally Secured by First Mort- 
gage Executed Jointly. Where a promissory note is executed 
to T. and another one to L., and at the same time a real estate 
mortgage securing their payment is executed to T. and L. 
jointly, the holders of the two notes may be joined as plaintiffs 
in an action to fdreclose the mortgage. 


SALE AND DELIVERY OF ONE NOTE: TRANSFER OF MORT- 
GAGE Pro Tanto. The sale and delivery of one of the notes to 
another person, by the executors of the estate of the payee 
thereof, carries with it the proportionate part of the original 
debt, and, pro tanto, the mortgage security incident thereto. 


ALLEGATION: PRESUMPTION. An allegation 
that the executors of the estate of the payee, by virtue of the 


3. 
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authority in them vested, sold and assigned the note in ques- 
tion to the plaintiff for a full and valuable consideration, is 
sufficient to raise the presumption of a valid sale, and that there- 
after neither the estate nor the executors had any interest in 
the note or the mortgage security. 

4. Petition: DrexurrRer. Petition examined, and found to state facts 
sufficient to resist a general demurrer. 


: ANSWER. Held, That the defenses contended for 
by the demurrer, if they in fact exist, should have been raised 
by answer.’ 


Error from the district court for Nuckolls county. 
Foreclosure of mortgage pro tanto. Tried below before 
Srusss, J. Decree for plaintiffs. Defendants bring error. 
Affirmed. 


John M. kugan and W. F. Buck, for plaintiffs in error. 
Frank H. Stubbs, contra. 


BARNES, C. 


On the 10th of September, 1895, Robert Guthrie and 
David Guthrie executed and delivered to one E. P. Treat 
a promissory note for the sum of $4,660.93, payable three 
years after date, with interest at seven per cent., and at 
the same time executed and delivered to one A. Ludlow 
another promissory note for the sum of $6,691.40, payable 
at the same time and on the same terms. To secure the 
payment of the said notes the said Guthries, together with 
their wives, executed and delivered to Treat and Ludlow 
a mortgage on certain real estate in Nuckolls county, Ne- 
braska, conveying the said premises to said Treat and 
Ludlow jointly. The said mortgage contained, among 
other provisions, the following: “First. Said Robert 
Guthrie and David Guthrie are justly indebted unto the 
said parties of the second part in the principal sum of $11,- 
652.33, lawful money of the United States of America, 
being for a loan hereof, made by the said parties of the 
second part to the said Robert Guthrie and David Guthrie, 
and in lieu of and renewal of two certain mortgages, one 
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dated on the 17th day of October, 1883, and one dated 
September 20, 1882." Following this clause the notes 
above mentioned were described and set forth. It was 
further provided in said mortgage as follows: “It is un- 
derstood and agreed by the parties hereto that the within 
mortgage is given as an extension and renewal of two cer- 
tain mortgages of record against the property herein de- 
scribed; one dated September 20, 1882, and one dated 
October 17, 1883, and that the lien existing of record 
against said premises created by the original mortgages 
is continued herein, and the debt thereby secured is con- 
tinued hereiu, and the security fov said dcuut is in no wise 
or degree extinguished or released by the execution of 
this instrument.” 

On the 4th day of April, 1896, A. Ludlow, the owner of 
one of the above described notes, died, leaving a will, of 
which Henry Ludlow, Edward Ludlow and Willis Ludlow 
were appointed executors; and on April 11, 1896, all were 
duly qualified as such. On July 10, 1901, said executors 
sold and delivered to Henry Ludlow the note and mort- 
gage owned by the said deceased, dated September 10, 
1895, the same being one of the two notes in question 
herein. The Guthries having failed to pay said notes, or 
the debt evidenced thereby, E. P. Treat and Henry Ludlow 
brought a joint action, or, in other words, joined in an 
action as plaintiffs to foreclose the mortgage, and alleged 
in their petition the facts above stated. Robert Guthrie 
and Frances Guthrie, his wife, answered the petition for 
themselves, setting forth that the debt in question was a 
partnership debt, and that certain of the property de- 
scribed in the mortgage was partnership property, and 
another portion of it was the individual property of them, 
the said Robert and Frances, and prayed that the part- 
nership property be decreed to be first sold before resort- 
ing to their individual property for the satisfaction of the 
mortgage. David Guthrie and wife demurred to the peti- 
tion. The demurrer was overruled, to which ruling they 


excepted and refused to further plead. A decree was en- 
33 
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tered in favor of the plaintiffs. A motion for a new trial 
was made and overruled, to which David Guthrie and his 
wife took exceptions, and they thereupon prosecuted error 
to this court. The demurrer was based upon the following 
vrounds: First. Several causes of action improperly 
joined, viz., a cause of action in favor of E. P. Treat, and 
a separate cause of action in favor of the plaintiff Henry 
Ludlow. Se¢ond. Defect of parties defendant. Executors 
of A. Ludlow, deceased, are necessary parties defendant 
to the action. Third. Plaintiffs’ petition does not state a 
cause of action. — 

1. It is contended by the plaintiffs that their demurrer 
to the petition should have been sustained, because two 
causes of action are improperly joined therein. This ques- 
tion is argued with remarkable ability by counsel, and 
many authorities are cited which, it is claimed, support 
their contention. We find upon an examination, however, 
that only a portion of these authorities appear to be in 
point. 

In the case of Swenson v. Moline Plow Co., 14 Kan., 387, 

the facts were that 8. executed to A. two promissory notes 
secured by a mortgage on real estate, and A. afterwards 
assigned one of the notes to M. It was held that A. and M. 
could not sue jointly on the notes and mortgage, but that 
each had his separate action. 
_ Jt was also held by the supreme court of Kansas in 
Harsh v. Morgan, 1 Kan., 293, that where A, B, C and D, 
held separate mechanics’ liens on the premises of E, they 
were not interested jointly in obtaining relief, and could 
not be joined as plaintiffs. : 

In the case of Rankin v. Major, 9 Ya., 297, it was held 
that where one of several notes secured by a mortgage had 
been assigned, the holders of the notes were to be regarded 
as separate and distinct mortgagees, who could not be 
joined as plaintiffs to foreclose the mortgage. 

At first blush these cases would seem to sustain the 
plaintiffs’ contention. An examination, however, of the 
methods of procedure in the courts of Kansas and Iowa 
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discloses that where an action is brought upon a note and 
mortgage for the purposes of foreciosure, a personal judg- 
ment is rendered in favor of the plaintiff and against the 
mortgagor, the maker, upon the note itself; that thereafter 
the property is sold to satisfy the judgment so rendered; 
while in this state, in an action to foreclose a mort- 
gage, no personal judgment is rendered against the mort- 
gagor; the court simply finds the amount due upon the 
mortgage debt, which is evidenced by the note, bond or 
other instrument, and renders a decree foreclosing the 
mortgage. So the decisions cited from Kansas and Iowa 
can not be said to have any application to a foreclosure 
proceeding as it is conducted in the courts of this state. 
Again, it will be observed that in the case at bar, the mort- 
gage is a joint conveyance of the mortgaged premises; it 
created a joint lien thereon in favor of Treat and Ludlow. 
Henry Ludlow having obtained the note made to A. Lud- 
low by purchase, he being the owner thereof, acquired the 
same righis under the mortgage that were possessed by <A. 
Ludlow or his estate before such a sale and transfer. The 
interest of Treat and Ludlow, in the mortgaged property, 
was therefore joint; neither would be entitled to a prefer- 
ence over the other in case the premises should not sell 
for enough to satisfy both notes in full. Having such joint 
interest, and neither being entitled to a preference, we can 
conceive of no good reason why they should not, and ought 
not, to be joined as plaintiffs in the foreclosure suit. The 
suit is based upon a single cause of action, to wit, the 
foreclosure of the mortgage; and there was not a mis- 
joinder of causes of action, but a joinder of two plaintiffs 
in a single cause of action, and such joinder was the proper 
method of procedure. 

Jones, Mortgages [4th ed.], section 1368, lays down the 
following rule: “All those who are interested in the mort- 
gage debt should, according to the general principle already 
stated, join in the suit to enforce the security. If the 
mortgagee is the only party in interest, he is of course 
the only plaintiff. If several persons and even numerous 
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persons are made mortgagees, or are entitled to the mort- 
gauge money, all of them must be parties to the snit, tl. «ugh 
there are many cases in which some of the persons so in- 
terested may properly be made defendants. The codes of 
several states, as already noticed, embody this equitable 
principle, extending it to all actions, including such as 
were formerly distinctively actions at law. Not only joint 
mortgagees, but also persons having an united interest in 
the debt secured, even if their interests be several, may 
join as plaintiffs.” 

Maxwell, in his work on Pleading & Practice [4th ed.], 
p. 677, says: “All persons who are entitled to share in the 
money derived from the foreclosure should be joined as 
plaintiffs. If such refuse to join as plaintiffs, they may 
be made defendants. All persons who have united inter- 
est in the mortgage debt should join even where their in- 
terests are several, as where the mortgage was given to 
secure two or more notes which have been transferred to 
different persons.”* 

It is evident from an examination of the petition in this 
‘ase that if only one of the plaintiffs had brought the suit 
to foreclose the mortgage, before any decree would have 
been rendered the court would. have made an order bring- 
ing into the case, as a party defendant, the other joint 
mortgagee. Upon being so made a party, it would have 
been necessary for him to fife an answer in the nature of 
a cross-bill in order to protect his rights and obtain the 
relief to which he wowld be entitled, and while he would be 
named as a defendant, vet as to the mortgagors he would 
still stand in the attitude of a plaintiff. To say that per- 
sons being so jointly interested can not join as plaintiffs, 
ee that one must be a plaintiff and the other a defendant, 

s to sacrifice substance to form. We hold, therefore, that 
fie demurrer upon this ground was properly overruled. 
Ww e do not intend, how ever, to decide, and do not decide, 


* Tn ‘the 6th edition, "Maxwell says: “It is a fundamental rule in 
equity that the court shall, if possible, do complete justice in a case 
by settling the rights of all persons interested in the subject-matter 
- of the suit.” Sec. 572.—_W. F. B. 
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that where a series of notes are secured by a mortgage 
executed to one person who sells or disposes of some of the 
notes, the persons holding the separate notes can be joined. 
as plaintiffs. We are not required to so hold in this case, 
and we leave that question for our future decision when- 
ever necessity requires it. 

2. Plaintiffs further contend that there was a defect of 
parties; that the executors of the estate of A. Ludlow were 
necessary parties to the action, because the sale of the note 
bv them to the plaintiff, Henry Ludlow, was void; that 
an executor could not purchase the estate of his testator. 
The fact, if it existed, that the plaintiff is the same person 
who was named as one of the executors, does not appear 
upon the face of the petition. So far as we are informed 
by the pleading in this case, the Henry Ludlow named 
as one of the executors was not one and the same person 
with Henry Ludlow the plaintiff, and we will not indulge 
in any preswnption on that point in order to defeat the 
action, especially after the rendition of the decree. Again, 
the allegation contained in the petition,—that the execu- 
tors, by virtue of the authority in them vested, sold and 
assigned to the plaintiff, Henry Ludlow, for a full and val- 
uable consideration, the A. Ludlow note; and that Henry 
Ludlow, the plaintiff, is the owner and holder thereof,— 
is a sufficient allegation of a proper and legal sale, and 
raises the presumption that all of the steps necessary to 
invest the executors with power to sell the note have been 
taken. This defense, if available to the mortgagors, should 
have been raised by an answer, and could not be raised 
by demurrer. It is further contended that the sale of the 
note did not carry with it the original debt, and, therefore, 
said debt still belonged to the estate, and the executors of 
the estate were necessary parties. We do not so under- 
stand this question. There is no allegation in the petition 
that any notes other than the ones in suit were ever given, 
and the recitals contained in the mortgage itself do not 
raise a presumption that such was the fact. By a, fair 
construction of the pleading it appears that the ~otes in 
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suit were given as evidence of a former indebtedness, the 
mortgage was given to secure their payment, and as a re- 
newal of two other mortgages, with a proviso that the lien 
of said mortgages should be continued over into the new 
one, and the giving of the new mortgage should not oper- 
ate to release the former mortgage liens. This was for the 
purpose of retaining priority over any other liens which 
might attach to the property. The sale and transfer of the 
A. Ludlow note to Henry Ludlow took with it the debt, 
and, pro tanto, the mortgage security incident thereto. 
Studebaker Mfg. Co. v. McCargur, 20 Nebr., 500; Harman 
v. Barhydt, 20 Nebr., 625, 631; Whipple v. Fowler, 41 
Nebr., 675, 689; Cram v. Cotrell, 48 Nebr., 646, 648; Whit- 
ney v. Lowe, 59 Nebr., 87, 89. The allegations on these 
points were sufficient to resist a demurrer. 

3. Plaintiffs claim that this suit can not be maintained 
upon the notes and the mortgage described in the petition, 
but must be based upon the original notes and mortgages; 
that the petition, by not alleging plaintiffs’ ownership, or 
other disposition of the original notes, was rendered 
fatally defective. The weakness of this contention is that 
the petition does not disclose that any notes were ever 
given, other than the ones described therein. The allega- 
tions of the pleading taken in connection with the recitals 
in the mortgage,—which is made a part thereof,—fairly 
show that the mortgage in suit was taken as a renewal, 
and as stated therein, in lieu of two certain mortgages; 
one executed in 1882, and the other in 1883, and of the 
original debt for borrowed ‘money secured thereby. This 
fairly raises a presumption that the old mortgages were 
delivered up at the time of the execution of the one in suit. 
The fact that nothing is said in the petition, in the notes 
or in the mortgage itself, about the existence of any other 
notes fairly raises a presumption that there were no notes 
contemporaneous with the old mortgages. It is beyond 
question that whether the notes and mortgage in suit were 
renewals simply, or whether they operated as an extin- 
guishment of the original debt, or whether they are to be 
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considered as collateral thereto, a suit may be instituted 
on them and prosecuted to a decree. The lapse of nearly 
twenty vears from and after the date of the original mort- 
gages raises the presumption that if notes were given 
when they were executed, an action on them is barred by 
the statute of limitations, and they no longer constitute 
a liability against the makers. If any such lability in 
fact exists, that. defense should be raised by an answer, in 
which it would be necessary to allege that such notes were 
executed and delivered; that they were payable to order 
or bearer; that they have been transferred to a_ third 
party, and that the makers are stil] liable thereon. The 
recitals in the mortgage seem to be sufficient to operate as 
an extinguishment of the original notes, if there were any, 
and the facts stated in the petition show that at present no 
liability exists thereon. In any event, the prosecution of 
this action to a decree has the effect to extinguish such lia- 
bility if it ever existed. 

We hold that the facts stated in the petition were suffi- 
cient to constitute a cause of action, and we recommend 
that the decree of the district court be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


Henry B. Reap v. VALLEY LAND & CATTLE COMPANY. 
FILED NoveMBER 19, 1902. No. 12,242. 
Commissioner's opinion, Department No. 2. 


1. Expert: Opmnion: Uttimate Fact. Jt is improper to permit an 
expert to give his opinion on the ultimate fact to be determined 
by the jury. 

2. 7 : : AMOUNT oF Damaczs. Jt is an invasion of 
the province of the jury in the trial of a cause to permit an 


expert to give his opinion as to the amount of damages which 
should be awarded. 
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3. Non-Expert Witness: OPINION of WITNESS: RESTRICTION TO FACTS. 
Where it is practicable to place before the jury all the facts 
supporting the opinion of a non-expert, the witness should be 
restricted in his testimony to such facts, and the jurors left to 
form their cpiz:iou from the facts alone, without the aid of the 
opinion of the witness. 


Error from the district court for Lincoln county. 
Action in asswimpsit and for damages for non-delivery of 
chattels after sale, consolidated with several counts of dif- 
ferent forms of trespass. Tried below before Norris, J. 
Judgment for plaintiff. Defendant brings error. e- 
versed. 


John H. Bower, Albert IF. Parsons, Edwin E. Squires, 
and Nathaniel P. McDonald, for plaintiff in error. 


Hoagland & Hoagland and Wilcor & Halligan, contra. 


OLDHAM, C. 


In May, 1897, the defendant in this cause of action and 
Riley E: Haskell entercd into an agreement for the forma- 
tion and organization of the Valley Land & Cattle Com- 
pany. Haskell was the owner of a ranch in McPherson 
county, which he agreed to deed over to the corporation 
at the agreed price of $16,000, aud defendant Read agreed 
to deliver to the corporation #16,000 worth of cattle the 
following October. Under this agreement the Valley 
Land & Cattle Company was duly incorporated, and Read 
and Haskell each took half of the shares of the corpora- 
tion. When the time came for the delivery of the cattle 
by defendant, Read, he had purchased a herd of about 
2,500 head, which were driven to the ranch, and from this 
herd about 1,000 head were selected by the company and 
branded with its brand. The remainder of the herd were 
branded with the private brand of Read, and remained on 
and about the ranch which Haskell had deeded to the 
company. These cattle had all been purchased in New 
Mexico, and in the latter part of October there was a 
heavy snowstorm, and in this storm about 200 of the cows 
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and calves belonging to the company, and about an equal 
number of those belonging to Read, perished. After this 
occurrence, disputes arose between ITTaskell and Read, 
and several causes of action were instituted growing out 
of these differences. The suit at bar was the result of the 
consolidation by agreement of two causes of action in- 
stituted in the name of the company against defendant, 
Read. The first cause of action was for damages for fail- 
ing to deliver $16,000 worth of cattle to the company. 
The auswer of the jurors to a special interrogatory indi- 
cates that this cause of action was found in favor of de- 
fendant, Read, and consequently it need not be further 
noticed. The second cause of action was upon an account 
composed of several items alleged to be due from the de- 
fendant to the cattle company. To this count defendant 
filed a counter-claim, and the evidence shows clearly and 
undisputably that on this cause of action there was a 
considerable sum due from the company to defendant 
Read. The third cause of action in the petition charged, 
in substance, that defendant. wrongfully drove about 1,600 
head of his cattle upon the ranch of plaintiff and com- 
mingled them with 1,000 head of plaintiff’s cattle, and by 
reasou of this trespass caused the death of the 200 head of 
plaintiff’s cattle during the storm. The second count of 
this third cause of action, charges that while the defend- 
ant’s cattle were trespassing on the ranch, they ate up and 
destroyed plaintiff’s hay aud other feed, occupied plain- 
tiff’s corrals and pastures, and destroyed fences, to the 
damage of the ranch and cattle thereon in the sum of 
$2,000. Defendant answered this third cause of action 
by alleging that his cattle were on the ranch by consent of 
himself and Haskell, who were the sole owners of the stock 
of the company; that the loss of plaintiff’s cattle was 
caused by the act of God, and denied any damage by rea- 
son of trespass of his cattle on the ranch. These differ- 
ent causes of action were all submitted to the jury under 
instructions concerning which there is no complaint, and 
the jury returned a verdict for plaintiff in the sum of 


426 NEBRASKA REPORTS. [ VOL. 66 


Read v. Valley Land & Cattle Co. 


$1,600. There was judgment on the verdict, and defend- 
ant brings error to this court. 

Our attention is called in defendant’s brief to numerous 
alleged errors of the trial court in the admission and ex- 
clusion of testimony, only two of which it will be neces- 
sary to discuss. In the examination of Pinkerton, one of 
plaintiff's witnesses, he was asked: “I will ask you to 
state to the jury from your experience as a cattle man and 
your knowledge of ithe Valley Land & Cattle Company’s 
ranch and facilities for handling cattle, what in your 
judgment would be the damage occasioned by placing 
1,200 head of cattle upon that ranch, over and above about 
1,000 head of cattle that were owned by that company, and 
kept there on that ranch from about the 4th or 5th of Oc- 
tober up to the 13th of December?” To which he an- 
swered: “I would think $2,000 would be little enough.” 
J. B. Haskell, another of plaintiff’s witnesses, was asked : 
“From your knowledge of that storm and of those cattle, 
what would you say would have been the loss in that 
kind of a storm if those cattle had not been there of 
Read’s?” He answered: “There would not have been any 
loss, it would not have been anything”? * * *, Proper 
objections were interposed to cach of these questions by 
the defendant, and the action of the trial court iu per- 
mitting this testimony to go to the jury is strongly urged 
as reversible erroy. 

In this state a liberal rule has been adopted as to the 
qualifications of an expert for the purpose of testifying to 
matters not of common information; and considerable lati- 
tude is given the trial judge in determining whether or not 
a question at issue is a proper subject of expert testimony. 
Missouri P. R. Co. v. For, 60 Nebr., 5381. But it has never 
been intended, as we understand it, to extend the rule so as 
to permit experts to testify as to the ultimate fact to be 
determined by the jury; nor has it ever been permitted an 
expert, with the approval of this court, to testify as to his 
opinion of the amount of damages that should be awarded 
in a cause at issue. If qualified as an expert, and if the 
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subject be one requiring peculiar knowledge and _ skill, 
and not a subject of common understanding, he may detail 
the facts within his knowledge, from a consideration of 
which the jury may be enabled to arrive at the extent of 
the injury; but to go further than this would plainly per- 
wit him to invade the province of the jury. This view is 
in harmony with the holding of this court in Fremont, H. 
& M.V. R. Co. v. Marley, 25 Nebr., 188, 18 Am. St. Rep., 
482,* and is also supported by the holdings in Chicago & 
A. R. Co. v. Springfield & N. W. R. Co., 67 T., 142; 
Old v. Keener, 22 Colo., 6, 48 Pac. Rep., 127; Mad- 
den v. Missouri P. R. Co., 50 Mo. App., 666; Muldowney 
v. Illinois C. R. Co., 39 Ta., 615. It follows, from this view 
of the subject, that the court erred in permitting the wit- 
ness, Pinkerton, to give his opinion as to the amount of 
plaintiff's damage; this being a question for the jury and 
not for the witness to determine. 

After a careful and exhaustive review of the leading 
cases on expert testimony, the supreme court of Ohio, in 
the case of Baltimore & O. R. Co. v. Schultz, 43 Ohio St., 
270, lays down the following propositions as fairly re- 
flecting the current of authority on the subject of the 
admissibility of opinions of witnesses in evidence (p. 282) : 

“1, That witnesses shall testify to facts and not opinions 
is the general rule. 

“2. Exceptions to this rule have been found to be, in 
some cases, necessary to the due administration of justice. 

“3. Witnesses shown to be learned, skilled or experi- 
enced in a particular art, science, trade or business, may, 
in a proper case, give their opinions upon a given state of 
facts. This exception is limited to experts. 

“4. In matters more within the common observation and 
experience of men, non-experts may, in cases where it is 
not practicable to place before the jury all the primary 
facts upon which they are founded, state their opinions 
from such facts, where such opinions involve conclusions 
material to the subject of inquiry. 

*See excellent note on opinion evidence, page 488, at end of case. 


—W. F. B 
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“5. In such cases the witnesses are required, so far as 
may be, to state the primary facts which support their 
opinions. 

“6. Where it is practicable to place palpably before the 
jury the faets supporting their opinions, the witnesses 
should be restricted in their testimony to such facts, and 
the jurors left to form their opinions from these facts, un- 
aided by the mere opinions of the witnesses. 

“7. As the warrant for the admission of tle opinions of 
witnesses as evidence is found in some exception to the 
general and very salutary rule which requires that only 
facts be stated to the jury, it is the duty of a reviewing 
court to see that the admission of mere opinions as evi- 
dence was within some one of the established exceptions 
to such general rule; and where it does not appear upon 
the whole reeord, but that the jury was equally capable 
with the witnesses of forming an opinion from the facts 
stated, it is error to admit in evidence the opinions of wit- 
nesses.” 

It seems to us, in the light of this authority, that the 
testimony of the witness Haskell, above set out, was 
clearly inadmissible. In the first place, he did not qualify 
hiniself in any manner as an expert on diseases or causes 
of the death of cattle; his only claim of special skill being 
based on the fact that he had been a long time engaged in 
the cattle business. Hence the only ground on which his 
opinion would be admissible would be as a non-expert, 
where it was impossible to place before the jury all the 
facts upon which the opinion was founded; but no such 
foundation as this was, or could have been, laid for the 
testimony admitted. Everything connected with the 
storm, with the surroundings and appearance of the cattle 
after their death, he could have detailed to the jury; and 
having done this, the jury would be equally capable with 
him in arriving at an opinion as to what was the proxi- 
mate cause of the death of the cattle. 

Much other testimony of a similar character to this was 
admitted during the progress of the trial over defendant’s 
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objection; and as the loss of plaintiff’s cattle during the 
storm was one of the chief causes cf complaint against the 
defendant, and as there is not sufficient evidence to sustain 
a verdict for plaintiff other than on the third cause of 
action, we can not say that this evidence was not preju- 
dicial in its effect, and we therefore recommend that the 
judgment of the district court be reversed, and the cause 
remanded for further proceedings. 


Barnes and Pounpn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
this cause is remanded for further proceedings according 
to law. 

REVERSED AND REMANDED. 


Norr.—Cathalic Priest as Insanity-Eepert.—Witness, Lawrence Serda, 
was called to testify as to the mental condition of testatrix in a 
contested-will case. He deposed that he was a Roman Catholic 
priest, and had officiated as such for ten years; that he was regu- 
larly educated for the priesthood at a university in Spain; that 
one of the objects of the preparatory education of a priest, as he 
was taught, was to make him competent to pass upon the mental 
condition of a communicant; that for that. purpose, to a limited 
extent, physiology and psychology were branches of his studies; 
that, to officiate as a priest, it was requisite that he should be 
skilled in determining the mental condition of those who sought 
the sacrainents; that in every case of administering the rites to 
invalids or dying persons, it was necessary for the priest to make 
an examination of the mental condition of the recipient to ascer- 
tain if his mind was in a proper state to reason or act of his own 
volition: that the sacrament could only be administered after such 
a preliminary examination; that, ergo, witness was daily required 
to exercise and pass his judgment on the mental condition of per- 
sons. Upon this foundation, inter alia as to his personal examination 
of the testatrix, witness was asked for an opinion as to her mental 
condition. Objected to, on the ground that the witness had not 
been shown to be an expert. Sustained. 

The supreme court reversed the nisi-prius judge, and allowed the 
witness to give his opinion. Estate of Toomes, 54 Cal., 509.—W. F. B. 
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Manik I’. NoTHDURFT V. City OF LINCOLN.* 
FILED NOVEMBER 19, 1902. No. 12,175. 
Commissioner’s opinion, Department No. 2, 


1. Testimony: INFERENCES: REASONABLE FouNDATION IN Fact. The 
inferences which may be drawn from the testimony in deter- 
mining the propriety of a direction to find a verdict for one of 
the parties, must have some reasonable foundation in the facts 
shown. 


2. Municipal Corporation: PrERsoNan LIaARmiTy: CONSTRUCTIVE 
Norice. In order to hold a municipal corporation liable for 
injuries received by reason of a defective sidewalk, it must 
be shown that the municipality, through its proper officers, had 
notice of the defect, or else that the defect had existed 
for so long a time that in the ordinary course of things they 
should have known of it, and hence are chargeable with con- 
structive notice. 


3. Notice: PArticuLAR DrerecT: GENERAL DEFEecT. Notice of the 
particular defect which caused the injury is not necessary 
where it is shown that a general defective condition existed 
and was known to the officers of the municipality, either 
actually or constructively, 


But it is not sufficient to show notice of 
a particular defect which is different in kind from, and in 
no way related to, the one that produced the injury, and 
did not contribute thereto in any manner. 


Error from the district court for Lancaster county. 
Action in the nature of trespass on the case. Tried below 
before Frost, J. Judgment for defendant. Plaintiff 
brings error. A/firmed. 


Frederick Shepherd, for plaintiff in error. 
Edmund C. Strode and D. J. Flaherty, contra, 


Powunp, C. 


This is an action for damages alleged to have been sus- 

tained in consequence of a loose board in a sidewalk, upon 

-which plaintiff tripped and fell while passing over the 
= Rehearing allowed. See opinion, p. 434, post. 
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walk. The district court directed a verdict for the de- 
fendant. 

Briefly stated, the evidence shows clearly that until 
about sixty days before the accident the walk had been in 
a very bad condition; that at that time it was thrown into 
the street and a new walk built, in which the best boards 
of the old walk were made use of; and that in building 
this walk the stringers were left protruding some distance 
at the end without being sawed off or covered with planks 
for their whole length. It appears, however, that these 
stringers were sunk in the ground, and there is no reason 
for concluding that they contributed to plaintiff’s alleged 
injuries in any way. The evidence is overwhelming and 
convincing that the sidewalk was in reasonably safe con- 
dition for travel from the time it was rebuilt until the ac- 
cident occurred, except possibly at the point where the 
stringers protruded. A large number of witnesses, who 
passed and repassed daily at the point in question, make: 
this very clear. There is abundant evidence that. the city 
had notice of the bad condition of the old walk that was 
thrown out in the street two months before, but there is 
nothing to show that the city had notice, actual or con- 
structive, that a board had become loose in the walk as - 
rebuilt, unless certain circumstances, relied on by plain- 
tiff, are to be given such effect. Undoubtedly all proper 
inferences that jurors might draw from the evidence are 
to be indulged in this court in determining whether plain- 
tiff made a case which should have been submitted to the 
jury. But we can not go into loose speculations or con- 
jecture. The inferences which may be drawn must have 
some reasonable foundation in the facts as.shown. In 
order to recover, it was necessary for the plaintiff to show 
that the municipality, through its proper officers, had 
notice of the loose board, or else that the defect existed 
for so long a time that in the ordinary course of things 
they should have known of it, and hence were chargeable 
with constructive notice. City of Lincoln v. Calvert, 39 
Nebr., 805; City of Plattsmouth v. Mitchell, 20 Nebr., 228. 
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It is not always necessary that notice of the particular de- 
fect be shown. If a general defective condition exists, and 
is known to the officers of the municipality, either actually 
or constructively, all particular defects are sufficiently 
covered. City of Plattsmouth v. Mitchell, supra. But the 
municipal officers are not bound to search for and discover 
defects where there is no reason to believe that. they exist. 
“ity of Lincoln v, Pirner, 59 Nebr., 634. Hence notice of 
the particular defect which caused an injury is not es- 
tablished by proof of notice of another particular defect 
which is different in kind from, and in no way related to, 
the one that produced the injury, and did not contribute 
thereto in any manner. In the case at. bar it is argued 
that. notice to the city that the stringers protruded as 
above explained was notice of the defeet by reason of 
which plaintiff was injured. We can not agree. The in- 
jury was due to a board becoming loose; not immediately 
at the end where the stringers were left projecting, nor 
as a result of that condition, but in the walk itself. The 
evidence indicates clearly that all the boards had been 
nailed down, and that the board in question was not left 
unfastened, but became loose several weeks after it. was 
laid. When this board became loose is not shown. It is 
shown, however, that the walk had been in a good and safe 
condition up to the time of the injury, and it does not ap- 
pear that the projection of the stringers beyond the 
planks had operated in any way to cause the board to be- 
come loose. Unless the board was Ioose when the city’s 
attention was called to the protruding stringers, its offi- 
cers could not have discovered such fact when investi- 
gating the defect which had been brought to their notice. 
If it was loose at that time, in view of the large nuinber of 
persons who passed and repassed at the point in question, 
as shown by the evidence, that fact was capable of proof. 
In view of the overwhelming evidence as to the safe con- 
dition of the sidewalk down to the time of the accident, it 
is apparent that the board became loose at or just. prior to 
the time the plaintiff passed over it, and hence that there 
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was not sufficient time for the city to become chargeable 
with notice. 

It is said that the lot owner was permitted to use boards 
of less width than those prescribed by the city ordinance, 
and that the city should be held for this reason. But that 
was a matter between the city and the lot owner. He could 
have been compelled to put down a different walk. Be- 
tween the city and those who used the walk, however, the 
city’s duty was merely to maintain a sidewalk in reason- 
ably safe condition for travel. The regulations relied on 
by counsel amount only to a permission to the lot owner 
to construct a particular kind of sidewalk. Davis v. City 
of Omaha, 47 Nebr., 836. They do not govern the city’s 
liability to pedestrians. The condition of the sidewalk 
maintained, whether unsafe or reasonably safe for travel, 
is all that is material to this controversy. It is also urged 
that the city should be held liable because it permitted 
boards from the old walk to be used in rebuilding, which 
would not hold nails as well as new boards. A munici- 
pality is not bound to maintain the best and safest side- 
walks possible, but only sidewalks that are reasonably safe 
under all the circumstances. So long as the walk, which 
was in constant use, appeared to be in good and safe con- 
dition, after it was rebuilt, the city was not chargeable 
with notice at once, as soon as for some reason a board 
became loose, merely because old boards had been made 
use of in rebuilding. As the proof of notice goes only to 
the old walk torn np two months before, and not to the 
new one upon which the accident occurred, the trial court 
was well advised in directing a verdict for the city. 

We recommend that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
34 
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The following opinion on rehearing was filed July 38, 
1903. Former judgment adhcred to: 


Commissioner’s opinion, Department No. 2. 


a 


Directed Verdict: REVIEW: ASSUMPTION. In a case where a verdict 
has been directed by the trial court, the reviewing court 
will assume the existence of every material fact which the 
evidence of the complaining party establishes or tends to 
prove. Parton v. State, 59 Nebr., 460. 


PRESUMPTION AGAINST ERROR. But this 
does not change the presumption that the judgment of the 
district court is correct; and it is the duty of the plaintiff 
in error, in all cases, to point out the errors by reason of 
which he claims the judgment should be reversed, and unless 
the error complained of is affirmatively established by the 
record, the judginent will be affirmed. 


2. 


3. Personal Injuries: AcTION AGAINST MUNICIPAL CORPORATION. In 
an action against a municipal corporation to recover damages 
for personal injuries alleged to have been sustained by 
reason of the defective condition of a sidewalk, that the city 
had actual or constructive notice of the defect complained 
of is a substantive fact to be established by the evidence; 
and this fact can not be left to the mere inference or con- 
jecture of the jury. 


4, Former Judgment. Former judgment in this case, ante, page 430, 
adhered to. 


BARNES, C. 


This case is before us on a rehearing. In our former 
opinion we affirmed the judgment of the trial court (ante, 
page 480), and in that opinion the facts are stated so 
fully that no further statement is necessary. 

The first point made by counsel is that because the dis- 
trict court directed a verdict, there is no presumption in 
favor of the correctness of its ruling, and that this court 
should carefully scrutinize the record in order to find 
something upon which to base a reversal of the judgment. 
_ This is not the law. The rule is a general one that a court 
of review will presume that the judgment of the district 
court is correct; and it is the duty of the plaintiff in error, 
in all cases, to point out and present the errors by reason 
of which he claims the judgment should be reversed. “All 
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presumptions favor the regularity of the proceedings of 
the district court, and an order’or judgment made therein 
will not be reversed unless the error complained of is 
established by the record.” Maginn v. Pickard, 57 Nebr., 
642; Alexander v. Irwin, 20 Nebr., 204; McBride v. Lu- 
throp, 24 Nebr., 938; Birdsall v. Carter, 16 Nebr., 422; 
American Investment Co. v. McGregor, 48 Nebr., 779; First 
Nat. Bank v. Stockham, 59 Nebr., 304, 305; Roehl v. Roehl, 
15 Nebr., 655. “The findings and judgment of a court of 
record will always be presumed to rest upon sufficient evi- 
dence, unless the contrary be clearly shown by the record. 
Error is never to be presumed.” Singleton v. Boyle, 4 
Nebr., 414, 415; Creighton v. Newton, 5 Nebr., 100, 101; 
Missouri P. R. Co. v. Hays, 15 Nebr., 224, 226. . 

It is contended, however, that a contrary doctrine is 
announced in Paaton v. State, 59 Nebr., 460. We do 
not so understand that case. It merely states the well- 
established rule that in a case where a verdict has been 
directed by the trial court the reviewing court will assume 
the existence of every material fact which the evidence 
for the complaining party establishes or tends to prove.. 
This does not change the presumption, nor does it relieve 
the complaining party of the duty devolving upon him to 
point out to the court the evidence which proves or tends 
to prove the facts which he relies on for a reversal of the 
judgment; and where there is a failure to affirmatively 
show the existence of such evidence, and in fact it is not 
contained in the record, the same presumption obtains and 
is decisive of the case where a verdict is directed, as well 
as in any other case. 

Counsel contends that the jury might well have pre- 
sumed that the city had notice of the defective condition 
of the sidewalk, to wit, the particular defect which caused 
the injury complained of in this case; and that where there 
was a scintilla of evidence to establish such a fact, the 
trial court should have submitted the question to the jury. 
Although the older cases appear to support such a doctrine, 
the rule is now well settled that a jury will not be per- 
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mitted to pass upon a matter about which reasonable 
minds can not differ, even though there is a scintilla of 
proof in the record. Rogers v. Marriott, 59 Nebr., 759; 
Knapp v. Jones, 50 Nebr., 490; McKinney v. Hopwood, 46 
Nebr., 871. In Knapp v. Jones the court said that the 
evidence must be such as to justify different conclusions 
without reasoning irrationally. An examination of the 
record discloses that there was no direct evidence what- 
ever, establishing or tending to establish the fact of notice 
on the part of the city. But it is contended by counsel 
that the boards used in the new sidewalk were too rotten 
to hold nails, and that this fact was the cause of the ac- 
cident. This is merely an inference of counsel, for the 
evidence does not sustain the claim. It is true that some 
of the boards in the old walk were too rotten to hold nails, 
and that was one reason, and perhaps the principal rea- 
son, why the old walk was condemned and thrown into the 
street. This was done some sixty days before the accident 
occurred, and it appears that a new walk was constructed 
out of the good material contained in the old one, which 
was only about half its former length; and the evidence 
shows, without dispute, that the rotten boards in the old 
walk were rejected, and only the best ones used in the 
construction of the new walk. It is plain, therefore, that 
the evidence that there were rotten boards in the old walk 
which would not hold nails, does not tend to show that 
there were any such boards in the new walk, especially in 
the face of the overwhelming and undisputed testimony 
of many witnesses that the new walk was perfectly safe. 
Counsel devotes a large part of his last brief to the ques- 
tion of notice, which it is claimed the city had as to the 
condition of the old walk. There can be no question but 
that the city was abundantly charged with notice of the 
condition of that walk; but such notice is not material in 
the case at bar, because the old walk had been replaced by 
the new one about two months prior to the accident. 

It is next contended that the city is charged with notice 
because the city sidewalk inspector had seen the new walk 
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some time prior to the accident. Counsel says that the 
jury could infer from this fact that the walk was bad, and 
that he knew that fact, notwithstanding the evidence on 
that point is all one way. It is claimed that the jury 
would have the right to say that it did not believe the city 
sidewalk inspector, and conclude that ‘he really found it 
unsafe. No such extravagant power is conceded to juries 
by modern courts. The jury must decide upon the evi- 
dence. So long as all the witnesses testified that the new 
walk was safe, the mere fact that the city inspector saw 
it does not prove that he had notice of facts which are not 
shown to have existed. The fact that a board became loose 
after he inspected the walk is no evidence that it was loose 
at the time of his inspection. If the witnesses who testi- 
fied as to the condition of the walk, or any of them, had 
stated that it was unsafe, the jury might have inferred, 
from the fact that the sidewalk inspector saw it, that he 
knew of the condition testified to by the witnesses. But 
the proof with reference to the condition of the new walk, 
prior to the accident, affords no ground for any inference 
whatever of notice. There is nothing in the evidence to 
show that the loose board which caused the accident be- 
came loose until at or about the moment when the accident 
occurred. The record affords no ground for the inference 
drawn by counsel. Repeated reference is made to the con- 
dition of the stringers at the end of the walk, and it is 
stated that they protruded at that point because the 
boards were loose and had come off. This statement is un- 
warranted. The testimony shows that the stringers pro- 
truded because no boards had been put upon them. This 
is a very different thing from the condition portrayed by 
counsel in his brief. It is made clear by the evidence that 
the stringers had not been sawed off at the end and no 
boards had been nailed to them at that point, so they pro- 
truded somewhat at the end of the walk. Taking the bare 
fact that the stringers projected slightly at this point, 
and ignoring the explanation clearly shown by the record, 
counsel bases an elaborate argument upon the supposed 
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-rottenness of the boards, which caused them to become 
loose, and claims that it shows a general state of bad re- 
pair, and is therefore evidence of notice. This argument 
is based on an incorrect statement of the facts. The lower 
court heard the testimony and drew from it the same con- 
clusion which we drew from reading it. We find no ground 
for the inferences insisted upon by counsel.’ This court 
will not draw an inference contradictory to the record in 
order to sustain an assignment of error. Nebraska Land, 
Stock-Growing & Investment Co. v. McKinley-Lanning 
Loan & Trust Co., 52 Nebr., 410. 

To sustain a verdict for damages in this case on account 

-of the alleged negligence of the city, there must be evi- 
dence that the injury resulted from the negligence charged, 
and in this charge the element of notice is a substantive 
fact. This fact can not be left to the mere inference or 
conjecture of the jury. Kilpatrick v. Richardson, 37 
Nebr., 731; Omaha & R. V. R. Co. v. Clarke, 39 Nebr., 65; 
Omaha St. R. Co. v. Leigh, 49 Nebr., 782; City of Omaha v. 
Bowman, 52 Nebr., 293, 66 Am. St. Rep., 506.* 

It is next contended that the city is estopped because 
it had condemned the old walk, and ordered a new one of 
brick and stone to be built in its place. Having done this, 
and afterwards suffered a wooden walk to be laid, not in 
accordance with the ordinance, counsel seems to think that 
the city thereby became an insurer of the safety of all per- 
sons using the walk. We know of no ground upon which - 
to rest such a holding. It is clear that no estoppel as.to 
third persons could arise under such circumstances. 
Oliver v. Lansing, 59 Nebr., 219. The city is not an in- 
surer of the safety of pedestrians, and is only bound to 
use reasonable diligence to keep its walks in safe condition | 
for travel. The question as to what material should be 
used in the construction of the walk was one between the 
city and the lot owner. It could have compelled him to 


*At page 512--end of case—see instructive note on liability of 
municipal corporation for keeping dangerous place alluring to chil- 
dren.—W. F, B. 
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construct a brick or stone walk, and in case of default on 
his part could have constructed one at his expense. But 
as between itself and the public generally, it was bound 
‘only to maintain a reasonably safe walk. There is nothing 
- inherently unsafe in a wooden sidewalk, even though it 
does not conform to the requirements of the city ordi- 
nances; and if, as all the evidence in this case seems to 
establish, the fact existed that the walk in question, as re- 
constructed, was in a good condition and a reasonably 
safe walk, uo liability attached to the city by reason of the 
accident. 

In our former opinion we drew a distinction between 
general defects, and particular ones having no relation to 
the defect which caused the injury complained of, and in 
so doing gave our views of the case of City of Plattsmouth 
v. Mitchell, 20 Nebr., 228. Counsel now complains of 
that construction. Our position in that respect was well 
taken, and is amply sustained by authority. In the case 
of Ruggles v. Town of Nevada, 63 Ta., 185, 18 N. W. Rep., 
866, it was held that to charge a town with constructive 
notice of a defective plank in a sidewalk, by reason of 
which an injury has occurred, it is necessary to show that 
the identical defect which led to the accident was open and 
visible, and no questions with respect to the condition of 
the walk in the locality near by can be admitied. It was 
held in the case of Carter v. Town of Monticello, 68 Ia., 
178, 26 N. W. Rep., 129, that while a town will be bound 
by a notice of a defect in a sidewalk, communicated to a 
member of the town council, such notice must relate to the 
defects which caused the injury sued for, and notice to 
the councilmen of defects which had been repaired before 
the accident occurred, would not charge the town with 
notice of those which caused the injury, although they 
occurred at the place where the repairs had been made. 
In the case of Village of Shelby v. Clagett, 46 Ohio 
St., 549, 22 N. BE. Rep. 407, it was held: “In an 
action against a municipal corporation to charge it with 
liability to one injured by a defective sidewalk, it can not, 
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as matter of law, be charged with notice of the defect 
that caused the injury, from the fact, merely, that it knew 
of the existence of a general defect in the same walk.” The 
same rule is announced in Dundas v. City of Lansing, T5 
Mich., 499, 42 N. W. Rep., 1011; Fuller v. City of Jackson, 
82 Mich., 480, 46 N. W. Rep., 721. 

No other defect is mentioned in the new walk in ques- 
tion except the fact that the stringers protruded near the 
place where the accident occurred. This defect, if defect 
it was, would convey no notice whatever to the city of the 
fact that a board had become loose upon the walk at an- 
other near-by point. The testimony shows, however, that 
the stringers, at the place where they protruded, were im- 
bedded in the soil and were level with the surface of the 
ground, so that this fact could have in no way contributed 
to the plaintiff’s injury, and can not be said to have ren- 
dered the walk unsafe. 

A careful re-examination of the record convinces us 
that there was no evidence tending to charge the city with 
notice of the particular defect which caused the plain- 
tiff’s injury, and for that reason we recommend that our 
former judgment be adhered to. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the former judgment in this case is adhered to. 


JOHN SCHUMACHER V. CRANE-CHURCHILL COMPANY. 
FILep NovVEMBER 19, 1902. No. 12,205. 
Commissioner’s opinion, Department No. 2. 


1. Ejectment: EquiTaBLe DErensE: TRANSFER TO EquiTy DOocKET: 
LecaL IssvE: REQUEST FOR JuRy. An order transferring an 
action in ejectment to the equity docket because of equitable 
defenses raised in an answer, will not preclude the moving 
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party from demanding that the purely legal issues be tried 
by jury, if his request for a jury trial is timely and is insisted 
upon. 


: : WaIvER. In such case, 
going to trial upon all the issues, without demanding a jury 
as to any of them, is a waiver of a jury as to that trial. 


3. Ejectment: WAIVER oF JuRY AT First TriaL: SEconp TRIAL. A 
waiver of a jury at the first trial in ejectment, will not have 
the effect of precluding either party from demanding a jury 
at the second trial, after the judgment rendered at the first 
trial has been set aside under section 630, Code of Civil Pro- 
cedure. ; 


Error from the district court for Douglas county. 
Action in ejectment. Equitable defense. Tried below be- 
fore JESSEN, J. Judgment for defendant. Reversed. 


Byron G. Burbank and Eleazer Wakeley, for plaintiff 
in error. 


C. H. Balliet and Kennedy & Learned, contra. 


Pounpn, C. 


Although a number of difficult and interesting questions " 
were argued, we need only consider the assignment that 
the court erred in denying the plaintiff a jury trial. The 
action isin ejectment. After the defendant had answered, 
plaintiff moved that the cause be transferred to the equity 
docket, for the reason that certain equitable defenses were 
set up. This motion was granted, the cause was trans- 
ferred, and at the May term, 1900, the whole case was 
tried to the court, without objection, and a judgment ren- 
dered. At the same term this judgment was vacated and 
the cause resubmitted, without further trial, after which 
a new judgment-was entered. Thereupon the plaintiff 
moved for a new trial under section 630, Code of Civil Pro- 
cedure, and an order was entered, pursuant to said sec- 
tion, sustaining the motion and continuing the cause to 
the next term. At the February term, 1901, as the cause 
was coming on for trial, the plaintiff filed a written mo- 
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tion or demand that a jury pass upon the issues of a legal 
nature, namely, whether he had a legal estate in the 
premises in controversy and was entitled to possession 
thereof. The motion was overruled, and the request was 
denied, to which the plaintiff excepted. Thereafter, in 
due course, the whole cause was tried to the court, over 
plaintiff’s objection, and findings and judgment were - 
entered, from which he prosecutes error. 

. We are satisfied that the order transferring the cause 
to the equity docket because of the equitable defenses set 
up in the answer did not preclude the party who procured 
the order from demanding that the purely legal issues be 
tried by jury, if his request for a jury trial was timely and 
was insisted upon. It has been decided that an order 
transferring a cause to the equity docket is not an adjudi- 
cation that the parties are not entitled to a jury trial, and 
that if demand is made prior to the time the cause is called 
for trial, it is error to deny a jury. Lett v. Hammond, 59 
Nebr., 339. In that case, the cause was transferred. at the 
instance of one party, while the other demanded a jury. 
But the distinction would not be material unless it could 
be said that the application to have the cause transferred 
was an assertion that there was nothing for a jury to try, 
and estopped the moving party from assuming a contrary 
position subsequently. This can not be true, for the same 
reason that the order transferring the cause is not a de- 
cision whether the parties are entitled to a jury. The 
whole case is not of necessity triable to the court without 
a jury because there are incidental issues which are equi- 
table in their nature. Lett v. Hammond, supra; Yager v. 
Bechange Nat. Bank, 52 Nebr., 321. By asking for the 
transfer, plaintiff merely asserted that there were equi- 
table issues proper for the court to decide. He did not 
assert that there was nothing for a jury. Under a practice 
not unlike ours, it has been held more than once that con- 
sent that a case in which the facts require both equitable 
and legal relief should be placed on the equity docket for 
trial does not of itself waive the right to have the issues 
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requiring purely legal relief tried by a jury. Wheelock v. 
Lee, T4 N. Y., 495; Underhill v. Manhattan R. Co., 27 Abb. 
N. Cas. [N. Y.], 478; Hggers v. Manhattan R. Co., 27 Abb. 
N. Cas. [N. Y.], 463. This must be so, since the practice of*® 
trying to the court the equitable defenses, by reason of 
which the right to maintain the action at law is challenged, 
and thereafter, if the disposition of the equitable defenses 
makes it necessary, trying the purely legal ‘ controversy, 
which is the gist of the case, to a jury, is well settled. 
Arguello v. Edinger, 10 Cal., 150; Swasey v. Adair, 88 
Cal., 179, 25 Pac. Rep., 1119; Basey v. Gallagher, 20 Wall. 
[U.S.], 670; Smith v. Bryce,17 S. Car., 538, 544. We think, 
therefore, that the motion to transfer the cause to the 
equity docket and the order in accordance therewith, did 
not, of themselves, amount to waiver of a jury, especially 
as the equitable defenses in this case were relatively of 
little moment. There can be no doubt, however, that the 
plaintiff waived a jury at the first trial by going to trial 
upon all the issues without demanding a jury as to any of 
them. The statutory method of waiving a jury is not ex- 
clusive. Any unequivocal acts or conduct which clearly 
show a willingness or intention to forego the right, and 
are so treated by the trial court without objection, will 
have that effect. McCarty v. Hopkins, 61 Nebr., 550; Pop- 
pite v. German Ins. Co., 85 Minn., 118, 88 N. W. Rep., 438. 
When the whole case was tried and submitted to the court 
without objection, the right to a jury was waived. Bau- 
mann v. Franse, 37 Nebr., 807; Gregory v. Lancaster 
County Bank, 16 Nebr., 411. 

It becomes necessary to consider next whether waiver of 
a jury at the first trial operated to prevent the plaintiff 
from demanding one at the second trial, after the judg- 
ment had been set aside. under section 630, Code of Civil 
Procedure. The waiver arose by implication only, and was 
not made by stipulation or agreement in open court. But 
we do not think that circumstance material. In either 
event, when a trial has been had to the court, pursuant to 
the waiver, the waiver has done its work and lost its force; 
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and when subsequently, for any reason, an entirely new 
trial becomes necessary, neither party is precluded by the 
action taken with reference to the former trial, but may 
demand a jury, or not, as he is advised or may elect. In 
Cochran v. Stewart, 66 Minn., 152, 68 N. W. Rep., 972, this 
very question was presented under circumstances not with- 
out analogy to the case at bar. The action was one in 
ejectment, and it was claimed that a waiver of a jury at 
the first trial operated to waive a jury at the second trial, 
obtainable as of course under the statute. The court 
held that it was of no force at the second trial, saying: 
“Conditions may be wholly different at the second trial 
from what they were at the first. There may be a different 
judge, and the jury to be obtained may also be-different in 
character. Then it is hardly fair to presume that by 
waiving a jury for one trial the parties intended to waive a 
jury for any further trial that may be had under the stat- 
ute, and we can not hold this to be the meaning of their 
agreement.” In Cross v. State, 78 Ala., 430, the court held, 
for substantially the same reasons, that such a waiver 
should be construed, ordinarily, to apply only to the par- 
ticular trial with reference to which it is made. And it 
seems to be well settled that the waiver will not prevent a 
demand for jury trial at a second trial after the cause has 
been remanded from an appellate court. Hopkins v. San- 
‘ford, 41 Mich., 243, 2 N. W. Rep., 39; Benbow v. Robbins, 
72 N. Car., 422; Osgood v. Skinner, 186 Ill., 491, 57 N. B. 
Rep., 1041; Burnham v. North Chicago St. R. Co., 32 C. C. 
A., 64, 88 Fred. Rep., 627. The many cases which hold that 
a waiver of jury trial may not be withdrawn are not in 
point, since, until the trial has been had, it may be said 
plausibly that the parties are bound by their election as 
to the form of trial. Moreover, there are well-considered 
authorities to the contrary. Ferrea v. Chabot, 121 Cal., 
238, 53 Pac. Rep., 689, 1092; Wittenberg v. Onsgard, 78 
Minn., 342, 81 N. W. Rep., 14, 47 L. R. A, 141; Brown v. 
Chenoworth, 51 Tex., 469. Neither is our conclusion af- 
fected by Boslow v. Shenberger, 52 Nebr., 164, 66 Am. St. 
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Rep., 487. In that case, there had been a waiver at a 
previous term, and it was presumed that the waiver was 
general, and not limited to the term at which it was made, 
in the absence of anything in the record to the contrary. 
No trial had been had, and until’ there was a trial, the 
waiver entered into with reference thereto remained in 
force. 

We recommend that the judgment be reversed and the 
cause remanded for a new trial. 


BARNES and OLDHAM, CC., concur. 


By the Court; For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
and the cause is remanded for a new trial. 


REVERSED AND REMANDED. 


WitLarp E. Stewart v. NELS ROSENGREN, ADMINISTRATOR. 
FILED NOVEMBER 19, 1902. No. 12,287. 
Commissioner’s opinion, Department No. 2. 


1. Action: Two DEFENDANTS: ONE HAVING NO BoNA-FIDE INTEREST: 
Want OF JURISDICTION. In an action within the purview of 
section 60, Code of Civil Procedure, in one county, against a 
defendant who has no real or bona-fide interest in the con- 
troversy between the plaintiff and a codefendant resident in 
another county, a sumifons can not be issued and served 
upon the latter in such other county; and he may avail 
himself of the want of jurisdiction over his person by timely 
plea thereof. 


2. Distinct and Several Bona-Fide Controversy Between Plaintiff 
and Other Defendant. In such case, it is immaterial that there 
is a several and distinct bona-fide controversy between the 
plaintiff and the defendant resident in the county, if the 
other defendant has no interest or liability therein, and the 
resident defendant has no interest or liability in the contro- 
versy between the plaintiff and the defendant resident in 
the other county, since, under those circumstances, the causes 
of action are not properly joined. 
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3. Distinct Contracts: Causr or Action. The mere fact that two 
distinct and several contracts with two different persons are 
for the performance of the same service, will not authorize 
causes of action against such persons upon their several con- 
tracts to be joined in one action. 


4, Judicial Notice: REcorD: Process: RETURN: JURISDICTION: EvI- 
DENCE. A court will take judicial notice of its own record 
in the cause then before it, and the process and return by 
which it has acquired jurisdiction need not be put in evidence. 


5, Affirmative Error: TRANscRIPT. It is the duty of a plaintiff 
in error to bring to this court a sufficient transcript of the 
record to show error affirmatively; if there is not enough upon 
the face of the transcript to cause the judgment to appear 
necessarily erroneous, the proceedings in error must fail. 
Bush v. Tecumseh Nat. Bank, 64 Nebr., 451, distinguished. 


Error from. the district court for Lancaster county. 
Action in the nature of assumpsit for services as an at- 
torney and counselor at law. Tried below before CORNISH, 
J. Verdict and judgment below for defendants. Plaintiff 
brings error. The vital question was as to misjoinder of 
parties, Affirmed. 


George A. Adams, for plaintiff in error: 


The test for determining whether an action is rightly 
brought in one county against the defendant found and 
served therein, so that others made defendants thereto 
may be served in another county, is whether the defend- 
ant served in the county in which the action is brought, 
is a bona-fide defendant to that action—whether his in- 
terest in the action and in the result thereof, is adverse to 
that of the plaintiff. Barry v. Wachosky, 57 Nebr., 534; 
Hanna v. Emerson, 45 Nebr., 708; Miller v. Meeker, 54 
Nebr., 452, 454. 


Halleck F. Rose and George W. Simpson, contra: 


The service of summons upon a mere nominal defend- 
ant, confers no authority to issue a summons to another 
county for other defendants. Dunn v. Haines, 17 Nebr., 
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560; Cobbey v. Wright, 23 Nebr., 250, 29 Nebr., 274; 
Hanna v. Emerson, 45 Nebr., 708; Miller v. Meeker, 54 
Nebr., 452, 454. 


Pownpn, C, 


Stewart brought this action against Rosengren and An- 
derson in Lancaster county. Anderson resides and was 
served in that county, while Rosengren resides in Saun- 
ders county; and a summons was issued, directed to the 
sheriff of the latter county, and served upon him therein. 
In his answer, Rosengren set up these facts, among other 
things, and alleged that Anderson was a mere nominal 
defendant as to the controversy between himself and Stew- 
art, without any real or substantial interest therein, and 
that he had been joined collusively for the purpose of en- 
abling Stewart to sue Rosengren in another county than 
that in which he resided. The action was brought upon an 
alleged einployment of plaintiff as an attorney at law by 
the “defendants and each of them.” At the trial the jury 
were instructed that in order to hold Rosengren in Lan- 
caster county there must have been a joint employment by 
Rosengren and Anderson, or such an employment as to 
create an identity of obligation as to the two defendants 
and make them both liable upon the same contract. A 
verdict was returned for the defendants; and the instruc- 
tions just referred to are the chief ground of plaintiff’s 
complaint in this court. 

It is contended that the court erred in the instructions 
in question, because, under the pleadings and evidence, 
there was enough to-show a several undertaking by each 
defendant and a bona-fide sepavate controversy between 
each of them and the plaintiff, and that if each is an actual 
and bona-fide defendant, with an interest adverse to the 
plaintiff, no more is required. We are not able to assent 
to this proposition. If jurisdiction over residents of other 
counties may be obtained in actions upon contracts by 
the easy device of misjoinder of causes of action, the whole 
object and purpose of section 60, Code of Civil Procedure, 
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will be thwarted. It is well settled that in an action, 
within the purview of said section 60 in one county, 
against a defendant who has no real or bona-fide interest 
in the controversy between the plaintiff and a codefend- 
ant resident in another county, a summons can not be 
issued and served upon the latter in such other county, 
and he may avail himself of the want of jurisdiction over 
his person by timely plea thereof. Goldstewm v. Fred Krug 
Brewing Co., 62 Nebr., 728, and cases cited; Miller v. 
Meeker, 54 Nebr., 452, 454. This rule is based upon the 
policy of said section 60, that defendants, except in cases 
specially provided for, should be sued in the county where 
they or some of them reside, and is intended to prevent 
evasion thereof by joining nominal defendants. But it is 
obvious that misjoinder of causes of action in order to get 
jurisdiction in a different county is fully as obnoxious to 
the policy of that section as joining nominal defendants. 
It will not do to say that the defendants should be left 
to allege misjoinder, in which case the plaintiff, having 
brought his defendant into court, would sever, and thus 
attain his object of evading the provisions of the Code. 
Such a course savors too much of fictitious proceedings by 
ac etiam and latitat for a modern court. Hence it was 
necessary for the plaintiff to show that both defendants 
were liable upon the contract on which he sued; for if An- 
derson was a nominal defendant as to the cause of action 
against Rosengren, without any real interest therein, the 
courts of Lancaster county could not try that cause of 
action on service in Saunders county merely because An- 
derson was joined as a defendant. In such a case, it is 
immaterial that there is a several and distinct bona-fide 
controversy between the plaintiff and the defendant resi- 
dent in the ‘county, if the other defendant has no interest 
or liability therein and the resident defendant has no in- 
terest or liability in the controversy between the plaintiff 
and the defendant resident in the other county, since 
causes of action against different persons upon separate 
and distinct several contracts can not be joined in one 
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action. The causes of action joined must affect all the 
, .rties to the action. Bliss, Code Pleading, sec. 117. The 
mere fact that two distinct and several contracts with 
two different persons are for the performance of the same 
service, will not bring the causes of action based thereon 
Within this rule. Each is liable upon his own several con- 
tract, and bound by its terms, without regard to the other. 

But it is urged that the summons served upon Rosen- 
gren was not introduced in evidence, and that the record 
brought to this court does not show affirmatively that the 
facts were correctly set forth in the instructions of the 
trial court. The first of these contentions is obviously 
without merit. A court will take judicial notice of its 
own record in the cause then before it, and the process and 
return by which it has acquired jurisdiction need not be 
put in evidence. St. Louis, Ft. S. d W. R. Coov. Martin, 
29 Kan., 750; State v. Ulrich, 110 Mo., 350, 19 S. W. Rep., 
656; Searls v. Knapp, 5 8. Dak., 325, 58 N. W. Rep., 807. 
The other is based on a misapprehension of Bush v. Te- 
cumseh Nat. Bank, 64 Nebr., 451. We are not required 
to assume that service was had on all parties in Lancaster 
county because the process and return do not appear in the 
transcript. It is the duty of a plaintiff in error to bring 
to this court a sufficient transcript of the record to show 
error affirmatively. If there is not enough upon the face 
of the transcript to make the judgment inconsistent with 
the record, the proceedings in error must fail. Here the 
instructions in question have a proper basis in the plead- 
ings, and there is nothing to show that the records of 
which the court took judicial notice did not sustain the de- 
fense pleaded. If the transcript shows a petition or an 
answer which, as it stands, would not sustain the jude- 
ment, and defendant in error relies on an amended plead- 
ing not contained or referred to therein, or if, in a case 
like the one at bar, the record merely shows service in one 
county, and defendant in error relies on an amended re- 
turn, duly made, showing service elsewhere, not indicated 


in the record before us, he must bring the amended plead- 
35 
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ing or return to this court by suggestion of diminntion. 
We will not presume its existence nor its contents. Such 
cases would fall within the rule in Bush v. Tecuinseh Nat. 
Bank, supra. On the other hand, where the judgment 
itself recites that it is rendered upon a pleading which 
night sustain it, and such pleading is not in the transcript. 
this court will enter judgment of affirmance. Calinelet vw. 
Sich, 54 Nebr., 97. The defendant in error is not bound 
to show that no error was committed, and, until a tran- 
script is presented which of itself causes the judgment to 
appear necessarily erroneous, he need not supply any de- 
‘fects therein. 

' The trial court instructed the jury that if Anderson was 
a merely nominal defendant to the action, joined as such 
to obtain jurisdiction over Rosengren, plaintiff could not 
recover against either. There was evidence that plaintiff 
had endeavored to procure Anderson to suffer judgment to 
be entered against him; had assured him that no substan- 
tial claim was made as to him and that nothing would he 
done to molest or collect anything from him; and had 
stated that the object of making him a party was to reach 
Rosengren in Lancaster county. It is in evidence, also, 
that Anderson is a man of no means or property, while his 
codefendant is responsible. If this was true, and there 
was no actual and bona-fide prosecution of the alleged 
separate and distinct cause of action against Anderson, 
the verdict for each defendant is proper, and we need not 
consider whether Anderson would be liable under different 
circumstances. Courts are instituted to try actual con- 
troversies, and have no time to waste on moot causes or 
fictitious proceedings. Brewington v. Lowe, 1 Carter 
[Ind.], 21, 48 Am. Dec., 349;* Chicago & G. T. R. Co. v. 
Wellman, 143 U. S., 339. The errors alleged need not be 
considered, since the defenses passed upon sutffice to dis- 
pose of the case. 

It is recommended that the judgment be affirmed. 


BARNES and OLDHAM, CC., concur. 


*See note at end of case, page 352.—W. F. B. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JESSE R. SHRECK, TRUSTER, V. Davin HANLON PT UX. 
FILED NOVEMBER 19, 1902. No. 12,255. 
Commissioner’s opinion, Department No. 3. 


1. Bankrupt: TrusTEE: STATUTE OF LiviraTions. Where a person 
has been declared a bankrupt under the act of congress 
approved July 1, 1898, the trustee appointed in that proceed- 
ing may maintain an action to set aside a conveyance made 
by the bankrupt at auy time within two years after the 
estate has been closed, provided the action was not barred 
by the laws of this state at the time the petition in bank- 
ruptcy was filed. 


2. Action to Set Aside a Conveyance. It is not always a defense, 
in an action to set aside a conveyance as fraudulent, that 
the grantor had property remaining after the conveyance was 
made sufficient to satisfy his creditors. If the conveyance was 
in fact fraudulent and made for the purpose of defrauding 
creditors, they may have it set aside on a showing to that 
effect, and the further showing that at the time of commenc- 
ing the action he had no property subject to execution out 
of which their claim could be made. 


Error from the district court for Clay county. Bill in 
equity by trustee in bankruptcy, in the nature of a credi- 
tor’s bill. Tried below before Stusrs, J. The plaintiff 
was non-suited below, and brings error. Reversed. 


Thomas H. Matters, J. L. Epperson & Sons and L. F. 
Hager, for plaintiff in error. 


John C., Stevens, contra. 


DUvurFFi£, C. . 

On the 20th day of May, 1895, David Hanlon conveyed 
to John W. Howard three quarter sections of land in Clay 
county, Nebraska, and on the same day Howard executed 
a conveyance of the same lands to Eliza E. Hanlon, the 
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wife of David Hanlon. These two deeds were recorded 
May 21, 1895. On May 19, 1899, David Hanlon upon his 
own petition was declared a bankrupt by the district court 
of the United States, and on June 12, 1899, Jesse R. 
Shreck, the plaintiff in error, was appointed trustee of his 
estate. Claims were filed and allowed in the bankruptcy 
proceedings aggregating something like $750, all of which, 
as we understand, were incurred previous to the convey- 
ances above mentioned, and the only asset reported by the 
bankrupt was some Colorado land of the estimated value 
of $60. Upon an examination of the bankrupt, some ques- 
tion arose as to the bona-fide character of the conveyances 
above mentioned, and the referee in bankruptcy made au 
order directing the trustee to institute legal proceedings 
in the state court for the purpose of subjecting the real 
estate to the payment of the claims of the’ creditors, re- 
quiring, however, the creditors to give a sufficient bond to 
pay the costs of such proceedings in case of a failure of the 
action. Proceeding under this authority, the trustee com- 
menced this action to set aside the conveyance made by 
David Hanlon to John W. Howard, and from Howard to 
Mrs. Hanlon, alleging in his petition the bankruptcy pro- 
ceedings above referred to, and further reciting that the 
conveyances were without consideration and made with 
the fraudulent purpose and intent of placing the legal title 
to said rea] estate in the name of Mrs. Hanlon, and beyond 
the reach of the creditors of David Hanlon. A trial was 
had in the district court, and a decree entered dismissing 
the plaintiff’s petition. A motion for a new trial being 
overruled, the case has been brought to this court on error. 

After the plaintiff had closed his testimony the court 
sustained a motion to dismiss the plaintiff’s bill, and en- 
tered a decree for the defendants. It will thus be seen that 
the court acted wholly upon the evidence offered by the 
plaintiff in the action, and the principal question in the 
case is whether the evidence is sufficient to warrant the 
action of the trial court. On the oral argnment, and in 
the brief of counsel for the defendants in error, it is in- 
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sisted that the court was governed in its action by the fact 
that this case was not commenced for more than four years 
after the filing of the deeds which it is sought by this ac- 
tion to set aside and cancel, and by the further fact that 
the evidence of the plaintiff showed that David Hanlon 
was possessed of something like $2,000 in personal prop- 
erty from which the creditors might have made their 
claims after the conveyance had been made. It will be 
conceded that the filing of the deeds was notice to the 
creditors of the fraudulent character of the conveyances, 
if they were fraudulent in fact, and that the statute of 
limitations commenced to run from that date. The deeds 
were filed on the 2ist of May, 1895, while this action was 
not commenced until more than four years from that date. 
It will be noticed, however, that David Hanlon was de- 
clared a bankrupt on the 19th of May, 1899, less than four 
years from the recording of the deeds attacked in this 
case; and from that date the right of the creditors to main- 
tain an action in their own name was gone, their only 
remedy being to pursue the method pointed out by the 
bankrupt law. From the time that Hanlon was declared 
a bankrupt, the statute of limitations was tolled as against 
the creditors pursuing their claims in that court. As the 
trustee alone could maintain an action to reach property 
fraudulently conveyed by the bankrupt, we are clearly of 
the opinion that the statute of limitations was not a defense 
available to the defendants, as by section 11 of the bank- 
rupt act* the trustee has two years in which to commence 
the action. The evidence, while not conclusive, certainly 
supports the theory that the conveyances sought to be set 
aside were fraudulent, and if this was so, it is immaterial 
how much property Hanlon retained in his own possession. 
Where a conveyance is made to a wife or child, by one not 
in failing circumstances, the presumption is that it is made 
by way of advancement, and that no fraud was intended ; 
and in such eases, if the grantor retains in his own name ~ 
property sufficient to pay his debts, if the gift or advance- 
ment is not disproportioned to his means, the conveyance 
*U. S. Compiled Statutes, 1901, p. 3426. 
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will be upheld. But where the conveyance is made for the 
purpose of defrauding creditors, as before stated, the fact 
that he still retains property sufficient to satisfy his cred- 
itors is no defense to an attack made upon the fraudulent 
deed. A conveyance made to defraud creditors can not 
in any manner affect their rights, and the property may 
be pursued and taken until it reaches the hands of some 
bona-fide purchaser. 

It is further urged by the defendants in error that the 
deeds attacked in this case recite a consideration of $3,000, 
and that as the plaintiff produced these deeds, he can not 
dispute the evidence which he has himself introduced, and 
is bound by the consideration named. This, it is urged, 
shows the good faith of the transaction, and that Mrs. 
Hanlon was a good-faith purchaser for value. We can 
not accede to this proposition. As between the parties to 
an instrument, the consideration, while not conclusive, 
can not be wholly disputed. In other words, as between 
the grantor and grantee in a deed reciting a considera- 
tion, it can not be shown that no consideration in fact 
passed. But as against a third person, no recital or state- 
ments of consideration, however specific, makes a case for 
the grantee. He can not establish the bona fides of his 
purchase as against a third party by evidence of his own 
making and by recitals which he himself has made in the 
deed. 2 Bigelow, Fraud, 533. 

While we do not wish to be understood as holding that 
the evidence is conclusive of the fraudulent character of 
the conveyances which it is sought to set aside, we think 
that the court proceeded upon a wrong theory, and there- 
fore recommend that the judgment be reversed and the 
case remanded for another trial. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the case remanded 
for another trial. 


REVERSED AND REMANDED. 
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HARRY WALES, APPELLEE, V. MARTHA W. WARREN BT AL. 
7 ? ? 
; APPELLANTS. 


FILED NOVEMBER 19, 1902. No. 12,654. 
Commissioner’s opinion, Department No. 3. 


1. City of the Second Class: Ciry Councirt: TAXATION: EQUALIZATION: 
Levy. Subdivision 7 of section 52 of the act entitled “An act 
for the organization, government and powers of cities of the 
second class having more than five thousand inhabitants,” 
approved March 1, 1883, makes provision for the sitting of 
the city council as a board of equalization in the assessment and 
levy of special taxes for paving and other special improve- 
ments. 


2. Tax-Sale Certificates: Prima Facre EvIpENCE. The tax-sale cer- 
tificate and receipts for taxes and special assessments are 
prima-facie evidence of the validity of the taxes which they 
represent. Ure v. Reichenberg, 63 Nebr., 899. 


3. Charter of City: STREET RatLway: Pavine. Where the charter 
of a city provides “that all street railway companies now 
existing, or hereafter organized therein, shall be required to 
pave or repave between, and to one foot beyond their outer 
rails, at their own cost,” the city” council has no authority to 
assess the adjoining lot owner with the cost of paving such 
part of the street. 


APPEAL from the district court for Otoe county. Fore- 
closure. Tried below before JEssEN, J. Decree for plain- 
tiffs. Defendants appeal. Affirmed. 


W. F. Moran and Edwin F. Warren, for appellants. 
John C. Watson (Rebert Ryan, of counsel), contra. 


DurFir, C. 


This appeal is from a decree entered in the district court 
for Otoe county, foreclosing a mortgage and also tax liens 
upon property covered by the mortgage and other prop- 
erty. The appellee presents only the question of the valid- 
ity of certain special taxes levied by Nebraska City for 
paving, curbing and guttering taxes. The principal point 
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insisted on by the appellants is that the charter governing 
the city of Nebraska City contains no provision for a board 
of equalization to equalize assessments, and it is insisted 
that no valid tax can be assessed against the property of 
- the taxpayer without giving him an opportunity to be 
heard before some equalizing board duly appointed by 
law. We do not care to discuss this question. The rule 
has undoubtedly been well established that the enforce- 
ment of a tax levy is a mode of depriving the citizen of 
his property ; and where the assessment is not specific, and 
imposed upon all persons equally, as in case of a poll or 
occupation tax, it is necessary for its validity that the tax- 
payer have due notice of the assessment, and the oppor- 
tunity to be heard in opposition thereto, to the end that he 
may not, in violation of constitutional guarantees, be de- 
prived of his property without due process of law. In 
Gatch v. City of Des Moines, 63 Ia., 718, and County of 
Santa Clara v. Southern P. R. Co., 18 Fed. Rep., 385, this 
question has received exhaustive consideration, and leaves 
no doubt that on both principle and authority this is the 
only rule that can be sustained. Conceding this, we are 
unable, however, to agree with the appellants that the char- 
ter of Nebraska City does not provide a board for the 
equalization of taxes. Subdivision 7 of section 52, article 
2, chapter 14, of the Complied Statutes of 1899, makes ex- 
press provision for the sitting of the city council as a board 

of equalization, and the giving of four weeks’ notice of such 
sitting. There is no specific allegation in the answer filed 
by the appellants that the city council failed to sit and 
equalize the tax, and to give the proper notice of such ac- 
tion. It is true that there are certain allegations in the 
answer, in the way of general statements, that “there was 
no proper or lawful session of the board of equalization, 
held as required by law, by the city council of the city of 
Nebraska City, to equalize the said levies and assessments 
of taxes for paving, curbing and guttering taxes alleged 
to be about to be levied, and which were thereafter 
attempted to be levied for said purposes upon said 
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premises.” But these allegations are mere legal con- 
clusions and not the statement of any fact casting any 
doubt on the validity of the tax. The tax-sale certificate 
and receipts for taxes and special assessments, are prima- 
facie evidence of the validity of the taxes which they rep- 
resent (Ure v. Reichenberg, 63 Nebr., 899) ; and this being 
so, the burden is or the party alleging the invalidity of the 
tax to point out in his pleading and establish by his proof 
the facts making the tax illegal. We do not wish to be 
understood as holding that a pleading in the general terms 
of the one under discussion would. be insufficient to sus- 
tain a decree supported by sufficient evidence, and to the 
introduction of which no objection was made by the oppos- 
ing party; but this is not the case under consideration. 
The evidence offered by the appellants falls far short of 
negativing the prima-facie case made in favor of the ap- 
pellee when he offered his certificate of sale and receipts 
for taxes paid.. 

A further exception is taken to the levy of the tax in that 
it embraced the cost.of paving one-half the street upon 
which the property abutted. ‘here is a street railway in 
front of the property, and the charter of the city provides 
“that all street railway companies now existing or here- 
after created, * * * shall be required to pave or re- 
pave between and to one (1) foot beyond their outer rails, 
* * * at their own cost.”* Relating to this, it is suf- 
ficient to say that the court, by its decree, refused to allow 
a recovery for such portion of the tax as should have been 
paid by the street railway company. The appellants have 
suffered nothing from the action of the city council in this 
respect, the court having corrected the error complained of. 

Appellants also insist that there was a provision in the 
mortgage allowing the mortgagee to pay taxes which had 
become delinquent upon the property, and to add the 
amount thus paid to the sum secured by the mortgage. 
This being the contract between the parties, the appellants 
insist that appellee had no right to purchase at tax sale, 

* Compiled Statutes, 1899, ch. 14, art. 2, sec. 52, subdiv, 58. 
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and thus burden the property unnecessarily. <A careful 
examination of the mortgage fails to disclose any stipula- 
tion of the kind referred to, and a discussion of the ques- 
tion, therefore, becomes unnecessary. The defendants have 
appealed from that part of the decree refusing to allow 
them for such portion of the paving taxes as should, under 
the charter, have been paid by the railway company. It is 
insisted that the requirement of the charter as to special 
taxes against the street railway is a rule prescribed for 
the government of the city council, and that it does not 
purport to exonerate from liability the property of ad- 
jacent property owners for the paving of a strip bounded 
by a line a foot outside of and parallel to the rails. As we 
view the question, the legislature, by imposing the duty 
upon the railway company to pay this tax, exempted the 
property owner from that duty; and it being a special bur- 
den imposed by statute against the railway company, no 
authority existed in the city council to impose it upon the 
lot adjacent; nor can the court, in the face of the charter, 
do more than the city council could lawfully do. 

We recommend that the decree appealed from be in all 
things affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is 


AFFIRMED. 


Harvey B. ANDREWS PI AL. APPELLANTS, V. LILLIAN Ir- 
RIGATION DISTRICT, APPELLEE.* 


FILED NOVEMBER 19, 1902. No. 11,548. 
Commissioner’s opinion, Department No. 3. 


Equity: Non-IrpicaAsLE Lanps: Irrication District. Equity will 
not interpose to separate non-irrigable lands from an irriga- 
tion district, in the absence of a showing that the plaintiffs 
have sought to avail themselves of the statutory procedure 
providing for effecting such separation. 


— 


* Rehearing allowed. See opinion, p. 461, post. 
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APPEAL from the district court for Custer county. 
Action in equity to cancel certain taxes imposed by defend- 
ant and to enjoin the imposition of further taxes. Heard 
below before SULLIVAN, J. Decree for defendant. Plain- 
tiffs appeal. A/firmed. 


John S&S. Kirkpatrick and George EH. Hager, for appel- 
lants. 


Alpha Morgan and Charles L. Gutterson, contra. 


AMES, C. 


Section 1 of article 3 of chapter 93a of the Compiled 
Statutes,* enacts that “whenever a majority of the resident 
freeholders owning lands in any district susceptible to 
one mode of irrigation from a common source and by the 
same system of works, desire to provide for the irrigation 
of the same, they may propose the organization of an irri- 
gation district under the provisions of this act.” By sec- 
tion 2 it is provided that a majority of such freeholders 
may present a petition to the county board for the forma- 
tion of such a district, and that the board may thereupon 
make such changes in the proposed boundaries of the dis- 
trict as they may find proper, and establish and define its 
boundaries, but that they shall not include therein anv 
land which will not, in their judgment, be benefited by the 
irrigation system proposed to be included in such district. 
The petition in this action alleges the creation of the de- 
fendant as an irrigation district, and that it includes 
the lands of the plaintiffs, but it complains that such lands 
are not- only not susceptible of irrigation by or from 
the system established therein, but that they are low-lying 
swamp lands, requiring to be drained, and that they would 
be positively injured by the distribution of water upon 
them from the defendant’s system of ditches. But they 
further assert that it would not be for the interest of the 


*Cobbey’s Annotated Statutes. sec. 6822. 
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district, or of the majority of its freeholders or voters, 
or of the holders of bonds hitherto issued and sold by the 
district, to have the plaintiffs’ lands excluded from the 
district, and that none of such persons will or would, if 
requested, consent to their being so excluded, and that 
the plaintiffs are therefore subjected to burdensome and 
oppressive taxation without benefit to them, and are rem- 
ediless except for the equitable intervention of the court. 
It is therefore praved that taxes hitherto levied by the dis- 
trict upon their lands be adjudged a cloud upon their 
titles, and canceled and annulled, and that the future levy 
of such taxes be perpetually enjoined, and that said lands 
and every of them, be by the court adjudged to be no part 
of such district, and be perpetually excluded therefrom, 
and that the plaintiffs have such further and other relief 
as may be just and equitable. To this petition a general 
demurrer was sustained, and the plaintiffs not desiring to 
plead further, a judgment of dismissal and for costs was 
rendered, which the plaintiffs seek to have reviewed and 
reversed by appeal. 

We think that the judgment of the district court is 
right. Sections 46 to 53” of this act provide a procedure by 
which non-irrigable lands may, upon a petition by their 
owners to the district board, be withdrawn or excluded 
from the district. It is not alleged that this remedy has 
been applied for, but the plaintiffs complain apparently 
by way of excuse for not having made such an application, 
that on account of the presumed dispositions and interests 
of the freeholders and bondholders, such an attempt would 
probably be futile. But this is a conjecture merely, the 
accuracy of which can be tested only by experiment. If 
the effort should be made and should fail, some highly 
interesting questions would arise as to the constitutional 
right or legislative power of-taxing private property for 
the construction and maintenance of public improvements 
by which it is not only not benefited, but is demonstrably 
injured. We do not think that the rule that equity will 

* Cobbey’s Annotated Statutes, secs. 6868-6875. 
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interpose, notwithstanding there is a remedy at law, in the 
cases in which the latter remedy is less comprehensive, 
adequate and complete than the former, is applicable to 
cases in which a special statutory procedure is provided 
for attaining the desired end. In the case at bar we think 
that if the equitable powers of the court can be invoked at 
all,—about which we express no opinion,—it can not be 
done until after the plaintiffs have demanded from the 
district board the right to have their lands set apart from 
the district, and their application has been defeated by 
refusal or neglect. 

It is recommended that the judgment of the district 
court be affirmed. 


DuFrif and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 


AFFIRMED. 


The following opinion on rehearing was filed November 
5, 19038. Judgment below reversed: 


1. Irrigation District: BounpaRies: ORDER or CounTy Boarp: CoL- 
LATERAL PROCEEDING. An order of the county board establish- 
ing and defining the boundaries of an irrigation district .in 
pursuance of the provisions of section 2, article 3, chapter 93a, 
Compiled Statutes (Annotated Statutes, sec. 6823), is conclusive, 
at least in a collateral proceeding, on the question whether 
the lands included therein will be benefited by irrigation by 
the system therein contemplated; aliter, on the question whether 
any of such lands can not, from some natural cause, be irrigated 
thereby. 


2. Detachment of Land from Irrigation District. After an irrigation 
district has been duly organized, the statutory procedure pre- 
scribed in said chapter for detaching lands, other than those 
which can not from some natural cause be irrigated, is ex- 
clusive. 


3. Allegation in Petition: DrmuRRER: CONSTRUCTION. An allegation 
in a petition to the effect that lands are low, wet and swampy, 
totally unfit for irrigation, and require drainage of the water 
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naturally standing thereon before the same can be farmed, is, 
as against a genera) demurrer, equivalent to an allegation that 
such lands, from some natural cause, can not be irrigated. 


4. Petition. Petition examined, and held to state a cause of action. 


5. Irrigation District: Lanp: Purcnase: CONDEMNATION. The board 
of directors of an irrigation district, may acquire by purchase 
or condemnation all lands necessary for the construction, use, 
maintenance, repair and improvement of its canals. 


HO.wcoms, J. 


‘This case is before us on rehearing. The former opinion 
is reported ante, page 458. 

It appears from the petition that the defendant is an 
irrigation district, organized and acting under the pro- 
visions of article 3, chapter 98a, Compiled Statutes (An- 
notated Statutes, secs. 6822-6886), relating to irrigation 
and that the plaintiffs are the owners of certain lands 
lying within its boundaries; that said lands, “are low, 
wet, swampy lands, lying near the river and totally unfit 
for irrigation, and each and all of said tracts, must have 
the water naturally standing thereon drained off by 
means of ditches before the same can be farmed, and said 
lands and each and every part thereof are so situated that 
it will be a great and irreparable damage and injury to the 
same, and to the several owners thereof, for the defendant 
to run water over across and upon the same or any part 
thereof, which defendant threatens, intends and is about 
to do, and will do unless restrained by process of this 
court”; that the defendant has caused taxes to be levied 
against the lands for irrigation purposes, which now stand 
of record as an apparent lien against the same, and as a 
cloud on the plaintiffs’ title thereto; “that a large ma- 
jority of the electors of defendant irrigation district are 
opposed to letting the above described lands or any portion 
thereof to be set out of said irrigation district defendant, 
and would and will, if permitted so to do, vote against al- 
lowing said lands or any part thereof,being set out of said 
district and a large amount of the bonds of said district 
defendant, have been issued and some of them have been 
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sold and are in the hands of innocent purchasers; that 
each and all of the holders of said bonds are opposed to 
allowing or permitting said lands or any part thereof to be 
set out of said district defendant, and none of the holders 
of said bonds will consent that said lands may be set out 
of said district and plaintiffs have no adequate remedy at 
law.” The relief asked is that the lands be detached from 
said district; that the defendant be enjoined from levying 
taxes against them for irrigation purposes, from collecting 
those already levied, and from flowing water over said 
land. A demurrer to the petition was sustained and the 
suit dismissed. The plaintiffs appeal. 

By the former opinion the plaintiffs were denied any 
relief on the ground that sections 46 to 58 of article 3, 
chapter 93a, Compiled Statutes, 1903 (Annotated Statutes, 
secs. 6868, 6875), entitled “Water Rights and Irrigation,” 
provide an exclusive method of procedure by which non- 
irrigable lands may be withdrawn or excluded from a dis- 
trict; that in no event, until a petition has been presented 
to an irrigation district board and acted upon in the 
manner provided by the act referred to, can parties com- 
plaining be heard in a court of equity for the purpose of 
having segregated from such irrigation district lands al- 
leged to be non-irrigable. The vonclusion we there reached 
was to the effect that all lands included within the boun- 
daries of the irrigation district, when once established, 
could be excluded or taken therefrom only by petition to 
the district board, after a vote upon the question, and with 
the consent of bond owners, where district irrigation 
bonds had been issued and disposed of. A further con- 
sideration of the question leads to the conclusion that as 
to non-irrigable lands lying within the boundaries of an 
irrigation district, the provisions of the sections referred 
to in the former opinion can have no application. Section 
2, article 3, chapter 93a, Compiled Statutes (Annotated 
Statutes, sec. 6823), provides for the filing of a petition 
for the organization of an irrigation district with the 
county board; for notice of a hearing thereon and for suci 
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hearing; for changes in the proposed boundaries; that no 
land shall be included therein that would not, in the opin- 
ion of the board, be benefited by irrigation therefrom; that 
upon a hearing of such petition, the board shall establish 
and define the boundaries of the proposed district; for 
notice of an election to determine whether such district 
shall be organized. Section 3 provides for the holding of 
such election, the canvass of the votes and the organiza- 
tion of the district by the county board, in case a majority 
of the votes cast are for its organization. Sections 4 to 8, 
inclusive, provide generally for the election of an assessor, 
treasurer and board of directors for such districts, and sec- 
tion 9 defines the general powers and duties of such officers. 
Section 13 authorizes the issuance of bonds by an irriga- 
tion district, and section 15 provides that such bonds and 
the interest thereon, shall be paid by revenue derived from 
an annual assessment on the real property of the district, 
which shall be and remain liable to be assessed for the 
payment of such bonds. 

We now come to the procedure prescribed by said chap- 
ter for detaching lands from an organized irrigation dis- 
trict. Section 47 (Annotated Statutes, sec. 6869) provides 
that the owner or owners in fee of one or more tracts of 
land, constituting a portion of any such district, may file 
with the board of directors of the district a petition, pray- 
ing that such tracts may be excluded from the district. 
Section 48 provides for the publication of notice of the 
filing of such petition, and section 49 for the hearing 
thereon. Sections 50 and 51 are as follows: 

“50. The board of directors, if they deem it not for the 
best interests of the district that the lands mentioned, in 
the petition, or some portion thereof, should be excluded 
from said district, shall order that said petition be denied; 
but if they deem it for the best interest of the district that 
the lands mentioned, in the petition, or some portion 
thereof, be excluded from the district, and if no person 
interested in the district show cause in writing why the 
said lands, or some portion thereof should not be excluded 
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from the district or, if having shown cause, withdraws the 
same, and also, if there is* no outstanding bonds of the 
district, then the board may order the lands mentioned in 
the petition, or some defined portion thereof, be excluded 
from the district.” 

“51. If there be outstanding bonds of the district, then 
the board may adopt a resolution to the effect that the 
board deems it to the best interest of the district that the 
lands mentioned in the petition, or some portion thereof, 
should be excluded from the district. The resolution shall 
describe such lands so that the boundaries thereof can 
be readily traced. The holder[s] of such outstanding 
bonds may give their assent in writing to the effect that 
they severally consent that the board may make an order 
by which the lands mentioned in the resolution may be 
excluded from the district. The assent may be acknowl- 
edged by the several holders of such bonds in the same 
manner and form as is required in case of a conveyance of 
land, and the acknowledgment shall have the same force 
and effect as evidence as an acknowledgment of, such con- 
veyance. The assent must be filed with the board and must 
be recorded in the minutes of the board; and said minutes, 
or a certified copy thereof, shall be admissible in evidence 
with the same effect as the said assent; but if such assent 
be not filed, the board shall deny and dismiss said petition.’' 

Subsequent sections provide for the procedure in case 

the assent of the holders of the bonds is given and filed as 
provided in the section last above. 
’ From an examination of those portions of the act re- 
ferred to, we think it is clear that the question whether a 
particular tract of land will be benefited by a proposed 
system of irrigation, is exclusively for the county board 
establishing and defining the boundaries of such district 
in accordance with the provisions of section 2, involving a 
finding that the lands included within such boundaries 
will be benefited by the proposed system, and is conclusive 
ou that point upon the owners of such lands, at least in a 

*So reads the statute.—W. F. B. 

36 


466 NEBRASKA REPORTS. [ VOL. 66 


collateral proceeding. Whether such order is judicial or 
merely administrative, is a question, the determination of 
which is not necessary to a decision in this case and should 
not be decided until squarely presented and fully argued. 
Rut whether judicial or administrative, after such order 
is made, all the debts and obligations of the district are 
incurred on the faith and credit of the district as thus 
organized, and thereafter, whether any portion of such 
lands shall be detached from the district, is made to de- 
pend, by the express provisions of the sections quoted, not 
upon the whim of the owner, nor upon whether they are 
benefited by irrigation, but, very properly, on whether 1t 
is for the best interest of the district, and upon the consent 
of those holding the obligations which are a charge upon 
its revenues. From the very nature of the remedy afforded 
by the act for detaching lands from an irrigation district, 
it is exclusive, because the courts can not control the dis- 
cretion given the directors of the district by section 50, 
nor ignore the provisions of section 51, which make the 
consent of the holders of the bonds of the district a condi- 
tion precedent to detaching such lands. It is clear, then, 
that the plaintiffs’ petition fails to state a cause of action, 
unless the allegations bring their Jands within the class 
upon which we shall now proceed to consider. 

Section 49 of said chapter provides that in no case shall 
land, which from some natural cause can not be irrigated, 
be held in any irrigation district, or taxed for irrigation 
purposes. Thus it will be seen that the act under consider- 
ation clearly distinguishes between land which would not 
be benefited by irrigation, and such as from some natural 
cause is non-irrigable. As already shown, whether a par- 
ticular tract of land will be benefited by a proposed system 
of irrigation, is a question which the legislature has con- 
fided to the county board. Whether a particular tract of 
land from some natural cause can not be irrigated, is a 
question which goes to the jurisdiction of the county board 
over such tract and may be raised at any time in a proper 
case, because section 49, supra, expressly denies the juris- 
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diction of the county board to include such Jand in an 
irrigation district, or to tax it for irrigation purposes. 
Should such land be included within the boundaries of an 
irrigation district, or taxed for irrigation purposes, it 
would be in violation of a plain provision of the statute. 
That being true, whether it should be held in such district, 
or taxed for irrigation purposes, does not depend on what 
is for the best interest of the district, nor on the consent of 
those holding bonds issued by the distvict, because the 
statute is mandatory that it should not be thus held and 
taxed. The statutory proceedings, therefore, to have lands 
detached, which make the question whether they shall be 
detached, or not, dependent on what is for the best interest 
of the district, and upon the consent of the holders of the 
district bonds, do not apply. It necessarily follows that 
the former opinion, to the extent it holds that the statutory 
remedy for detaching lands from an irrigation district 
applies to non-irrigable lands, is erroneous, because, frum 
the very nature of the remedy, it applies only to such as 
may be held in the district and taxed for irrigation pur- 
poses against the will of the owner. 

The petition of the plaintiffs in the case at bar, was 
demurred to on the ground that it failed to state facts suffi- 
cient to show that the plaintiffs were entitled to the relief 
prayed for. By the demurrer it was admitted that the 
lands sought to be detached are low, wet, swampy lands, 
totally unfit for irrigation and which require drainage of 
the water naturally standing thereon before they can be 
made fit or used for agricultural purposes. This, we think, 
for the purposes of the demurrer, is equivalent to alleging 
that the lands were non-irrigable; that from natural 
causes, they could not be irrigated by the proposed system 
of irrigation. Evidently the legislature meant to exclude 
from the irrigation district, and from taxation in support 
thereof, lands that were not susceptible of irrigation: If, 
because of the natural conformation of the surface, lands 
within the irrigation district lay so high as to render it 
impossible to conduct water thereon by means of irriga- 
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tion ditches for the irrigation of the land, it would hardly 
be contended that such lands were not, within the meaning 
of the section of the statute to which ‘attention has been 
directed, land “which can not from any natural cause be 
irrigated thereby,” and therefore could not lawfully be 
held in such district, and taxed to support the system. 
Nor do we think it can be said of the petition in the case 
at bar, when the allegations are fairly construed in ruling 
upon its sufficiency when tested by a general demurrer, 
that the lands described therein are other than non-irri- 
gable lands, within the meaning of the proviso in said sec- 
tion 49 of the irrigation act. 

The plaintiffs also contend that they are entitled to an 
injunction restraining the defendant from flowing water 
over their lands. We do not think the allegations of the 
petition are sufficient to entitle them to such relief. Sec- 
tion 10 of said chapter provides that the board of directors 
of an irrigation district may acquire by purchase or con- 
demnation all lands and other property necessary for the 
construction, use, maintenance, repair and improvement 
of its canals, etc. The allegations of the petition are 
merely to the effect that the defendant district intends to 
flow water over or across the lands described. There is 
no allegation that it intends to do so unlawfully or wrong- 
fully; for aught that appears, it intends to do so lawfully, 
in pursuance of the statutory provision just noticed. This 
court can not indulge the presumption that one of the 
agencies of the state, organized for the purpose of dis- 
charging a governmental function, intends to commit a 
trespass. 

We therefore, from what has been said, reach the con- 
clusion that the petition states a cause of action, and that 
the former judgment of affirmance should be vacated and 
the judgment of the district court reversed and the cause 
remanded for further proceedings, which is accordingly 


done. 
REVERSED AND REMANDED. 
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ALOIS WEBER, SENIOR, V. CHARLES H. LOCKMAN EY AL. 
FILED NOVEMBER 19, 1902. No. 12,168. 
Commissioner’s opinion, Department No. 3. 


Master and Servant: NEGLIGENCE: Damages: AcT OF SERVANT: 
KNOWLEDGE OF MASTER: WISHES OF MAsTER. A master may be 
liable in damages caused by negligence committed by his 
servant, while in the course of his employment, although 
the latter may be at the time acting without the knowledge 
or contrary to the known wishes of the former. 


Error from the district court for Cedar county. Action 
against master and servant for personal trespass. Tried 
below before Graves, J. Judgment for plaintiff, and de- 
fendant Alois Weber, Sr., brings error. Affirmed. 


James C. Robinson, for plaintiff in error: 


If the act is done while the servant is at liberty from his 
service, and pursuing his own ends exclusively, there can 
be no question of the master’s freedom from all responsi- 
bility, even though the injury complained of could not 
have been committed without the facilities afforded to the 
servant by his relation to his master. Shearman & Redfield, 
Neligence [5th ed.], sec. 147; Schouler, Domestic Rela- 
tions [4th ed.], sec. 491, and ‘cases cited; Davis v. Hough- 
tellin, 33 Nebr., 582, and authorities cited; Western Union 
Telegraph Co, v. Mullins, 44 Nebr., 732; Little M. R. Co. 
v. Wetmore, 19 Ohio St., 110; Morier v. St. Paul, M. & MW. 
R. Co., 31 Minn., 351; Johanson v. Pioneer Fuel Co., 72 
Minn., 405, 75 N. W. Rep., 719; Keating v. Michigan C. R. 
Co., 97 Mich., 154; Reaume v. Newcomb, 82 N. W. Rep. 
[Mich.], 806; Schuliritz v. Delta Lumber Co., 85 N. W. 
Rep. [Mich.], 1075; Golden v. Newbrand, 52 Ia., 59; Dolan 
v. Hubinger, 109 Ta., 408, 80 N. W. Rep., 514; Winkler v. 
Fisher, 70 N. W. Rep. [Wis.], 477. 
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R. J. Millard and Cassius H. Whitney, for defendant in 
error Charles H. Lockman. 


Benjamin M. Weed, for defendant in error Alois Weber, 
Jr. 


AMES, C. 


This is a proceeding in error to review a judgment in an 
action for damages for personal injuries. The facts out 
of which the cause of action arose are substantially undis- 
puted, and are these: The plaintiff in error, Alois Weber, 
Sr., was living upon and cultivating a farm upon which 
there was a herd of cattle belonging to him. As a part of 
the business thus being carried on, it was necessary, or 
desired, to drive the cattle to a place some five or six miles 
from home, and put them in a pasture there. There were 
employed upon the farm, besides the plaintiff in error, his 
son Alois, Jr., and a hired servant named Schweimer. At 
the breakfast table on a Sunday morning, it was proposed 
to drive the animals to pasture on that day, so as to avoid 
interruption of work during the coming week, but the 
elder Weber objected to this course, solely on account of 
the character of the day. There was no further discussion 
of the matter until about two o’clock in the afternoon, 
when Alois, Jr., and Schweimer mounted some horses, and 
turning the cattle into the public highway,.drove them to 
the designated place of destination. Weber, Sr., was 
at or shortly before this time in his house, asleep, and did 
not know of the conduct of the young men until after they 
had departed from the premises with the cattle. After the 
animals had been turned into the pasture, Alois, Jr., aban- 
doned the direct road home, and made a detour of about a 
mile for the purpose of seeing and visiting with some young 
‘ men of his acquaintance. Owing to the delay thus oc- 
casioned, he did not resume his journey homeward until 
nightfall, when he did so accompanied by another young 
man, also on horseback. Wheu he was within a mile and a 
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half or two miles from home, and apparently upon the 
direct road thither, he had been overtaken by darkness, and 
both horses having become unmanageable from fright or 
some other cause, ran rapidly along the road and down a 
hillside near the residence of the defendant in error, whom 
they encountered in the highway, and whom the horse 
ridden by Alois ran over, causing the injuries on account 
of which the judgment was recovered. The court left it to 
the jury to say—First, whether the accident was attribut- 
able solely to the negligence of Alois; and second, whether, 
if so, such negligence should be imputed to the plaintiff 
in error as a master in the course of whose service it oc- 
curred. The first question was one peculiarly within the 
province of the jury and will not be further considered. 
The correct answer to the second question is, we think, not 
difficult. The purpose of the elder Weber to have the cattle 
driven to the pasture as a part of the business he was car- 
rying on, is not in dispute. The only objection he made 
was as to the time when they should be driven, but he does 
not appear to have positively forbidden it to be done on the 
day mentioned. Even if he had done so, he would not thus 
have deprived the act of its character of having been done 
in his service. Disobedience in this regard would not have 
been different, as respects its effect upon his liability, than 
would disobedience to his directions as to the manner of 
driving the animals, or the route to be taken. Such diso- 
bedience is universally held not to excuse a master from 
responsibility for the negligence of his servants. Cosgrove 
v. Ogden,* 10 Am. Rep. [N. Y.], 361; Ellegard v. Ackland, 
45 N. W. Rep. [Minn.], 715; Fitzsimmons v. Milwaukee, L. 
S. & W. R. Co.t 57 N. W. Rep. [Mich.], 127; Cleveland v. 
Newsom,t 7 N. W. Rep. [Mich.[, 222. The same principle 
applies to what occurred after the delivery of the cattle at 


*49 N. Y., 255. In this case it was held that a parent’s permission 
to a six-year-old child to go upon a quiet street where few vehicles 
passed, was not ipso-facto negligence, but a question for the jury. 
—W. F. B. 

798 Mich., 257. Case of engineer running train without orders of 
train-dispatcher.—W. F. B. 

$45 Mich., 62. 
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the pasture. The boy was a minor, riding his father’s horse. 
It was his duty, after having executed his mission, to return 
the animal to his father’s stables. Whatever negligence 
there was in departing from the direct route, or in delay- 
ing his return until after nightfall, or in the management 
of the horse at the time of the accident, was committed in 
the performance of this duty and service. And besides, it 
does not appear that his departure from the direct route 
was in itself negligent, or that his visit to the young people 
in any way contributed to an accident which did not occur 
until after the visit had ended and he had resumed his 
homeward journey, and thus returned to the strict line of 
his employment. If the fact of delay until after nightfall 
contributed to the mishap, it was that mere fact, and not 
the occasion for it, which did so. If it was negligent for 
the boy to ride after dark, it is immaterial what induced 
him to incur the risk. We are satisfied that the answer 
given by the jury to this question is the only one which 
the evidence in the record is capable of supporting. The 
conclusion thus reached renders unnecessary the consid- 
eration of assignments of error in the giving and refusal 
of instructions. The question of negligence was rightly 
left to the jury, and the inference that it occurred in the 
service of the plaintiff in error, is inevitable. 

It is recommended that the judgment of the district 
court be affirmed. 


DurFrif and ALBERT, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 


AFFIRMED. 
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Country oF Cass v. COUNTY oF SarRpPy.* 
Fitep NOVEMBER 19, 1902. No. 12,183. 
Commissioner’s opinion, Department No. 3. 


1. Ambiguous Statute: CONSTRUCTION: INTERPRETATION: HARMONY 
WITH CONSTITUTION: PREFERENCE. It is a rule of construction 
without exception, that when one of two or more interpreta- 
tions of an ambiguous statute will bring it into harmony 
with the constitution, and the other or others will cause it 
to conflict therewith, the former and not the latter will be 
preferred. 


2. Bridge: SrREAM DrvipING COUNTIES: CONTRIBUTION: VIOLATION OF 
Law. A county is excused from contributing toward the 
expense of repairing a bridge over a stream dividing it from 
an adjoining county, by the fact that the county making the 
repairs did so in violation of the law regulating the manner 
of making such repairs upon bridges for the maintenance 
of which it is solely responsible. 


: CHAPTER 78 ENTITLED “Roaps.” 
The provisions of chapter 78, entitled “Roads,” of the Com- 
piled Statutes, relating to the building of bridges over streams 
dividing counties, are not in violation of the constitution. 


Error from the district court for Sarpy county. Dis- 
allowance of claim by county board; appeal to district 
court. Tried below before Baker, J. Rehearing of case 
reported in 68 Nebr., 813. Former decision reversed and 
judgment below affirmed. 


Jesse L. Root, for plaintiff in error. 


William R. Patrick, Carl C. Wright and John F. Stout, 
contra. 


John M. Stewart and Milo D. King, amici curie. 


AMES, C. 


This case is before us on a rehearing granted. from a 
former decision published in 63 Nebr., 813. Counsel for 
* Rehearing allowed. See opinion, p. 476, post. -— 
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both parties have expressed their concurrence in that opin- 
ion, and further reference to it would be unnecessary but 
for the fact that counsel for Kearney county, intervening 
as amici curie, still insist that the proviso added to sec- 
tion 88 of the statute* by the amendment of 1899, is ap- 
plicable to such bridges only as have been built pursuant to 
a joint contract between the counties interested. As 
pointed out in a former opinion, and as is contended also 
by counsel, to adopt such a construction would be to bring 
the proviso into conflict with section 89, or to regard it as 
an attempted amendment thereof, and as being, therefore, 
unconstitutional and void. So to do would be to commit 
an offense of which, so far as we know, no court has ever 
been guilty. It is a rule without exception that when one 
of two or more interpretations of an ambiguous statute 
will bring it into harmony with the constitution, and the 
other or others will cause it to conflict therewith, the 
former and not the latter will be preferred. At the time of 
the former hearing the only questions discussed: were those 
then decided, but counsel for defendant in error were of 
opinion that a consideration of other provisions of the stat- 
ute than those then construed would be productive of a 
different result, and a rehearing was granted for the pur- 
pose of enabling the parties to present their views 
with respect thereto. Sections 83, 84, 85 of the statute, as 
construed by this court, limit the power of counties to 
erect or repair bridges or approaches thereto, in instances 
in which the cost thereof shall exceed $100, by requiring 
contracts therefor to be let to competitive bidders after the 
adoption of the plans and specifications of the proposed 
works, and after notice of such letting by newspaper adver- 
tisement in a specified manner. The first mentioned of 
these sections contains a proviso that for the building of all 
bridges in any county that may be required to be con- 
structed in any one year, the county commissioners may 
let a single contract in the manner to which allusion has 
been made. The case has in this regard taken a curious 
* Compiled Statutes, ch. 78, Cobbey, Annotated Statutes, sec, 6086, 
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turn. It was announced on the former argument by coun- 
sel, amici curie, and, as we understood, with the consent 
of other counsel, that however faulty, on account of omis- 
* sion, the petition should be found to be, it should be treated 
by the court as sufficiently charging that the repairs, to 
recover on account of which the action was brought, were 
made pursuant to specific contract by the plaintiff county. 
Upon the later argument it was asserted that this con- 
cession was made without the consent or knowledge of 
counsel for the defendant county, who repudiated it. We 
do not suppose that there was any intentional attempt to 
mislead the court, but feel bound under the circumstances 
to correct what we are now convinced was a mistaken in- 
ference of our own. On the present hearing it was con- 
ceded that although the pleading may, in this respect, be 
sufficient in any view of the case, yet as a matter of fact a 
specific contract for the repairs in controversy had not 
been made, and counsel desired to be advised whether a 
yearly contract for repairs, made in the manner prescribed 
in the proviso, would be valid; the fact being also admitted 
that the repairs in question were made pursuant to such 
yearly contract. 

A majority of the commissioners of this department are 
of the opinion that this concession is fatal to the right of 
recovery in this action. In other words, that the plaintiff, 
in order to succeed, must allege and prove that the work 
was done pursuant to a specific contract therefor, entered 
into in such form and manner as would have been requisite 
to its validity if the bridge had lain wholly within Cass 
county, and its maintenance had been a charge upon its 
funds exclusively. In this view of the matter, the safe- 
guards afforded by the above-mentioned statute are in- 
tended as a protection against the improvident expendi- 
ture of the public funds, and are available as well by a 
county that may be called upon to partly reimburse such 
expenditure as by the taxpayers of the county in which 
the outlay is originally made. In other words, there being 
no common-law liability, that the county seeking contribu- 
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tion can succeed only by alleging and proving a lawful 
expenditure for the object in view, and that there can be 
no such lawful expenditure except pursuant to a contract 
entered into at a time and in the manner prescribed by the 
statute relative to the making of repairs in which the plain- 
tiff county is solely concerned. To the writer, this argu- 
ment is far from conclusive or satisfactory. The making 
of the repairs was not an unlawful work, but a lawful work 
done in an irregular and unlawful manner. The plainest 
dictates of justice forbid the authorities and taxpayers of 
Cass county, after having permitted and encouraged this 
work to be done, and after having accepted and enjoyed 
the fruits of it, to deny the bridge builders a reasonable 
compensation therefor. But by the same circumstances 
which rendered Cass county liable, Sarpy county became 
equally bound to make just contribution. 

We are not shaken in our former opinion as to the va- 
lidity and construction of the statute, but in the foregoing 
majority view of the matter and because of the admission 
that the petition can not, in that view, be effectually cured 
by amendment, it is recommended that this court recede 
from its former decision, and that the judgment of the 
district court be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that this court recede from its for- 
mer decision, and that the judgment of the district court be 


AFFIRMED. 


The following opinion on rehearing was filed November 
5, 1903. Judgment below reversed: 


Commissioner’s opinion, Department No. 1. 


Public Work: LABOR AND MATERIALS: GooD FAITH: ABSENCE oF 
STaTuTORY ConTRACT: REASONABLE VALUE: RECOVERY. One who 
furnishes labor and materials for the creation of a public work, 
in good faith, but in the absence of a contract such as is re- 
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quired by the statute, is entitled to recover their reasonable 
value, in the absence of a statute expressly or by necessary 
implication denying such right. 


° 
AMES, C. 


This case has been twice previously before this court. 
The first decision (63 Nebr., 813) reversed the judgment 
of the district court and remanded the cause for further 
proceedings, and: the second decision (ante, p. 473) 
affirmed the judgment of that court. This diversity of re- 
sults grew out of differences of opinion among the judges 
and commissioners respecting the inquiry whether the 
county of Sarpy is relieved of obligation to contribute 
towards defraying the expenses of the repairs, to recover 
which the action is brought, by the fact that Cass county 
neglected to procure the work to be done by letting con- 
trzets therefor to competitive bidders, after advertisement, 
in the manner required by sections 83-85, of chapter 78 of 
the Compiled Statutes (Annotated Statutes, secs. 6080- 
6082), entitled “Roads.” In consequence of the doubts thus 
rising, the case is now before us after argument upon a 
second rehearing. 

So far as the writer is advised, there has never been any 
coutrariety of views among the members of the court con- 
cerning any other matter litigated or decided on the two 
former occasions, and an additional recital of the facts 
and matters out of which the controversy arose is unneces- 
sary. Since the latter of the two previous decisions, this 
department and the judges have had occasion, in the case 
of Clark v. Lancaster County, to make a thorough. and ex- 
haustive review of the principles and authorities touching 
the question whether one who furnishes labor and ma- 
terials for the creation of a public work, in good faith, but 
in the absence of a contract such as is required by statute, 
is entitled to recover their reasonable value; and by a de- 
cision filed on the 17th day of September, 19038, the con- 
clusion is reached that, in the absence of a statute ex- 
pressly or by necessary implication denying such right, he 
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is so entitled. This decision is necessarily conclusive of 
the controversy now before us. It is not disputed that the 
repairs on account of which a recovery is sought, were a 
lawful public work which Cass county was authorized to 
have made, and the sole objection which the defendant 
makes upon this branch of the inquiry is that they were 
not made in a lawful manner. But in the light of the last 
above mentioned decision, it must now be conceded that 
they were made in such manner that the plaintiff was 
obligated to pay their reasonable value, and in any event, 
it is only upon the basis of reasonable value that the latter 
county is entitled to demand contribution. 

We think there is no merit in the contention that a dif- 
ferent rule should be applied in such a case as this, than in 
one in which the public work lies wholly within the county 
causing it to be made. The sole inquiry in this regard, as 
we construe the statute, is whether the county construct- 
ing the work has done so in such a manner as to be legally 
obligated to pay forit. If it has done so, then its treasury, 
citizens and taxpayers are entitled to be reimbursed ac- 
cording to the measure prescribed by the statute. 

It is recommended that the judgment of this court of 
November 19, 1902, be vacated and set aside, and that that 
of February 6, 1902, be reentered and reaffirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of this court of 
November 19, 1902, be vacated and set aside, and that the 
judgment of the district court be 


REVERSED. 
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McCormick HARVESTING MACHINE COMPANY v. G. W. 
Scort.* 


FILED FEBRUARY 19, 1902. No. 11,058. 
Commissioner’s opinion, Department No. 1. 


1. General Appearance: WaIvER. A general appearance without 
objection waives any defect in jurisdiction of person of 
defendant. 


2. Right of Property: TriaL BEFORE JUSTICE: REVIEW. Proceedings 
before a justice of the peace on trial of right of property 
under sections 996, 997 and 998 of the Code of Civil Procedure, 
are reviewable on error. 


Error from ‘the district court for Greeley county. A 
proceeding under the statute (sections 996, 997 and 998 
of the Code of Civil Procedure) for a trial of the right 
of property. Tried below before KrnpALL, J. Judgment 


for plaintiff below (Scott), and the defendant company 
brings error. Affirmed. 


O’Neill & Gilbert and Ganoe & Howard, for plaintiff in 
error. 


John R. Hanna and G. W. Scott, contra. 


HASTINGS, C. 


In this case there seem to be only two questions raised: 
First, whether an objection that no notice was served on 
an attaching plaintiff of a trial of right of property in 
goods attached can be raised after the attachment creditor 
has appeared at the hearing without objection, has taken 
‘error from an adverse decision to the district court, and 
from that court to this only; second, whether the district 
court has any jurisdiction to entertain proceedings in 
error from a judgment in such a proceeding to try right 
of property. 

There would seem to be no difficulty in either question. 
The first is simply whether in our practice there is any 


* Rehearing allowed. See opinion, p. 481, post. 
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such thing as waiver of objection to jurisdiction of person. 
If there can be it seems that there certainly was in this 
case. It is conceded that plaintiff in error participated 
without objection on this ground at the original hearing. 
In fact the first step by plaintiff in error at that hearing 
was to file a general affidavit for continuance. This was a 
general appearance and waived any defect in the notice. 
Plano Manufacturing Co. v. Nordstrom, 63 Nebr., 123. 

The answer to the other question seems equally plain. 
The attaching creditor having secured a reversal of the 
decision of the justice of the peace, the matter was set down 
for hearing in the district court, and another adverse de- 
cision reached. It is now sought to reverse this on the 
ground that no jurisdiction attached to the district court 
by reason; of the proceedings in error, because these pro- 
ceedings to ascertain the right of property as to goods 
taken on execution or attachment are summary and not 
reviewable. The numerous instances in which they have 
been reviewed on error in this court certainly would indi- 
cate the contrary, and in State v. Poirell, 10 Nebr., 48, 50, 
it is expressly declared that appeal in such cases will not 
lie, but error proceedings will. It is difficult to see how the 
judgment in this proceeding can fail to come within the 
terms of section 580 of the Code of Civil Procedure, allow- 
ing the review of judgments and final orders made by jus- 
tices of the peace. The statute expressly authorizes a judg- 
ment for costs and execution therefor against the attaching 
creditor. This would seem to be final enough. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Day and KirKxpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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November 19, 1902, the following opinion on rehearing 
was filed. Judgment below affirmed in part: 


Commissioner’s opinion, Department No. 3. 


1. Right of Property: TRIAL BEFORE JUSTICE: JUDGMENT. In pro- 
eeedings for the trial of the right of property, under section 
996 et seqg., Code of Civil Procedure, the only judgment a 
justice is authorized to render is a judgment for costs. 


2. : ORDER: Irs CHARACTER AND PurrosE. The order therein 
provided of the justice of the peace to the officer, directing 
restoration of the property, is not a judicial order, but merely 
the means of apprising the officer of the result of the inquisi- 
tion. 


: REVERSAL OF JUSTICE JUDGMENT IN DisTRICT CouRT: JURIS- 
DICTION TO RENDER JUDGMENT LiwirED: Vorp JuDG@MENT. Upon 
a reversal in the district court of a judgment of a justice 
of the peace rendered in such proceedings, the district court 
has jurisdiction to hear and determine the issues, but its 
jurisdiction to render judgment is limited, as that of a justice 
of the peace, to a judgment for costs, and a judgment for a 
release of the property from the levy, and a _ restoration 
thereof to the claimant, is unauthorized and void. : 


3. 


ALBERT, C. 


The plaintiff in error, whom we shall hereafter call the 
plaintiff, brought an action, aided by attachment, in the 
county court of Greeley county, against certain persons 
not parties to this record. The defendant in ‘error, whom 
we shall hereafter call the defendant, claimed the property 
seized under the writ and began proceedings before a jus- 
tice of the peace for a trial of the right of property, under 
the provisions of section 996 et seq. of the Code of Civil 
Procedure. Such trial resulted in a finding in favor of 
the claimant, upon which the justice of the peace rendered 
the following judgment: “It is therefore considered by 
me that the said Luke Finn, sheriff, release from said levy 
and return to said G. W. Scott said property, and that said 
G. W. Scott recover from the defendant his costs herein 
expended, taxed at $3.10, as follows, per margin.” 

The plaintiff prosecuted error from the judgment of the 


justice of the peace to the district court, where such judg- 
37 
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ment was reversed. The district court then, over the plain- 
tiff’s objections to the jurisdiction of the district court 
over the subject-matter where such judgment was reversed, 
set the case down for trial. A trial was had, and upon a 
finding in favor of the defendant, the district court ren- 
dered the following judgment: “It is therefore considered, 
and adjudged by the court that the said Luke Finn, sheriff 
of said Greeley county, Nebraska, or his successor in office 
release said property from said levy and that the said Luke 
Finn as said sheriff, or his successor in office, and the said 
McCormick Harvesting Machine Company restore to said 
G. W. Scott, said property and that the said G. W. Scott 
recover of and from the said McCormick Harvesting Ma- 
chine Company his costs herein expended taxed at $——.” 
The plaintiff brings this case here on error. The case is 
before us on rehearing. The former opinion is reported 
on page 479, ante. 

The contention of the, plaintiff, as we understand it, is ° 
that the district court had no jurisdiction to hear and pass 
upon the evidence as to the right of property. The yp -- 
visions of the Code of Civil Procedure under which the 
proceedings were had, are as follows: 

“Sec. 996. When a constable or sheriff shall levy on or 
attach property claimed by any person or persons other 
than the party against whom the execution or attachment 
issued, the claimant or claimants shall give three days no- 
’ tice, in writing, to the plaintiff or his agent, or if not found 
within the county, then such notice shall be served by 
leaving a copy thereof at his usual place of abode in such 
county, of the time and place of the trial of the right to 
such property, which trial shall be had before some justice 
of the county, at least one day prior to the time appointed 
for the sale of such property. 

“Sec. 997. If, on the trial, the justice shall be satisfied 
from the proof that the property, or any part thereof, be- 
longs to the claimant or claimants (or in case when a jury 
is demanded, the jury shall so find), such justice shall 
render judgment against the party in whose favor such 
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execution or attachment issued for the costs and issue 
execution therefor, and shall, moreover, give a written 
order to the officer who levied on, or who may be charged 
with the duty of selling such property, directing him to 
restore the same, or so much thereof as may have been 
found to belong to such claimant or claimants. 

“Sec. 998: But if the claimant or claimants fail to estab- 
lish his or their right to such property, or any part thereof, 
the justice shall render judgment against such claimant or 
claimants for the costs that have accrued on account of 
such trial, and issue execution therefor; and the officer 
shall not be liable to the claimant or claimants for the 
property so taken.” 

- It will be observed that the only judgment authorized 
by the foregoing provisions, is a judgment for costs. It is 
true section 997 provides for a written order to the officer 
who levied the writ, or who may be charged with the duty 
of selling the property, to restore the same. But the pro- 
ceedings are principally for the protection of the officer, 
who may obey or ignore such order as he may see fit. 
State v. Gillespie, 9 Nebr., 505. From these considera- 
tions, it seems clear to us that such order is not judicial in 
the sense that error will lie therefrom, but is ministerial, 
and intended merely to apprise the officer of the result of 
the inquisition, and that the only judgment the justice of 
the peace had jurisdiction to render was a judgment for, 
costs. When the record of the justice of the peace was 
presented to the district court, the first question to be de- 
termined was whether the judgment of the justice of the 
peace was erroneous. That question was resolved in favor 
of the plaintiff, whereupon, as required by section 601, 
Code of Civil Procedure, the court rendered a judgment of 
reversal, and for the costs that had accrued up to that 
time, in favor of the plaintiff. The plaintiff insists that 
the jurisdiction of the district court in the premises ended 
with the judgment of reversal. We do not think so. Sec- 
tion 601, supra, also provides that on a judgment of re- 
versal, the cause shall be retained for trial and final judg- 
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ment, as in cases of appeal. It is true we may conceive of 
cases where a judgment of reversal would end the case, as 
when the judgment of the inferior court is reversed for 
jurisdictional defects going to the entire judgment. But 
that is not this case. There was a general appearance on 
the part of the plaintiff before the justice of the peace. 
- The justice-had jurisdiction to render judgment against 
the plaintiff for costs, as the result of an inquiry he was 
authorized to make. It does not follow from the judgment 
of reversal that such judgment would not have been proper 
on a due hearing on the merits. It merely leaves such in- 
quiry undetermined, and to be determined, we think, by 
the district court, by virtue of the provisions of section 
601, supra. Section 998, supra, provides that if the claim- 
ant fails to establish his right to the property, the officer 
shall not be liable to him for the property taken. The 
proceedings are conclusive upon him in the event of his 
failure. Storms v. Haton, 5 Nebr., 453; Bray v. Sawman, 
13 Nebr., 518. It would be manifestly unjust that he 
should be concluded by a bare judgment of reversal, with- 
out a hearing on the merits. But in proceedings under 
the provisions of section 996 et seqg., supra, the district 
court has no original jurisdiction. Hence in this case, 
after the judgment of reversal, its jurisdiction was limited 
to such judgment as the justice of the peace had jurisdic- 
tion to render in the ‘first instance, which we have seen 
was a judgment for costs only. It follows, therefore, that 
the judgment of the district court, so far as it provides for 
a release of the property, and its restoration to the defend- 
ant, is void. 

It is therefore recommended that such part of the judg- 
ment of the district court as relates to a release of the 
property from the levy and its restoration to the defend- 
ant, G. W. Scott, be reversed, and that the judgment for 
costs be affirmed. 


Dourrig and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, that part of the judgment of the district court as 
relates to a release of the property from the levy and its 
restoration to the defendant, G. W. Scott, is reversed, and 
the judgment for costs is affirmed. 


JUDGMENT ACCORDINGLY. 


Note—The procedure under sections 996, 997, and 998 is taken 
from the Ohio statute, Bates, Annotated Statutes, secs. 6573, 
6574, 6575. The finding of the jury is only conclusive against the 
claimant’s right to sue the sheriff. Patty v. Mansfield, 8 Ohio, 369; 
Ralston v. Oursler, 12 Ohio St., 105. The proceeding must be at 
the instance of the claimant. Jones v. Carr, 16 Ohio St., 420. 

A similar provision exists in the state of New York. 

Although there is no. express adjudication on the point, the 
general language of text authorities is that an inquisition by a 
sheriff's jury will excuse the sheriff from a return nulla bona and 
repel the charge of false return. Dalton, Sheriff, 146; Bayley v. Bates, 
8 Johns. [N. Y.], *184, #188. 

The- authorities make a distinction between an action against 
the sheriff for taking goods not belonging to the defendant in the 
execution, and an action against him, by the party in the execution, 
for returning nulla bona, uport the strength of such inquisition. 
Townsend v. Phillips, 10 Johns, [N. Y.], *98. 

If the jury find the goods are not the debtor’s, the execution 
may then be returned no goods found; and the constable is justified 
in making that return, unless an indemnity be then tendered 
by the creditor; and in case it is, the constable is bound to pro- 
ceed and sell, notwithstanding the finding of the jury. Curtis 9. 
Patterson, 8 Cow. [N. Y.], 65; Van Cleef v. Fleet, 15 Johns. [N. Y.], 147. 

The officer acts at his peril in making a return of no goods found, 
before the jury have passed on the question of title; and, if sued 
for making a false return, the burden is on him to show prop- 
erty in another than the defendant, thus proving his return true. 
Van Cleef v. Fleet, supra; Magne v. Seymour, 5 Wend. [N. Y.], 309 to 311. 
If the jury find the goods levied on are the debtor’s, the constable 
must proceed to sell, and the verdict will protect him from punitive 
damages. Townsend v. Phillips, 10 Johns. [N. Y.], 98. : 

Where goods are in the hands and under the control of the 
defendant in the execution, and they are pointed out as his property 
to the constable, by the creditor, the constable is bound to levy. on 
them without indemnity; and if he neglects to do so, and the goods 
are removed beyond his reach, he will have to respond in damages. 
Williams v. Lowndes, 1 Hall. [N. Y.], 579; Camp v. Chamberlain, 5 Denio 
[N. Y.J, 198, 203. 

If, after the levy, a claim is interposed to the goods by a third 
person, the constable should proceed to call a jury. Williams vo. 
Lowndes and Camp v. Chamberlain, ubi supra. 
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The necessity for calling a jury may be dispensed with by taking 
a bond of indemnity from the creditor in the first instance, if 
he is willing to give it. Such bond, even if executed before the 
levy, is valid. Opinion by Roosevelt, J. Chamberlain v. Beller, 18 N. 
Y., 115. 

It would be equally valid, when executed after the levy and 
sale. Westervelt v. Frost, 1 Abb. Pr. [N. Y.], 74. 

A bond given to indemnify a wilful act of trespass, is void as in 
contravention of public policy. The test of the consideration is 
the good faith of the transaction. Coventry v. Barton, 17 Johns. 
[N. Y.], *142, *144; Stone v. Hooker, 9 Cow. [N. Y.], *154; Elliston v. 
Berryman, 15 Adol. & E. [Eng.], 205; St. John v. St. John’s Church, 
15 Barb. [N. Y.], 346; Allaire v. Ouland, 2 Johns. Cas. [N. Y.J, *52, *56. 

A sheriff has no authority to institute a proceeding for the trial 
of right of property. This is the exclusive right of the claimant. 
Storms v. Eaton, 5 Nebr., 453. 

The verdict in a proceeding for the trial of the right of property 
concludes the claimant’s right to sue the sheriff. Storms v. Eaton, 
supra; Bray v. Saaman, 13 Nebr., 518. 

The statutory remedy for the trial of the right of property 
seized by attachment or execution, is not exclusive. Replevin will 
lie. Scott v. McGraw, 3 Wash. [St.], 675. 

The responsibility which is assumed by a sheriff in making a 
levy upon chattels, must be patent to the most superficial observer. 
The Charybdis is the risk of a suit in the nature of trespass or 
trover;. the Scylla is an action on the case for making a false return 
of nulla bona. The statutory trial by a sheriff’s jury, is for the pro- 
tection of the sheriff. The fact that no bond is required (as in re- 
plevin) is for the benefit of indigent claimants.—W. F. B. 


FRANK A. CARLSON V. EUGENE A. BENTON ET AL. 
Firep NOVEMBER 19, 1902. No. 12,151. 
Commissioner’s opinion, Department No. 3. 


1. X-Ray Photograph: Evimpencm: Founpation. To constitute a 
foundation for the introduction of an X-ray photograph in 
evidence, it is not essential that it appear that it was taken 
by a competent person, nor that the condition of the appa- 
ratus with which it was taken and the circumstances under 
which it was taken, were such as to insure an accurate picture, 
where it has been shown by the evidence of competent wit- 
nesses that it truly represents the object it is claimed to 
represent. 


2. Reception of Evidence: DiscrETIOoN oF Juper. The discretion 
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of the trial judge in the reception of such evidence, is not 
absolute, and may not be exercised arbitrarily; and where 
the evidence as to the accuracy of the photograph leaves no 
room for a difference of opinion, its exclusion on the ground 
that a sufficient foundation has not been laid, is an abuse 
of discretion. 


3. Entry of Judgment After Trial Term. The district court has 
authority to enter a judgment on a verdict at a term subse- 
quent to that at which the trial was had and at which the 
motion for a new trial was overruled. 


: Motion ror NEw TRIAL: REviEw. At a term subsequent 

¢ to that at which the motion for a new trial was overruled 
the unsuccessful party asked the court to render judgment on 
the verdict. Held, That such party was not thereby precluded 
from obtaining a review of errors in this court. 


Error from the district court for Merrick county. Ac- 
tion in the nature of case against defendants for alleged 
malpractice as physicians and surgeons. Tried below be- 
fore GrIMIson, J. Verdict and judgment for defendants. 
Plaintiff brings error. Reversed. 


William T. Thompson and George W. Ayres, for plaintiff 
in error. 


J. W. Sparks and John Patterson, contra. 


ALBERT, C. 


It is alleged in the petition, among other things, that the 
plaintiff sustained a fracture of the bones of his leg below 
the knee and a dislocaticn of one of said bones, and that 
the defendants, at his instance and request, undertook, as 
physicians and surgeons, to treat and heal such injuries; 
that because of the negligence and lack of skill on the part 
of the defendants, the ends of the broken bones were not 
properly brought together, and the dislocation was not 
reduced; that by reason of such omission, the fractured 
bones failed to unite properly, leaving the plaintiff lame 
and causing him great bodily pain. The answer admits 
the fracture of the bones, as alleged in the petition, and 
that the defendants were employed as physicians and sur- 
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geons to reduce such fractures; all the other allegations 
of the petition are denied. The answer also charges con- 
tributory negligence. A trial resulted in a verdict for the 
defendants. Judgment accordingly. The plaintiff brings 
error. , 

On the trial the plaintiff offered in evidence an X-ray 
photograph of his injured Jeg, taken after his injuries had 
been treated: by the defendants. It was objected to, on the 
ground that a sufficient foundation had not been laid. The 
objection was sustained, and the ruling of the court in that 
behalf is now assigned as error. The defendants insist 
that the ruling of the court was right, because the compe- 
tency of the person taking. the photograph, the condition of 
the apparatus with which it was taken, and that the cir- 
cumstances under which it was taken, were such as to in- 
sure an accurate picture, had not been sufficiently shown 
in evidence. To show such matters is simply one way of 
establishing the accuracy of the picture. We do not under- 
stand that such way is exclusive. Before the photograph 
was last offered in evidence, the plaintiff had introduced 
evidence tending to prove all the material allegations of 
his petition. In addition, Doctor Arnold had testified, in 
effect, after showing his competency as an expert, that he 
had examined the injured leg by means of the X-ray, after 
it had been treated by the defendants, and found the frac- 
ture and dislocation alleged .in the petition. His testi- 
mony tended to show that neither the fracture nor the dis- 
location had been properly reduced. He further testified 
that the photograph offered in evidence was a true rep- 
resentation of the position, location and condition of the 
bones of the injured leg, as they were at the time he made 
the examination. The testimony of Doctors Robinson and 
Hunt is to the same effect, save that the former ascertained 
the position, location and condition of the bones by manip- 
ulation. The means employed by the latter to ascertain 
such facts do not appear. In view of this testimony we 
do not deem it necessary to go into the question of the com- 
petency of the person who took the photograph, the con- 
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dition of the apparatus by means of which it was taken nor 
the circumstances under which it was taken. Such mat- 
ters would be far less satisfactory evidence, to the ordinary 
mind, that the photograph was an accurate representa- 
tion of what it was claimed to represent than would the tes- - 
, timony of witnesses who were competent to compare it with 
the original and who had thus compared it. The defendants 
cite Bruce v. Beall, 41 S. W. Rep. [Tenn.], 445, in which 
the court says: “It is not to be understood, however, that 
every photograph offered as taken by the cathode or X-ray 
process would be admissible. Its competency, to be first 
determined by the trial judge, depends upon the science, 
skill, experience and intelligence of the party taking the 
picture and testifying with regard to it, and, lacking these 
important qualifications, it should not be admitted.” The 
rule thus announced was applicable, doubtless, to the facts 
before the court in that case; but it is too narrow to be 
regarded as a general rule. The novelty of the X-ray 
photograph does not extend to the rules governing its re- 
ception in evidence. Maps, photographs, drawings and 
models are admissible in evidence when it is shown that 
they fairly represent the object or objects under investiga- 
tion. There is no good reason why the same rule should 
not apply to photographs of this character. But the de- 
fendants insist that the admission of such evidence rests 
within the discretion of the trial judge, and consequently 
the exclusion of the photograph is not reversible error. 
Whatever discretion the trial judge may have in matters 
of this kind, such discretion is not unlimited, nor may it be 
exercised arbitrarily. Reimer v. New York, N. H. & H. R. 
R. Co., 59 N. E. Rep. [Mass.], 671. The uncontradicted 
testimony of the three surgeons mentioned leaves no room 
for a difference of opinion as to the accuracy of the photo- 
graph offered in evidence. To exclude it under such cir- 
cumstances, on the ground that a sufficient foundation had 
not been laid, was an abuse of discretion. 

Lastly, it is urged that, whatever error may have been 
in the exclusion of the photograph, it was error without 
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prejudice, because there is no conflict in the testimony on 
the question of the existence of the dislocation and im- 
proper union of the bones. The record does not bear out 
this statement, especially as relates to the dislocation. 
But if it did, it would not be safe to say that the exclusion 
of the photograph worked no prejudice to the plaintiff. 
The condition and position of the bones of the plaintiff’s 
leg after it had been treated by the defendants, were 
among the matters to be investigated by the jury. It is 
hardly possible to convey such matters to the average 
mind as clearly by oral testimony as it may be conveyed 
by means of a photograph. The verdict of the jury is 
general, and it would be rash to assume that it was not in- 
fluenced by the exclusion of the evidence in question. 

The court, on its own motion, among uther things, in- 
structed the jury as follows: 

“3. You are 1urther instructed that the material allega- 
tions of the petition, not so admitted and assumed, as set 
forth in the last preceding instruction, and upon which 
you must deliberate and make findings before you can 
render a verdict in this case are as follows: First. That 
the defendants carelessly, unskillfully and negligently 
failed to bring the ends and parts of the broken bones into 
apposition so that they could properly unite together; 
that is to place each part opposite to and in close contact 
with the part from which it was broken. Second. That 
the defendants carelessly, negligently and unskilfully - 
failed to reduce the dislocation of the fibula of the plain- 
tiff’s leg; that is to place the joint in proper position. 
Third. That defendants carelessly, negligently and un- 
skilfully failed to apply to said fractures and dislocations 
the proper extensions and counter-extensions, splints and 
bandages to retain said broken bones and dislocated bone 
in their proper position. Fourth. That the defendants 
carelessly, negligently and unskillfully bandaged and 
dressed said injured leg and dislocated joint so that they 
could not properly heal and unite.” 

“4, You are instructed that the burden is upon the 
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plaintiff and it is for him to prove every material allega- 
tion set forth in the last preceding instruction by a pre- 
ponderance of the evidence, if you find that the evidence 
bearing upon any one of these allegations is evenly bal- 
anced, or that it preponderates in favor of the defendants, 
then the plaintiff can not recover upon such allegation, 
and if you find that the evidence bearing on all these al- 
legations is evenly balanced, or that it preponderates in 
favor of the defendants, then the plaintiff can not recover 
and you should find for the defendant.” 

The plaintiff complains of these instructions, because 
they required him to establish “every material allegation” 
of the petition, specified in the third paragraph of the 
charge by a preponderance of the evidence. We do not 
think the instruction fairly construed admits of that con- 
struction, especially in view of a subsequent instruction, 
in the following language: — 

“Jf you believe from the evidence that the defendants 
failed to bring the ends and parts of the broken bones into 
apposition so that the bones could properly unite and that 
this failure resulted from the want of ordinary skill and 
care on the part of the defendants; or if you believe from 
the evidence that defendants failed to reduce the disloca- 
tion, if such dislocation exists, of the fibula of plaintiff’s leg 
and that such failure resulted from want of ordinary skill 
and care on the part of the defendants, or if you believe 
from the evidence that defendants failed to apply to plain- 
tiff’s leg such extensions and counter-extensions, splints 
and bandages as would be considered necessary under like 
circumstances by physicians and surgeons of good repute 
in the ordinary practice of their profession, or if you be- 
lieve from the evidence that defendants did not bandage 
and dress plaintiff’s leg with ordinary skill and care. 
And if you further find that the injuries to plaintiff’s leg 
were caused by any one or more of these failures or omis- 
sions you will find for the plaintiff.” 

The defendants insist that the plaintiff has no standing 
in this court, because “the court was without any author- 
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ity to render a judgment in said cause at another and dif- 
ferent term of the district court, than that at which the 
case was tried, and the motion for a new trial was over- 
ruled and a judgment rendered thereon,” and because the 
judgment complained of was entered at the plaintiff’s 
request. It is true, the judgment was rendered at a term 
subsequent to that at which the motion for a new trial 
was overruled; but we know of no rule that requires the 
final judgment to be rendered at the same term. The judg- 
ment is the logical product of the prior proceedings in the 
case. With the record of such proceedings before it, the 
court not only had authority, but it was its duty, to render 
the judgment. It is also true the record shows that the 
judgment was rendered on the plaintiff’s motion. The 
motion was made at a term subsequent to the term at 
which his motion for a new trial had been denied. He 
had a right to a hearing in the court of last resort. A final 
judgiment was necessary to that end. It would be a mock- 
ery of justice to deny him a hearing in this court because 
he asked the trial court to do that without which he could 
not obtain such hearing. 

We recommend that the judgment of the district court 
be reversed, and the cause remanded for further proceed- 
ings according to law. 


Dorris and Ames, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 


Novre.—Roentgen Rays.—The discovery of the X-rays is compara- 
tively recent. The utility and trustworthiness of the results of this 
process, are already so well established as scientific facts as to be 
matter of judicial knowledge. And, if the fact that the exposure 
of the person to these rays is harmless becomes as well established 
in science as is the accuracy of the photographs taken by them, 
there is as much reason why in a proper case the plaintiff should 
be required to submit his neck to those rays for the purpose of 
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photographing it as there is for requiring a party to submit his 
person to a physical examination.* Whether science is yet sufii- 
ciently advanced to justify the courts in taking judicial notice that 
exposure to X-rays is not injurious to the subject, quere. In this 
particular case, the evidence was ruled out for insufficient founda- 
tion. Wittenberg v. Onsgard, 78 Minn., 342, 349.—W. F. B. 

See opinion of Mr. Commissioner AMES in City of Geneva v. Burnett, 
65 Nebr., 464, and note.—W. F. B. 


THOMAS J. Doobpy v. NATIONAL MASONIO ACCIDENT 
, ASSOCIATION. 


FILED NOVEMBER 19, 1902. No. 12,228, 
Commissioner’s opinion, Department No. 3. 


Mutual Accident Association: -HazarD: CLASSIFICATION: LIMITED 
Recovery. A mutual accident association classified its mem- 
bers according to the hazard of their respective occupations. 
The plaintiff belonged to a class which entitled its members 
to $2,500 for the loss of a hand by accident. The members 
of another class were entitled to but $500 for such injury. 
A clause of the by-laws, which were a part of the contract 
of insurance, provided that no greater amount should be 
paid any member than the amount payable to the latter class 
for any injury received while hunting, or in any way using or 
handling firearms. The plaintiff lost his hand by the discharge 
of a gun which he was removing from one room of his house, 
where it was left by one of his boarders, to another. Held, 
That his recovery was limited to $500. 


Error from the district court for Lancaster county. 
Action upon accident insurance policy. Tried below before 
Trost, J. Judgment for plaintiff for a part of his de- 
mand; he brings error. Affirmed. 


Tibbets Bros., Morey & Anderson, for plaintiff in error. 


Frank M. Hall and Carlton C. Marlay, contra. 


*The court had previously held that, in a proper case, the plain- 
tiff could be compelled to a physical examination under pain of 
having his case dismissed. Wanek r. City of Winona, 78 Minn.. 98. 
—wW. F. B. 
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ALBERT, C. 


This action was brought on an accident insurance 
policy issued to the plaintiff by the defendant. Defendant 
is a mutual concern, and the members are classified ac- 
cording to the hazard of their occupations. The plaintiff 
~ was classified as the proprietor of a boarding house, and 
belonged to “class one,” whose members were entitled to 
an indemnity of $2,500 for the loss of a hand, while those 
of class 6 were entitled to but $500 for such injury. The 
by-laws of the defendant, which are part of the contract of 
insurance, provide, among other things, as follows: “Nor 
shall any greater amount be paid to any member or his 
beneficiary than the amount named in class 6 for or on 
account of any injury received by any member while 
hunting, or while in any way -using or handling loaded 
firearms.”’ Ata time when the policy was in force the 
plaintiff undertook to carry a loaded gun in his hands, 
from the dining-room, where it had been left by one of his 
boarders, to a closet in an adjoining room. While doing 
so, the gun was discharged, destroying his hand. As 
proprietor of a boarding house, he was entitled, under his 
policy, to an indemnity of $2,500, unless the act in which ~ 
he was engaged at the time of the injury was handling fire- 
arms, within the meaning of the clause of the by-laws here- 
inbefore quoted, in which case he would be entitled to but 
$500. The trial court held that the act of removing the 
loaded gun from the dining-room was handling firearms, 
within the meaning of said clause, and directed a verdict 
in favor of the plaintiff for $500, with interest. Judgment 
accordingly. The plaintiff brings error. 

The sole question in this case is whether the plaintiff at 
the time he received the injury was in any way handling 
firearms, within the meaning of the qualifying clause of 
the by-laws; and this question depends upon the meaning 
to be given to the word “handling,” as therein used. The 
plaintiff argues that the phrase “in any way,” which pre- © 
cedes the word in the qualifying clause, does not enlarge 
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the meaning of the word. The authorities cited in sup- 
port of this proposition hardly support this claim. The 
phrase certainly does not restrict the meaning of the word. 
It should be given some meaning, if possible. While we 
may concede, for the purpose of the argunient, that it does 
not enlarge the meaning of the word, we think it at least 
shows an intention on the part of the contracting parties 
that the word should be taken in the comprehensive sense 
in which it is generally used. It is a well-known rule of 
construction that words are to be taken in their ordinary 
meaning unless it appear that the parties used or under- 
stood them in a different sense. There is nothing in the 
context nor in the record to indicate that the parties to 
the contract of insurance used or understood the word in 
question in any other than the ordinary sense. The plain- 
tiff contends that as the word is commonly used, it is 
synonymous with the words “ply,” “wield,” and “manip- 
ulate.” We know of no common use of the word that gives 
it a different meaning than that to be found in the stand- 
ard lexicons of the language. “To handle” is’defined by 
the Standard Dictionary (1894) as “to use the hands 
upon, turn, adjust, examine, or feel with the hand; touch; 
to manage, contrive, or direct with or as with the hands; 
use; ply; wield; manipulate; as, to handle a musket or an 
oar, etc.” By the Century Dictionary (1889) it is defined 
as “to touch or feel with the hand; use the hand or hands 
upon; to manage by hand; use or wield with manual skill; 
ply; manipulate; act upon or control by the hand; in 
general, to manage; direct; control.” By Webster’s Dic- 
tionary (1894) it is defined as “to touch; to manage in 
using, as a spade or a musket; to wield; often, to manage 
skillfully.” From the foregoing definitions it will be seen 
that while the word may be synonymous with such words 
as “ply,” “wield,” and “manipulate,” none of such words, 
’ nor all of them, are its verbal equivalent. It is a more 
comprehensive term, and includes not only the act of ply- 
ing, wielding and manipulating, but touching, using the 
hands upon, acting upon or controlling by the hand, and 
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other acts. Had the parties used the equivalent of the 
word, as shown by the foregoing definitions, instead of the 
word itself, there could be no question that the act in 
which the plaintiff was engaged at the time of the injury 
was within the meaning of the qualifying clause of the 
by-laws. Weare unable to see how the legal effect of the 
language is in any manner changed by the use of a word 
which comprehends all such acts. The plaintiff, however, 
invokes the rule that when a policy admits of two mean- 
ings, that which is most favorable to the insured is always 
to be adopted. That rule has no application to this case. 
There is a difference between a comprehensive term and 
an ambiguous one. The question here is not which of two 
or more meanings shall attach to a word, but whether we 
shall exclude from the meaning of such word certain acts 
which standard authors hold to be included within it. In 
the absence of special circumstances to justify it, the rule 
does not warrant this court in arbitrarily holding that a 
part of the acts included within the meaning of the term 
were not within contemplation of the parties at the time 
the contract was made. In fact we know of no general term 
that so aptly expresses what the plaintiff was doing with 
the gun when he received the injury as the word “hand- 
ling.” 

It is also contended by the plaintiff that the injury was 
received while he was in the ordinary course of his oc- 
cupation as a boarding-house keeper. We are unable to 
see how that affects the case. There was no unqualified 
promise to indemnify him against accidents occurring 
while he was engaged in such occupation, nor to pay him 
$2,500 for the loss of a hand resulting from such accident. 
On the contrary, the by-laws specifically excepted certain 
acts, among which was that in which the plaintiff was en- 
gaged when the injury occurred. For the injury resulting 
to the plaintiff while engaged in such act, the promise of 
the defendant was to pay him $500. 

The judgment of the district court is the full measure 
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of the defendant’s ability, and we recommend that it be 
affirmed. 


DUFFIH and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHARLES RUSSELL V. STATB OF NEBRASKA, 
FILED DECEMBER 3, 1902. No. 12,584. 


1, Verdict: MreRGER or LESSER OFFENSE IN GREATER: ACQUITTAL OF 
OnE: CONVICTION OF THE OTHER. Upon the trial of an informa- 
tion charging an offense consisting of different degrees, the 
jury may acquit the defendant of the degree charged and 
convict him of any of the inferior degrees. 


2. : SPECIFICATION OF OFFENSE. By section 489 of the Criminal 
Code the jury are required, in trials for murder, to declare in 
their verdict whether the accused, if they find him guilty, is 
guilty of murder in the first or second degree, or manslaughter. 

3. : CAPRICE: REJECTION oF CERTAIN EVIDENCE. The fact that 


the jury on the trial of an information charging murder in the 
first degree capriciously, or without sufficient cause, reject the 
evidence showing deliberation and premeditation, is no reason 
why their finding of an intentional and malicious killing should 
be set aside. 


4. Non-Expert Witness. A non-expert witness may give his opinion 
in regard to a matter which men in general are capable of com- 
prehending, when, from the nature of the case, it is impossible 
for him to lay before the jury all the pertinent facts so as to 
enable them to see the thing he is describing just as he saw it. 


5. Witness: IDENTIFICATION OF PROPERTY. It is not reversible error 
to permit a witness to testify in regard to the means which he 
employed to identify property which he had been instructed to 
seize for the purpose of being used as evidence in a criminal 
case, 


6. Evidence: Hyprornrsis IMPLYING GUILT: DEFENDANT’s CHARACTER. 
Any evidence tending to sustain an hypothesis which implies 
guilt is relevant to the issue in a criminal case and can not be 
excluded on the ground that it impeaches defendant’s general 
character. 


38 
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UNREASONABLE SEARCH AND SEIZURE. Evidence showing 
that a pair of old shoes, worn by defendant at the time he was 
arrested, was taken from the jail in his absence and without 
his consent, does not establish a violation of his constitutional 
right to be secure against unreasonable searches and seizures. 


8. Argument of Counsel: MERE ARTICULATION: Limit: Rute. There 
is no rule of law that limits counsel in debate to mere articu- 
lation. He may use any appropriate vchicle of thought to carry 
his conceptions of truth to the jury. 


9. Practice: EvipENCE: ARTICLES AND DocuMENTs: JuRy Room. The 
modern practice, both in civil and criminal cases, is to send to 
the jury room all instruments, articles and documents, except 
, depositions, which have been received in evidence, and which 
* will, in the opinion of the trial judge, aid the jury in their 
deliberations. 


tO. Jury: Corrcion: Foop: Licgut: Drink: SLEEP: ANCIENT PRAC- 
TICE: VERDICT. ‘The ancient practice of keeping the jury out 
while deliberating, without food, drink, fire, light or oppor- 
tunity for sleep, was never in vogue in this state. The rule is 
that a verdict can not stand which is the result of any species 
of cocrcion. 


11. VeRbICT: PHysiCaAL ENDURANCE: INTELLECTUAL CONVIC- 
rrton: Discrerion. The length of time a jury shall be kept to- 
gether in consultation is a matter over which the trial court has 
a large discretionary power, but the verdict must in every case 
represent intellectual conviction and not mere lack of physical 
endurance. 


12. : : : . The fact that a jury has been 
Kept together an unusually long time without reasonable oppor- 
tunity for sleep, will not vitiate the verdict if it is shown that 
the agreement was deliberate and voluntary and not due to 
fatigue or exhaustion. 


13. 


Discussion OF IRRELEVANT MATTERS. The discussion by 
the jury of irrelevant matters upon which counsel for de- 
fendant based an appeal for acquittal, does not constitute mis- 
conduct within the meaning of section 490 of the Criminal Code. 


14. Motion for New Trial: ConFLIcTING EVIDENCE. On the hearing 
of the motion for a new trial in a criminal case the decision 
of the trial judge upon an issue of fact will be permitted to 
stand if the evidence upon which it rests is fairly conflicting. 


15. Evidence. Evidence examined and found sufficient to sustain the 
verdict. 


Error from the district court for Dawes county. This 
was the second trial of the case reported 62 Nebr., 512, 
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being on an indictment in one count for murder in the 
first degree by shooting. Before Wxstrover, J. Affirmed. 


Albert W. Crites and Fanning, for plaintiff in error. 


Frank N. Prout, Attorney General. Norris Brown, 
Michael J. O’Connell and Michael F. Harrington, contra. 


SULLIVAN, ©. J. 


The information upon which this case was tried charged 
Charles Russell with having killed Alois F. Staudenmaier 
unlawfully, purposely, feloniously and of deliberate and 
premeditated malice. The jury found the accused guilty 
of murder in the second degree and the court sentenced 
him to imprisonment in the penitentiary for a term of 
twenty years. 

There are a very unusual number of assignments in the 
petition in error, but only a few of them have been much 
discussed by counsel, either orally or in the briefs. 

The deceased, a Sioux county ranchman, was found dead 
on the range about three miles from his own home and 
about six miles from the home of Russell. No one wit- 
nessed the tragedy, but from the wounds upon the body, 
marks upon the ground and other circumstances, it is cer- 
tain the killing was intentional and highly probable that 
it was felonious. Both the slayer and his victim were on 
horseback. The latter went out,.as he usually did, be- 
tween six and seven o’clock in the morning, to look after 
his cattle and, according to the theory of the state, the 
former was lying in wait and shot him. A peculiarly 
shaped horse-track was found near the body, and was fol- 
lowed close to a point where Russell rode at about eight 
o’clock on the morning of the day that Staudenmaier was 
killed. The track of Russell’s horse was noted and it was 
found to be strikingly similar to the other track. The 
probability that the same horse made both tracks brought. 

Russell under suspicion and led to his arrest and prosecu- 
tion. 


= 
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The first and principle ground upon which a reversal of 
the gentence is claimed, is that the court erred in giving as 
part of the charge to the jury the law relating to the minor 
degrees of felonious homicide. Counsel on both sides seem 
to think that the defendant, if guilty at all, was guilty of 
murder in the first degree. We do not think this con- 
clusion necessarily results from the evidence. In our 
view of the case the trial judge acted with commendable 
prudence in charging as he did. But assuming that the 
defendant was either guilty of murder in the first degree 
or wholly innocent, it seems to us entirely clear that there 
is no error in the instructions of which he may justly com- 
plain. By section 487 of f the Griminal Codé it is provided 
‘that > “Upon an indictment for an offense consisting of 
different degrees the jury may find the defendant not 
eunilty of the degree charged, and guilty of any degree in- 
ferior thereto, and upon an indictment for any offense 
the jury may find the defendant not guilty of the offense 
but guilty of an attempt to commit the same, where such 
an attempt is an offense.” And by section 489 the jury are 
required in all trials for murder, if they find the prisoner 
guilty, to “ascertain in their verdict whether it be murder 
in the first or second degree, or manslaughter.” From 
these statutory provisions it is quite evident that on the 
tyial of an information charging murder in the first degree 

Pie jury may, if the evidence warrants it, find the accused 
guilty of any of the lower grades of homicide. The fact 
that the jury rejected capriciously, or without sufficient 
cause, the evidence showing deliberation and premedita- 
tion, is no reason why their finding of an intentional and 
malicious killing should be set aside. Baker v. State, 4 
Tex. App., 223; Parker v. State, 22 Tex. App., 105; State v. 
Hopper, 71 Mo., 425. This view is consistent with Vollmer 
v. State, 24 Nebr., 838; Botsch v. State, 43 Nebr., 501; 
Fager v. State, 49 Nebr., 439; Strong v. State, 63 
Nebr., 440,—and is not in conflict with any of the 
cases cited by counsel for defendant. Stute v. Mahly, 
68 Mo., 315, was not reversed because the law in relation 
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to murder in the second degree had been given to the jury, 
but on account of misconduct of the prosecuting attor- 
ney. The ground of the decision is thus stated by Mr. 
Justice Henry: “The circuit court should have rebuked 
the prosecuting attorney and told the jury that the law 
was not as the attorney declared it to be, and for not 
having done so, the judgment should be reversed.” It was 
remarked in the course of the opinion that the court erred 
in giving an instruction defining murder in the second 
degree because there was no evidence to support it, but 
it was not said, or intimated, that the giving of that in- 
struction was prejudicial to the defendant. 

In this case there was evidence upon which there might 
have been a conviction of murder in the first degree, and 
if there was error in instructing as to murder in the second 
degree it was favorable to the defendant and against the 
state. This is the meaning of the decision in the case of 
Kastner v. State, 58 Nebr., 767. : 

It is also urged as error that the court permitted wit- 
nesses for the state, over objection, to testify in regard to 
tracks supposed to have been made by the horse which de- 
fendant rode on the day of the homicide. While it is 
earnestly insisted that the rulings upon this class of evi- 
dence were prejudicially erroneous, it is admitted that 
they do not go quite to the extent of violating the rule laid 
down in the opinion reversing the former conviction. This 
admission vindicates the action of the court. The decision 
in the case of Russell v. State, 62 Nebr., 512, is based upon 
a dictum in Clough v. State, 7 Nebr., 320, and goes to as 
great a length in excluding opinion evidence as we are 
willing to go. It is frequently impossible for a witness to 
lay before the jury all the pertinent facts so as to enable 
them to see the thing that he is describing just as he saw it. 
His conclusion and the facts from which it is drawn can 
not always be separated. In such cases opinion evidence 
is competent, because a mere description, without an opin- 
- lon, would convey a very imperfect and inadequate idea 
of the thing described. 1 Greenleaf, Evidence, secs 440, 


f 
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440b; 2 Jones, Evidence, secs. 362, 363; State v. Reitz, 83 
N. Car., 634; Commonwealth v. Pope, 103 Mass., 440; Com- 
monwealth v. Choate, 105 Mass., 451; Commonwealth v. 
Sturtivant,* 117 Mass., 122. In the case last cited it is 
said that “common observers, having special opportunity 
for observation, may testify to their opinions as con- 
clusions of fact, although they are not experts, if the 
subject-matter to which the testimony relates can not be 
reproduced or described to the jury precisely as it ap- 
peared to the witness at the time, and the facts, upon 
which the witness is called to express his opinion, are 
such as men in general are capable of comprehending.” 

In our judgment, all the evidence relating to the tracks 
made by defendant’s horse and by the horse supposed to 
have been ridden by the murderer of Alois F. Stauden- 
maier was rightly received. Much of this evidence was, 
as counsel suggest, unsatisfactory and inconclusive, but 
that was not sufficient to require its exclusion. It was the 
business of the jury to estimate its value, and it must be 
presumed that their estimate was a just one. 

It is claimed that the court erred in permitting the wit- 
ness Dickman to testify to instructions given him by the 
public prosecutor with respect to the seizure of the horse 
which Russell rode on the day Staudenmaier was killed. It 
is also insisted that it was error to receive the witness’s 
account of what he did in identifying the animal. Counsel 
have not clearly indicated their objection to this testimony 
and it seems to us to be altogether unobjectionable. The 
evidence of identification of the horse by his peculiar hoof 
and footprint, and the fact that he was found in defend- 
ant’s pasture, was certainly proper. The instructions of 
the county attorney were explanatory of Dickman’s con- 
duct and in no possible view of the case prejudicial. 

It is contended that the court committed serious error 
in allowing the state to prove that the accused was in the 
habit of carrying firearms, a lariat and a spy-glass. It is 
said that the object of this evidence was to show that he 

#19 Am. Rep., 401. 
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was what is known in frontier parlance as “a bad man.” 
We do not so understand the record. It was the theory of 
the state that the man who committed the murder had a 
rope, a revolver and probably a field-glass. The posses- 
sion of those things was therefore a relevant fact, a frag- 
ment of the material from which it was expected the con- 
clusion of guilt would be drawn. 

The state offered in evidence as an inculpatory fact a 
pair of old shoes belonging to defendant. The offer was 
objected to on the ground that the evidence was incompe- 
tent, irrelevant and improperly obtained. The objection 
was overruled and the ruling is assigned for error. It is 
claimed that by the admission of this evidence defendant 
was deprived of his constitutional right to be secure 
against unreasonable searches and seizures and was vir- 
tually compelled to give evidence against himself. This 
assignment can not be sustained. It does not appear that . 
there was any unreasonable search or seizure. The record 
merely shows that on the day of the preliminary examina- 
tion, while the defendant was at the court house, the shoes 
were found in the county jail and removed without his 
permission having been first asked or obtained. It does 
not even appear that the shoes were in defendant’s cell, or 
that he had any rightful control or dominion over them at 
the time they were taken. The case in this aspect is quite 
like Gindrat v. People,* 138 TL, 103, 105, and People v. 
Hess,} 85 Mich., 128, in which it was held that incrimina- 
ting effects taken without the owner’s consent might, in the 
trial of a criminal case, be used as evidence against him. 

In the closing address to the jury Mr. Harrington, who 
was assisting the county attorney, exhibited the revolver 
of the accused, together with a bullet found in the body of 
the deceased, and used a piece of black crayon to illustrate 
lis contention that there was a correspondence between a 
defect in the muzzle of the weapon and a defect in the bul- 
let. The revolver and bullet were in evidence, but the 
crayon was not. It seems that counsel was endeavoring to 

*27 N. E. Rep., 1085. 148 N. W. Rep., 181. 
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refute an argument in which Mr. Fanning, one of the at- 
torneys for defendant, had insisted that the two defects 
were so dissimilar as to prove conclusively that the bullet 
had not been fired from defendant’s revolver. In our opin- 
ion, the conduct complained of was entirely proper. The 
crayon was an argument and a perfectly legitimate one. 
After being forced into the muzzle of the revolver, it con- 
veyed to the jury an idea, which language, at best but an 
imperfect vehicle of thought, could not so well convey. 
There is, we believe, no rule of law which limits counsel 
in debate to mere articulation. Speech, as a means of 
convincing the understanding, is justly held in high es- 
teem, but it is not the only means by which counsel’s con- 
ceptions of truth may be driven home. 

The next assignment of error that we shall notice relates 
to the action of the jury in taking to their consultation 
room the pair of old shoes that had been introduced in evi- 
dence. The trial court was, perhaps, justified in finding 
that the shoes were taken with the knowledge and implied 
consent of defendant’s counsel, but in any view of the mat- 
ter, it did not, in our judgment, constitute misconduct. 
The modern practice, as. we understand it, both in civil 
and criminal cases, is to send to the jury room all instru- 
ments, articles and documents, other than depositions, 
which have been reccived in evidence, and which will, in 
the opinion of the trial judge, aid the jury in their delib- 
erations. 12 Ency. Pl. & Pr., 591; 2 Thompson, Trials, sec. 
2575. In Langworthy v. Connelly,* 14 Nebr., 340, Mr. Jus- 
tice Cops, after a careful examination of numerous cases, 
reached the conclusion that “in the absence of statutory 
direction it is, in a great measure, left to the sound dis- 
cretion of the court as to what papers, books or other mat- 
ters of evidence, or instructions, the jury will be permitted 
to carry with them to their room apen retiring to consider 
of their verdict.” 

Another assignment of error is grounded upon the con- 
ceded fact that the jury were, after the submission of the 

#45 Am. Rep., 117, 121 
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case, kept together for eighty-nine hours without beds, 
cots or other usual facilities for obtaining sleep. They 
were given food, fire and reasonable opportunity for ex- 
ercise, but it is insisted that their verdict was, neverthe- 
less, the result of physical coercion. The restraint, al- 
though an exceptionally long one, was not per se unlawful. 
Sec. 485, Criminal Code. The length of time a jury shall 
be kept together in consultation is a matter over which 
the trial court has a large discretionary power. And, ac- 
cording to the ancient authorities, the privations which 
the jury in this case were compelled to endure would not 
tell against their verdict. It was the practice in England, 
even in the time of Blackstone, to keep the jury out with- 
out meat, drink, fire or light, and to compel them to follow 
the judge’s cart to the next assize if they did not come to an 
agreement by the end of the term. Proffatt, Jury Trial, 
sec. 475; Thompson & Merriam, Juries, sec. 310; 3 Black- 
stone Commentaries [Hammond’s ed. ],496. But this prac- 
tice has been long obsolete. In every civilized country 
jurors are now furnished the ordinary accommodations 
and coinforts of life, and it has, we believe, become a fixed 
principle of general jurisprudence that a verdict can not 
stand which is the result of any species of coercion. Whar- 
ton, Pl. & Pr., sec. 7381; Commomvealth v. Purchase,* 
2 Pick. [Mass.], 520; People v. Olcott, 2 Johns. Cas. [N. 
Y.], *3801; People v. Goodwin,t 18 Johns. [N. Y.], 187. 
The doctrine of compelling a jury to agree by the pains of 
hunger and fatigue was denounced by Chancellor Kent 
in People v. Olcott (p. 309) as a monstrous doctrine, and 
“altogether repugnant to a sense of humanity and justice.” 
And so it was. It had its origin and vogue in rude times 
‘and among a rude people, but as manners and sentiments 
improved, it fell into disuse and no vestige of it now re- 
mains. There is now in substance as well as in form a 
trial by jury. The verdict must, as was said by Chief Jus- 
tice Parker in Commonwealth v. Purchase, be the result of 
a real, and not a formal, consensus of opinion. It must 
*13 Am. Dec., 452. +9 Am. Dec., 203. 
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represent intellectual conviction, not mere lack of physi- 
cal endurance. In this case, had nothing appeared but the 
fact that the jury had been kept together for eighty-nine 
hours without reasonable opportunity to sleep, we should 
be very much inclined to think that the agreement was the 
result of coercion. But more does appear. Five jurors 
called by defendant to destroy the verdict gave testimony 
which, we think, fully sustains it. According to the testi- 
mony of these jurors—and among them were the men who 
voted to the last for acquittal—the agreement was a de- 
liberate and voluntary one, and was not brought about 
by fatigue or exhaustion. It seems that the men who comn- 
posed the jury were possessed of a large measure of pluck 
and endurance and that those who had been voting for ac- 
quittal stood resolutely by their opinions until convinced 
that they were wrong. This being so, defendant has no 
reason to complain. 

he claim that the jury were guilty of misconduct in 
discussing the previous trial and conviction of defendant - 
is not sustained by the evidence, or, to use a more con- 
ventional form of expression, the trial court was war- 
ranted in so finding from the testimony given by the five 
jurors who testified at the hearing upon the motion for a 
new trial. Where the evidence is conflicting, the fiading 
of the trial court upon an allegation of misconduct will not 
be disturbed. Hill v. State, 42 Nebr., 503; Carleton v. 
State, 43 Nebr., 373. 

Some other matters briefly discussed by counsel have 
received due attention, but we do not regard them as suf- 
ficiently important to justify us in further extending this 
opinion by giving them special consideration. 

The evidence points convincingly to the defendant as 
the murderer of Alois F. Staudenmaier, and, there being 
no material error in the record, the judgment should be 


AFFIRMED. 
Nore.—Argument of Counsel—Use of Easel and Crayon.—On the trial 


of Roland B. Molineux before Recorder Goff (1899-1900) for the mur- 
der of Katharine J. Adams, in the city of New York, the question 
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of the identity of handwriting became;material. James W. Osborne, 
assistant prosecutor, in his opening address to the jury, tried to make 
use of an easel-stand and crayon. Bartow S. Weeks, counsel for 
prisoner, objected. The objection was sustained. This objection, 
being in the prisoner’s favor, was not reviewed by the court of ap- 
peals. Ames, Forgery, 220; People v. Molineux, 168 N. Y., 264. 

Search and Seizure—Constitutional Right—For a full discussion, see 
Cooley, Constitutional Limitations [7th ed.], pp. 424-434; Works of 
John Adams, vol. II., pp. 523-525; Quincy’s Reports [Mass.], pp. 469- 
482; Parton’s Case, Quiney’s Reports, pp. 51-57; Appendix to Quincy’s 
Reports, by Horace Gray, afterwards judge.* 

Merger of the Lesser Offense in the Greater.—One may be convicted of 
either of two felonies which are so merged that, if the proper plea 
were interposed, he could not be convicted of both. State v. Buzzeil, 
59 N. H., 65. 

The crime of being an accessory before the fact in the perpetra- 
tion of a felony, merged in the crime of being a principal in the 
same felony. State v. Buzzell, 59 N. H., 65, 68. 

SECTION 3 OF OUR CRIMINAL CoDE was borrowed from Ohio. Indiana 
has substantially the same statute. But the constructions of their 
respective courts are widely apart. The statute and respective con- 
structions follow. The parts of the one statute not found in the 
other are enclosed in brackets. 


OHIO. 

Statute Adopted in 1835—If any person shall purposely,f and of 
deliberate and premeditated malice, or in the perpetration, or at- 
tempt to perpetrate any rape, arson, robbery, or burglary, or by 
administering poison, or czusing the same to be done, kill [another]; 
[every] such person shall be deemed guilty of murder in the first 
degree. ; 

Construction Given in 1857._-Purpose to kill is an essential ingredient 
of murder in the first cegree by administering poison. Robbins v. 
State, 8 Ohio St., 131, 190. Dicta in the same case make purpose to 
kill essential to any degree of murder. . 


INDIANA. 

Statute Adopted in 1843.—If any person [of sound memory and dis- 
cretion {] shall purposely and of deliberate.and premeditated malice, 
or in the perpetration,§ or attempt to perpetrate, any rape, arson, 
robbery, or burglary, or by administering poison, or causing the 
same to be done, kill [any reasonable creature in being and under 


* See Appendix. 

+ This comma was inserted by Judge Swan in his compilation of , 
1841.—W. F. B. 

+ Words in brackets held not essential in an indictment. Jerry ». 
State, 1 Blackf., 395-396.—W. F. B. 

§ Worden, J., called attention to this patent syntactical error in an 
opinion delivered in 1880, 70 Ind., p. 128. The legislature corrected 
it the following year. It has also been corrected in Ohio.—W. F. B. 


. 
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the peace of this state], such person shall be deemed guilty of mur- 
der in the first degree. 

Construction 1876.—Purpose to kill is an essential ingredient in an 
indictment for murder by poisoning. Bechtelheimer v. State, 54 Ind., 
128. 

1880.—The killing of a human being in the perpetration of a rob- 
bery, is murder in the first degree, notwithstanding the absence of 
purpose to kill. Moynihan v. State, 70 Ind., 126, 128. 

In view of the fact that length of time is non-essential in the ques- 
tion of deliberation and premeditation, is not the distinction between 
this term and purpose so occult and metaphysical that it would re- 
quire the assistance of telepathy to distinguish the two?—wW. F. B. 


THOMAS VAN Duzer v. GEORGE MELLINGER. 
FILED DECEMBER 3, 1902. No. 12,239. 


1. Act: TiTLE: AMENDMENT. An act entitled “An act to amend sec- 
tion ——, chapter ——, Compiled Statutes of Nebraska,” justifies 
any legislation by way of amendment to the original section 
which is germane to the subject-matter contained in the section 
amended. ; 


2. : 3 : STATUTE OF FRAUDS: CHATTEL MORTGAGE. 
Section 15 of chapter 32 of the Compiled Statutes, 1901, entitled 
“Frauds,” prior to its amendment in 1885, provided for the 
filing and indexing of mortgages of chattel property and for 
the release of such mortgages when the conditions thereof had 
been performed; held, that the amendment of the section in 
1885, by providing for the recovery of a stated sum as liquidated 
damages by the mortgagor for failure and refusal of the mort- 
gagee to release such mortgage after the conditions of the 
mortgage had been performed and after demand therefor, was 
embraced within the proper scope of the legislation enacted by 
the original section and was germane to the subject-matter 
therein contained, and that such amendatory act does not con- 
travene section 11, article 3, of the constitution, which declares: 
“No bill shall contain more than one subject and the same shall 
be clearly expressed in its title.” 


Error from the district court for Kearney county. 
Action in the nature of debt to recover the statutory pen- 
alty for failure to release a chattel mortgage. Tried below 
before ADAMS, J. The plaintiff recovered judgment. The 
defendant brings error. Affirmed. 
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John L. McPheely, for plaintiff in error: 


When the act is broader than the title, that portion in 
excess of the title will be declared void; as where the title 
of the act relates to “all citizens” and the body to “all 
persons.” Messenger v. State, 25 Nebr., 674. 


Milo D. King, contra: 


The law will be sustained unless clearly unconstitu- 
tional. The object of the framers of the constitution was 
not to place the legislature in a strait jacket. Kansas C. 
& O. R. Co. v. Frey, 30 Nebr., 790, 792. 


Ho.coms, J. 


An action was brought and judgment recovered for $50 
as liquidated damages for failure to release a chattel 
mortgage after the same had been satisfied and after de- 
mand therefor, such action being prosecuted under the pro- 
visions of section 15, chapter 32 of the Compiled Statutes 
of 1901.* The defendant brings error, and the sole ground 
urged for, the reversal of the judgment rendered in the 
trial court is that the provision in the section referred to 
which authorizes a recovery in the sum stated for a failure 
to release a chattel mortgage after full performance of 
its conditions and after demand, is unconstitutional and 
void, as violative of section 11, article 3, of the constitu- 
tion, which declares: “No bill shall contain more than one 
subject,and the same shall be clearly expressed in its title.” 
Section 15 of chapter 32 was amended by the legislature 
of 1885, and by the amendment the right to recover dam- 
ages in the fixed sum mentioned was given, which had not. 
theretofore existed, and it is this new matter in the act 
which counsel for plaintiff in error contends is uncon- 
stitutional and void because contravening the provision of 
the constitution we have quoted. In the manner in which 
the subject is presented it is unnecessary for us to discuss 

*Cobbey’s Annotated Statutes, sec, 5964, 
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anything more than the passage of the amendatory act of 
1885 and ascertain whether,in amending the original sec- 
tion as it then existed, the fundamental law has been vio- 
lated. The section, as it stood before the passage of the 
amendatory act, provided that a county clerk should enter 
in a proper book or record the names of all parties to every 
instrument intended to operate as a chattel mortgage, ar- 
ranging the names of the mortgagors in alphabetical order, 
and noting on such record the time of filing the instrument 
or a copy thereof, and then provided that “such mortgage 
“when satisfied may be discharged by an entry by the mort- 
gagee or his agent on the margin of such index, which shall 
be attested by the clerk without fee, and the original in- 
strument or copy so filed shall be returned to the mort- 
gagor.” Compiled Statutes, 1883, ch. 32, sec. 15. The 
amendatory act is entitled “An act to amend section fifteen 
(15) chapter thirty-two (32) of the Compiled Statutes of 
Nebraska, entitled ‘Frauds.’’’ Session Laws, 1885, p. 260, 
ch. 58. In the section as amended the word “may” in the 
original section as quoted was omitted and word “shall” in- 
serted in lieu thereof. The provision therein contained for 
returning the instrument to the mortgagor when satisfied 
was omitted, and a proviso was added as follows: “Pro- 
vided, also, That the county clerk may discharge a mort- 
gage on the presentation or receipt of an order in writing 
signed by the mortgagee thereof and attested by a justice 
of the peace or some officer with a seal.” It is conceded 
that the amendments of which we have just made mention . 
are entirely proper, and germane to the subject of legisla- 
tion of which the act was amendatory. It is insisted, how- 
ever, that the remainder of the section as amended intro- 
duces a new subject of legislation, is not amendatory, nor 
within the title of the act, and therefore void by reason 
of the constitutional provision quoted. The portion ob- 
jected to is as follows: “Any mortgagee, assignee or their 
Jegal personal representatives after full performance of 
the conditions of the mortgage who for the space of ten 
(10) days after being requested shall refuse, or neglect to 
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discharge the same as provided in this section—shall be 
liable to the mortgagor, his heirs, or assigns in the sum 
of fifty ($50.00) dollars damages and also for all actual 
damages sustained by the mortgagor occasioned by such 
neglect or refusal, said damages to be recovered in the 
proper action.” This section, as at present existing, has 
heretofore been under consideration by this court with 
reference to its bearing as to the mode of its passage on 
other provisions of the constitution, and it was there held 
constitutional as to such other provisions. Clearwater 
Bank v. Kurkonski, 45 Nebr., 1. The question of whether 
the provision objected to was germane to the subject em- 
braced in the original section and was in fact amendatory 
legislation, as its title implies, was not passed upon, because 
it was not raised in the court below. It is proper here to re- 
mark that. the section under consideration is an amendment 
of one of the sections of the law enacted when the present 
state was under a territorial organization, and appears in 
the Revised Statutes of 1866 (p. 293) under the general 
title of “Real Estate,” and under the sub-title of “I’raudu- 
lent Conveyances and Contracts Relative to Goods, Chat- 
tels and Things in Action,” and was carried into the Com- 
_ piled Statutes under the title of “Frauds.” The original 
legislation embraces the subject of conveyances intended to 
operate as mortgages on chattel property when the execu- 
tion of the instrument was uot accompanied by an im- 
mediate delivery and followed by an actual and continued 
change of possession of the things mortgaged. All such 
instruments were declared fraudulent and void as against 
creditors of the mortgagor and subsequent purchasers and 
mortgagees in good faith, unless the mortgage, or a true 
copy thereof, was filed and recorded as directed by law. 
The law also provided for a limitation as to the time such 
an instrument should be valid as a lien on the property 
covered thereby after the same was filed and recorded as 
contemplated by the act. The subject embraced in this 
legislation and the object to be accomplished was mani- 
festly to give to bona-fide mortgagees a lien on chattel 
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property remaining in the possession of the mortgagor, 
and to provide for the extinction of the lien after a limited 
period. By amendment the mortgage lien was permitted 
to be continued for a greater period of time, and provision 
made for the release of record of the lien created thereby 
when the conditions of the mortgage had been satisfied. 
Were it not for these provisions, a lien could not be ac- 
quired as against creditors and good-faith purchasers on 
chattel property remaining in the control and possession 
of the mortgagor, and over which he exercises dominion, 
and apparently absolute ownership, to control and dispose 
of as he may desire. The law provided a system of regis- 
try of chattel mortgages, whereby notice was imputed to 
all who dealt in respect of the property mortgaged. It is, 
we think, quite obvious that in legislation of this character, 
when the filing of a chattel mortgage and its indexing in 
the manner provided by law creates a valid lien on the 
personal property mortgaged, even though it remains in 
the possession of the mortgagor, the release of such 
lien on the record when the conditions of the mortgage 
have been performed is entirely within the proper scope 
of the act and is comprehended in the general subject-mat- 
tev of such legislation. The record being made effective 
to give to a mortgagee not in possession of personal prop- 
erty a valid lien, its release and the unfettering of the chat- 
tels, that they may be bought and sold in the markets by 
those in the possession and control] thereof, is equally as 
important, and is embraced in the general subject of legis- 
lation; and, as we understand counsel, this is conceded. 
The amendatory act is properly entitled and justifies any 
legislation by way of amendment to the original section 
which is embraced within the general scope of the original 
act and is germane to the subject-matter therein legislated 
upon. 

This brings us, then, to the sole question of whether 
the provision of the section under consideration, allowing 
the recovery of a stated sum as liquidated damages for 
failure and refusal to release a mortgage after its condi- 
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tions are performed, is germane to the general subject 
embraced in the original legislation, or is extraneous 
thereto. Upon this point the rule is quite well settled in 
this jurisdiction that where the title to a bill is to amend 
a particular section, no amendatory legislation not ger- 
mane to the subject-matter of the original section proposed 
to be changed is permissible. Armstrong v. Mayer, 60 
Nebr., 423; State v. Bowen, 54 Nebr., 211, 215; State v._ 
Cornell, 54 Nebr., 72. But is not the provision objected 
to, which provides only an adequate means of enforcing the 
statute for a release of the mortgage lien of record when 
satisfied, relevant and germane to the general subject be- 
ing legislated upon? It seems to us this question must be 
answered in the affirmative. Many of the laws now in 
force not only embrace the principal object to be accom- 
plished, but additional provisions pertinent to the subject- 
matter, in order to effectuate more certain and prompt 
execution and enforcement of the law, and command obedi- 
ence to its provisions. It is obvious that the amendment 
complained.of has been made to the original section with 
the object and for the purpose of enforcing the release of a 
chattel mortgage on the records when its conditions have 
been performed, and without which that portion providing 
for a release of the mortgage when satisfied would not give 
to the mortgagor, who then is entitled to have his property 
freed from the apparent incumbrance, the satisfaction and 
relief he is entitled to. The mortgagor would be helpless. 
The section authorizes and requires a release when con- 
ditions are complied with, but no adequate means of en- 
forcing the law’s requirement would exist without some 
such provision as contemplated by the amendatory act. 
The amendment comes within the principle laid down in 
Perry v. Gross, 25 Nebr., 826, where it is held that an 
amendatory act entitled “An act to amend sections * * * 
214 * * * of the Criminal Code”* was sufficient to 
authorize the amendment of the section by giving a right 
to the recovery of money or property lost in gambling in 


* Session Laws, 1875, p. 11. sec. 25. 
39 


514 NEBRASKA REPORTS. [ VOL. 66 


Van Duzer v. Mellinger. 


a civil action, in addition to the punishment authorized 
in the original section for engaging in gambling. 

In Singer Ufg. Co. v. Fleming, 39 Nebr., 679, it is held 
that an act to provide for the better protection of the earn- 
ings of laborers comprehended legislation authorizing 
a recovery as compensatory damages of the debt, cosis, ex- 
penses and attorney fees, where exempt wages of laborers 
had been garnisheed in violation of the act. It is there said 
in the opinion (p. 684): “Merely to declare the doing of 
certain acts unlawful would be nugatory unless the act 
itself or other provisions of the law provided a redress for 
injuries inflicted by reason of its violation. Without the 
section providing a remedy the act would not provide ‘for 
the better protection of the earnings’ of the persons sought 
to be protected. Both a substantial enactment of law and 
a remedy for its violation are fairly included in the title, 
and the act would not be complete in the absence of either 
provision.” 

See, also, State v. Power, 63 Nebr., 496, where it is held 
that the title of the act considered in Singer Mfg. Co. v. 
Fleming, supra, also comprehended legislation providing 
for the punishment of those who violate the provisions of 
the act by doing the things therein declared unlawful; 
and the several authorities there cited. 

As to the application and construction generally of 
the constitutional provision invoked, see Kleckner v. Turk, 
45 Nebr., 176; Poffenbarger v. Smith, 27 Nebr., 788; State 
v. Cornell, 50 Nebr., 526; City of St. Louis v. Tiefel, 42 
Mo., 578; O’Leary v. County of Cook, 28 Ill., 534. 

The amendatory act and all provisions of the section 
as amended, we are of the opinion, were germane to the 
subject-matter contained in the original section, as better 
calculated to effectuate the object and purpose of the law 
by providing for a release of a chattel mortgage when 
satisfied, and affording a proper remedy to the injured 
party for the neglect and-refusal to release such lien when 
it became one’s duty to do so, and therefore is not in con- 
trayention of the provisions of the constitution appealed 
to in support of the contention that the law is invalid. 
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It follows that the judgment of the district court is with- 
out error and should be affirmed, which is accordingly 


done. 
AFFIRMED. 


SvraTp Of NEBRASKA, DX REL. JACOB COHN, V. PAUL JESSEN, 
JUDGE. , 
FILED DECEMBER 3, 1902. No. 13,005. 


1. Injunction: Arrravits: Birt or EXcePrions: PRESUMPTION. 
Where affidavits in support of and against the issuance of a 
temporary order of injunction are not preserved in a bill of 
exceptions, this court will presume that they were sufficient 
to support the allegations of the petition and warrant the 
issuance of the order. 

2. Quia Timet: Temporary INJUNCTION: CONFLICTING EVIDENCE: 
Manpamus. Where, in a controversy over title to real estate, 
both parties being before the district court asking that title 
be quieted in each of them respectively, a hearing is had 
on an application for a temporary injunction, and on conflicting 
evidence an order is issued restraining one party from inter- 
fering with the possession of the other, it can not be said, on 
an application for mandamus, that the order was unauthorized 
and in effect dispossessed the party against whom the injunc- 
tion runs of property he was in possession of, and for that 
reason is void. 


3. Mandamus: CORRECTION OF Errors: ADEQUATE REMEDY IN DuE 
Course oF Law. The writ of mandamus will not issue merely 
to correct errors; it must further appear that the remedy 
prayed for by the application for the writ can be obtained by 
that means only and as a last resort, and that the relator has 
no adequate remedy in the due and ordinary course of the law. 

Error: APPEAL, The writ will not ordinarily issue when 

its effect would be to reverse or vacate an order of a court 

or tribunal having jurisdiction to make the order, and especially 
when such order is one that may be reviewed on error or by 
appeal. 


ORIGINAL application for a writ of mandamus command- 
ing the respondent, as Judge of the Second Judicial Dis- 
trict, to dissolve a temporary order of injunction. Writ 
denied. 


William F. Moran, for relator. 


John C. Watson and John V. Moryan, contra. 
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HOucoms, J. 


The relator, in an original action brought in this court, 
sues for a peremptory writ of mandamus directed to the 
respondent, as judge of the district court of the second 
judicial district, commanding him to vacate and annul a- 
temporary order of injunction allowed in an action pend- 
ing in the district court for Otoe county, wherein the relator 
was defendant and one Topping plaintiff. The right to 
the writ prayed for is grounded on the proposition that 
the order of injunction which it is sought to have vacated 
in effect transfers the possession of real property from 
the relator to the plaintiff in the action mentioned, and 
that such order is unauthorized, null and void under the 
rule announced in State v. Graves, page 17, ante. We there 
decided that a court or judge had no authority by a provis- 
ional injunction to transfer the possession of real or per- 
sonal property from one litigant to another, and that such 
an order, made by a judge at chambers without a hearing 
or an opportunity to be heard, was not only erroneous, but 
absolutely void. The application in the case at bar is sub- 
mitted on the pleadings and the record of the cause in the 
court below, in which the temporary order of injunction 
was issued. It appears therefrom that one Mary A. Top- 
‘ ping began an action, equitable in character, against the 
relator and others to quiet the title to certain lands which 
she claimed to own by adverse possession. he relator, 
as defendant, answered in the action and invoked the juris- 
diction of the court by asking affirmative relief and the 
quieting of the title to the same property in him, he claim- 
ing it as accretions to lands to which he held the legal 
title along the banks of the Missouri river. After the 
action had progressed to a certain point, a stipulation of 
settlement and dismissal was filed in the case as to all the 
defendants except the relator. As the action then stood, 
the plaintiff and defendant were both before the court, each 
invoking its jurisdiction in his or her behalf, one claiming 
title to the property by adverse possession and the other 
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claiming the same property as accretions to lands he then 
owned, and each praying that title thereto might be quieted 
in her and him respectively. When the action had pro- 
gressed thus far, and while the plaintiff and relator were 
each before the court praying for affirmative relief, the 
plaintiff filed an amended petition, in which she pleaded 
her right to the real estate in controversy and alleged her 
actual open and notorious possession thereof, and further 
' alleged that after the beginning of the action and on May 
18, 1902, the relator procured others (naming them) to 
enter unlawfully and forcibly upon said premises and by 
threats of violence ejected therefrom the plaintiff, her 
agents and employees, and wrongfully and unlawfully 
took possession of the premises and unlawfully and with 
force of arms detained possession thereof; that they tore 
down and destroyed plaintiff’s fences on said premises and 
threatened to continue to do so as often as the same were 
restored; and refused to permit the plaintiff to enter upon 
the land or use the same for agricultural purposes, for 
which she alleged she was using it. The plaintiff prayed 
for an injunction restraining the defendant from inter- 
fering with the possession of the plaintiff of said premises 
pending the action, and for judgment on the final hearing 
quieting title in her. The answer of the relator was, in 
substance, that on the 23d of July, 1902, he entered into 
possession of the premises and that he received possession 
thereof from one Totten, who had been in possession of 
said premises since the spring of 1901, continuously; denied 
that plaintiff was in possession or that she had any right, 
title or interest in the land; alleged his ownership of cer- 
tain lots adjacent thereto and the acquisition of title 
thereto from the state, and that he thereby acquired title to 
all the lands in controversy. The reply consisted of a gen- 
eral denial. In the order granting the temporary injunc- 
tion complained of, it is recited that the cause came on to 
be heard on the application for a temporary injunction 
upon the pleadings and affidavits in support of thé appli- 
cation and counter affidavits, upon consideration of which 
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the defendant was enjoined until the further order of the 
court from interfering with the plaintiff’s possession of 
the land in controversy (describing it) and from destroy- 
ing or removing any of plaintiff’s property located thereon 
or any part thereof. It is further recited that “by agree- 
ment of parties it is hereby ordered that the above injunc- 
tion shall not affect any wire placed upon said property 
by the defendant, nor the boat or house-boat now located 
thereon”; and the defendant was given permission to re- 
move said boat to the land to which he held the legal title, 
to there remain in his possession until the final hearing 
of the case. The affidavits on which the order was granted 
are not preserved in a bill of exceptions, and we can only 
presume that they were sufficient to support the allega- 
tions of the plaintiff ir her amended petition, and warrant 
the issuance of the order. There is some evidence in the 
nature of admissions in the prior pleadings that the re- 
lator was in possession of the real estate before the begin- 
ning of the action, but such evidence is not conclusive, nor 
is it properly before us for consideration, the amended 
pleading having superseded those preceding it. It is 
obvious that the order goes no further than to restrain the 
relator from interfering with the plaintiff’s possession of 
the real estate and her property thereon, which she then, 
we must assume, actually held. This was entirely within 
the scope and functions of a temporary restraining order, 
and, the court having jurisdiction of both the parties and 
the subject-matter of the action, we can conceive no sound 
legal principle which would warrant the conclusion that 
the order was unauthorized and void. The court was au- 
thorized and had jurisdiction to make such orders as 
would protect the litigants in their respective rights in 
the property pending the litigation, and to prevent in- 
fringement by one litigant on the rights of the other. If 
the court erred in the issuance of the order, this could be 
corrected on a motion to dissolve or on the final hearing; 
or, in the event the relator did not obtain the relief he was 
entitled to, he had a plain, adequate and speedy remedy 
in the due course of law by appeal or érror proceeding to 
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this court. The application in the case at bar falls far 
short of coming within the rule stated in State v. Graves, 
supra, and Calvert v. State, 34 Nebr. 616. In both 
those cases, the property was confessedly in the pos- 
session of the person against whom the injunction ran, 
and the provisional orders issued therein had the un- 
questioned effect of dispossessing those who were in the 
actual and exclusive possession of the property, claiming 
the right thereto, and transferring such possession to 
those on whose applications the injunctions were issued. In 
the case at bar, according to the allegations on which the 
order was based, and, as we must assume, the evidence in 
‘ support thereof, the plaintiff was in the possession of the 
property and the order of injunction protected her in such 
possession until the rights of the litigants could be finally 
determined. The writ of mandamus will not issue merely 
to correct errors; it must further appear that the relief 
prayed for by the application for the writ can be obtained 
by that means only, and as a last resort, and that the 
relator had no adequate remedy in the due and ordinary 
course of the law. It is said that the writ will issue only 
when all other remedies have failed, and that it will not 
issue when its effect would be to reverse or vacate an 
order of a court or tribunal having jurisdiction to make 
such order, although the same may be palpably erroneous ; 
and especially is this so when such order is one that may be 
reviewed on error or appeal. State v. Laflin, 40 Nebr., 441; 
Miles v. State, 53 Nebr., 305, 309; State v. Cornell, 54 
Nebr., 158, 161. 

Tho trial court in the case at bar not only had jurisdic- 
tion of the parties and the subject-matter, but the order 
appears to have been one entirely appropriate, and to serve 
the purpose and functions contemplated by law in its 
issuance. In any event, the relator has a plain, speedy. and 
adequate remedy at law for a reversal or modification 
should it be made to appear that it was wrongfully issued. 

The application for the writ must be denied, which is ac-’ 
cordingly done. 

WRIT DENIED. 
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JOSEPH ANSELMB, APPELLEE, V. AMERICAN Savines & LOAN 
ASSOCIATION ET AL., APPELLANTS. 


FILED DECEMBER 3, 1902. No. 10,381. 


1. Foreign Building and Loan Association: Usury. A foreign build- 
ing and loan association, which reserves a greater rate of inter- 
est than $10 per year on the hundred in a contract for the loan 
of money in this state, is not exempt from the penalties of the 
usury laws. 


A contract which provides for the payment of 6 
per cent. interest, payable monthly, on a loan of $1,500, and 
also provides for a “premium” of $1,500, to be paid by the bor- 
rower by taking stock in that amount in a foreign corporation 
which has not complied with our statute regulating building 
and loan associations, and making monthly payments on said 
stock of $9 eacn until the same is matured, is usurious. 


2. 


AppraL from the district court for Platte county. Ac- 
tion to cancel a mortgage. Rehearing of case reported in 
‘63 Nebr., 525. Heard below before ALBERT, J. Judgment 
entered on former hearing vacated, and judgment below 
affirmed. 


John B. Barnes, Mark D. Tyler and Eugene G. Hay, for 
appellants. 


McAllister & Cornelius, contra. 


SEepewick, J. 


The former opinion in this case may be found in 68 
Nebr., at page 525. On motion of appellee, who was plain- 
tiff below, a rehearing was granted. The following stipu- 
lation appears in the bill of exceptions: “It was agreed 
and understood on the trial that at the time said lean was 
made that the defendant association had complied with 
the laws of his state, and was entitled to do business in 
this state as a building and loan association.” There is 
nothing said in the briefs of the parties in regard to the 
meaning and effect of this stipulation. As there was no 
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law of this state which would entitle a foreign building 
and loan association to do business in this state at the 
time that this loan was made, it may be that it was in- 
tended by this stipulation to agree that the association had. 
complied with the laws of its own state, and that the 
words “his state,” in that connection, were designedly in- 
serted. However that may be, no action of the association 
or of anyone else could have entitled it at that time to do 
business in this state. The stipulation, then, was not one 
of fact, but was a stipulation of a conclusion of law, which 
was erroneous, and which, we think, ought to be disre- 
garded. 

The plaintiff contends that the contract was usurious, 
and that the association, being a foreign corporation, is 
not authorized, under our building and loan association 
laws, to do business in this state. The reply to this con- 
tention is that the answer which the plaintiff below filed 
to the cross-petition of the defendants does not allege 
facts sufficient to constitute a defense of usury; and, sec- 
ond, that there was no usury in the contract; and, third, 
that the contract was made in the state of Minnesota, and 
was by the law of Minnesota protected against the defense 
of usury. 

1. It will be seen from the facts stated in the former 
opinion that after the plaintiff had begun this action to 
cancel the mortgage, the defendants filed an answer to the 
petition, and also filed a cross-petition upon the bond and 
mortgage, seeking to foreclose the same; that plaintiff 
then filed an answer to this cross-petition, to which the 
defendants replied; and it is upon the issues formed by 
the cross-petition, the answer thereto, and the reply, that 
the questions discussed are raised. The allegations of the 
answer to the cross-petition are not in themselves sufficient 
to constitute the plea of usury, but in the cross-petition 
the contract between the parties is fully set forth, and the 
answer thereto alleges that this contract, as set forth by 
the defendants’ pleading, was usurious, and that the 
premium, $1,500, was retained as usurious interest. There 
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can be no doubt that the issues so framed present the ques- 
tion of usury in the contract. 

2. The plaintiff’s application, dated December 21, 1888, 
was for forty shares of stock, and was indorsed, “Wants 
$2,000 by February 1st, if possible.” The rules provided 
that “no member can obtain a loan until three months 
after the date of his certificate.” Within the three months 
he applied for a loan of $1,500. The record shows that 
a certificate of stock was issued to him for thirty shares, 
but it does not appear whether any certificate for the forty 
shares was ever issued. His original application was 
afterwards indorsed, “Reduced to thirty shares.” It is 
apparent that the purpose of the application was for a 
loan of money, and that the relation between the parties 
was that of borrower and lender. But it is insisted that 
the rate of interest was not in excess of 10 per cent., 
allowed by our usury laws, and this contention is based 
upon the proposition that the amount paid upon the stock, 
which was $18 per month, would not, together with the 
monthly payment of interest at 6 per cent. on the $1,500 
received, amount in nine years to more than 10 per cent. on 
the $1,500. This proposition, it will be seen, assumes that 
the stock would be matured within nine years. But there 

“is no agreement on the part of the defendant that the 
stock will be matured within that time. One-half of the 
payment upon the stock was for the purpose of producing | 
a fund to pay the premium’; that is, the $1,500 loaned was 
to be repaid by the fifteen shares of stock when it was 
matured, aud the $1,500 premium was to be paid by the 
other fifteen shares of stock when matured. The amount 
paid for the use of the money was in reality $9 per month, 
in addition to the 6 per cent. specified as interest-—$7.50 
per month—so that the payments for the use of the money 
under this contract amounted to $16.50 per month; some- 
thing over 13 per cent. per annum. The contract was 
clearly usurious. 

‘It has been frequently held in this state that “a foreign 
building and loan association is subject. to the penalties of 
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the statute against usury.” National Mutual Building & 
Loan Assn v. Keeney, 57 Nebr., 94; Building & Loan Ass’n 
of Dukota v. Bilan, 59 Nebr., 458; Interstate Savings & 
Loan Assn v. Strine, 58 Nebr., 138, affirmed on rehearing 
in 59 Nebr.,27. The policy of our law is to subject building 
and loan associations to strict supervision. There are many 
things in the organization of the defendant association, and 
its method of doing business, that are not allowed by our 
statute. A foreign corporation which has not subjected itself 
‘to the supervision of the state is not exempt from its usury 
laws. If it were a fact that the association had provided 
a way by which plaintiff could pay the usurious interest 
out of profits he would derive from investments in the 
stock of the association, that would not constitute a de- 
fense to the charge of usury. It seems the defendant vio- 
lated the laws of Minnesota, and upon the application of 
the attorney general its affairs were placed in the hands 
of a receiver. The receiver now insists that this fact dis- 
tinguishes this case from the cases above cited. There is 
no ground for such a distinction. The rights of the par- 
ties to the contract were fixed before the appointment of 
the receiver,and the receiver did not take any greater right 
as against this plaintiff than the association had at the 
time of his appointment. The case at bar is clearly within 
the decisions cited. The defendant, therefore, could re- 
cover from the plaintiff only the amount it originally 
loaned him, without interest or costs. But the plaintiff 
has paid on account of this loan $1,846. It follows that 
the decree of the district court is correct. 

The judgment entered on the former hearing is vacated, 
and the decree of the district court 

AFFIRMED. 
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WILLIAM H. MALE, APPELLEE, V. EDwarD W. DAHLGRIN Br 
AL., APPELLANTS. 


FILED DECEMBER 3, 1902. No. 11,129. 


Order of District Court: EvipENcE: Wirness. An order of the dis- 
trict court based upon written evidence, and also the evidence 
of a witness given upon oral examination in the presence of 
the court, will not be reversed if the evidence of such witness, 
if believed, will support the order, unless such evidence is 
clearly inconsistent with the established facts in the case. The 
trial court must determine the crcdibility of the witness testi- 

‘fying before it. 


APPEAL from the district court for Custer county. 
Confirmation of judicial sale of real estate under decree of 
foreclosure. Objection that one of the appraisers was not 
a freeholder. Question tried to the court. Heard below 
before SULLIVAN, J. Finding and decree for plaintiff. De- 
fendants appeal. Affirmed. 


J. R. Dean, for appellants. 


James Ledwich and John S. Kirkpatrick, contra. 


Srpewick, J. 


This is an appeal from an order of the district court for 
Custer county confirming a sale of real estate upon the 
foreclosure of.a mortgage. Before the sale an objection 
was filed that one of the appraisers was not a freeholder, 
and a motion was made in the court below to set aside the 
sale upon that ground. The appraiser was residing upon 
land which he had entered as a homestead under the act 
of congress. The sheriff’s return stated that the appraiser 
was a freeholder, but affidavits were filed tending to show 
that the appraiser had stated at about the time of the sale 
that he had not entered the land, nor resided thereon for 
five years, at the time of the appraisement. One witness 
was examined orally. He testified that he had known the 
appraiser for twelve or thirteen years, and was at his place 
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in April or May of 1894, and the appraiser and his family 
were then residing upon the homestead in question. This 
was a few months less than five years before the time of 
the appraisement, and it is insisted that there is no posi- 
tive proof that the residence upon the homestead had been 
the full term of five years. But the witness referred to 
testified, among other things, that the appraiser bought the 
homestead right in 1890, and “I think he lived there, I am 
satisfied in my own mind he lived there prior to that time 
{[May, 1894], but I wasn’t there.” The trial court heard 
this evidence, and is better able to judge of the many con- 
siderations that affect the credibility of the witness and 
the meaning and force of his testimony. There are no 
facts clearly established by the written evidence that are 
inconsistent with the construction evidently given by the 
trial court to the evidence of this witness. The apprais- 
er’s affidavit was filed, in which he stated that he entered 
the land in 1893 and had lived there continuously from 
that time. 

We think that the order appealed from is sufficiently 
supported by the evidence, and it is therefore 


AFFIRMED. 


JOHN J. TROMPEN V. CHARLES YATES ET AL, 
FiLeED DECEMBER 3, 1902.. No. 12,221. 
Commissioner’s opinion, .Department No. 1. 


1. Mortgagees: Jornr Possession: VARIOUS PRIORITY: SHERIFF: CoN- 
VERSION: JorviIne ACTION. Mortgagees holding mortgages of 
various priority on the same goods, who are jointly in posses- 
sion of them, may join in an action against the sheriff for 
depriving them of possession and converting the goods to his 
own use. 


2. Invalid Concurrent Mortgage. The fact that another mortgage, 
executed at the same time and as 2 part of the same transac- 
tion, was without consideration, will not impeach the other 
mortgages, where the parties act in good faith, supposing the 
first mortgage valid. 
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3. Instructions: RerusAL: Error: ASSIGNMENT. Error in refusing 
instructions must be specifically pointed out. 


4. Instruction: PrereErring CREDITOR. Not error to instruct a jury, 
in a proper cuse, as to the right to prefer creditors; nor is it 
error to tell the jury that accidental inclusion of too large an 
amount in securing preferred creditor is not fraud. 


5. 


: INTERVENER. Not error to tell jury that the same rules of 
law apply to an intervener as to the original defendant, and 
that no judgment is asked as to the intervener. 


Error from the district court for Lancaster county. 
Action in the nature of trover. Tried below before 
Hotes, J. Judgment for plaintiffs and defendant brings 
error. Affirmed. 


Lionel C. Burr, Eliner E. Spencer and Willard E. Stew- 
art, for plaintiff in error. 


Thomas J. Doyle, George W. Berge and Frank J. Kelley, 
contra. 


HASTINGS, C. 


This was an action brought by the defendants in error 
jointly, claiming damages for the conversion by plaintiff 
in error, as sheriff, of certain goods. Iebruary 18, 1897, 
Francis E. Price gave a chattel mortgage on her stock of 
drugs in the store at the corner of Tenth and P streets in 
the city of Lincoln, Nebraska, for $500, to her husband, 
J. W. Price. The same day she also executed a chattel 
mortgage on the same drugs to J. R. Nichols for $100, for « 
services as a clerk in the store; also to Chas. Yates for $40, 
for services in the store; also to J. D. Johnson for $25, 
for grocery bill; also to Victor Weiler for $20, borrowed 
money; also to W. L. Garten for $30, borrowed money; 
also to C. M. Seitz for $20, grocery bill; and also to F. J. 
Kelley for $350. Of this amount $266 was claimed to be due 
for past services, $40 for borrowed money, and the remain- 
der for contemplated services in upholding the transfers; 
but on this indebtedness to Kelley was to be credited 
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$90.15, store account. A mortgage was also made to the 
Lincoln Drug Company for $110, and to W. E. Clarke 
for $350, and to Kipp Bros. for $110, to secure indebtedness 
due them. The execution and filing of the mortgages was 
without the knowledge of the mortgagees, except Price, 
Nichols, Weiler and Kelley, but the action was ratified 
subsequently by all of the other mortgagees, who were 
parties to this action. The mortgages of Price, Nichols, 
Kelley and Yates were all filed at 2:35 P. M.; the mort- 
gages of Johuson, Weiler, Seitz and Garten at 2:40 P. M.; 
and those of the Lincoln Drug Company, Clarke, and Kipp 
Bros. at 2:45 P. M.,—on February 20,1897. The mort- 
gagee Kelley claimed to have taken possession of the stock 
of goods on behalf of the mortgagees immediately on the 
filing of the instruments, and to have placed an inscription 
on the front door, “Closed under chattel mortgage.” He 
claims to have retained such possession until the goods 
were levied upon by Sheriff Trompen. The remnant of the 
goods left by the sheriff he claims to have sold for $585, 
and with the proceeds paid $100 to Nichols and $485 to 
Price. The answer alleges a misjoinder of causes of ac- 
tion; a misjoinder of parties plaintiff; the seizure of the 
goods in question by the sheriff on an attachment procured 
by Charles K. Cobb, trustee; the dissolution of such at- 
tachment by the county court; an appeal from such disso- 
lution, with supersedeas bond, to the district court for Lau- 
caster county; the affirmation in the district court of the 
county court’s order of dissolution; and the filing of an- 
other supersedeas bond and error proceedings to this 
court, which are in the answer alleged to be still unde- 
termined, and by reason of the pendency of such proceed- 
ings in this court, that this action was prematurely 
brought. The answer also alleges that the mortgages were 
fraudulent; alleges possession of the goods by defendant 
Trompen under the attachment and also under an execu- 
tion in favor of the Lincoln Drug Company against Francis 
E. Price for $96.40, which was also levied upon the same 
goods. The petition of the plaintiffs below alleged that they 
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were in the actual possession of the goods and that these 
were wrongfully taken away from their possession by the 
defendant sheriff. Copies of their several mortgages were 
attached. A motion was filed by the sheriff to require the 
plaintiffs to more specifically state in what manner he had 
taken possession of the goods; to state particularly what 
merchandise was taken under execution and what under 
attachment. A demurrer was also filed—first, that there 
_was a defect of parties plaintiff; and second, that the peti- 
tion did not state facts sufficient to constitute a cause of 
action in favor of plaintiffs. Both motion and demurrer 
were overruled, and the defendant then answered as above 
stated. Plaintiffs’ reply denied such matters as were not 
admitted; admitted that defendant was sheriff; admitted 
his allegations as to the attachment by Cobb, trustee, 
against Francis Price, and the dissolving of the attach- 
ment, the supersedeas and the proceedings in district court 
and this court; and admitted the judgment of the Lincoln 
Drug Co. against Francis Price, and the levy of its exe- 
cution. The reply alleged that the defendant had asked 
. and obtained the making of the Lincoln Drug Co. a party 
defendant, and had asked and been refused an order to have 
J. W. Price, Nichols and Kipp Bros. made parties to the 
action, because of their holding mortgages upon the same 
goods. The defendant, Trompen, asked for an instruction for 
a verdict in his favor, which was refused. A verdict was re- 
turned for the plaintiffs in the sum of $456.10. Motion was 
entered for judgment in defendant’s favor notwithstand- 
ing the verdict, which was overruled. A motion was made 
for a new trial on the grounds that the court should not 
have permitted the introduction of any evidence because 
the petition showed a misjoinder of parties plaintiff and 
because the petition did not state facts sufficient to war- 
rant a judgment in plaintiffs’ favor; for error in refusing 
a peremptory instruction for the defendant at the close 
of the evidence; error in giving each of the first eight in- 
structions given by the court on its own motion; error 
in refusing to give each of the sixth, seventh and eighth 


Vot.. 66] SEPTEMBER TERM, 1902. 524) 
Trompen y, Yates. 


instructions asked by defendant; insufficiency of the evi- 
dence; errors of law; and error in refusing to require spe- 
cial findings from the jury. This, too, was overruled, judg- 
ment entered on verdict, and defendant Trompen brings 
error. 

Two briefs have been filed on behalf of the plaintiff in 
error, in one of which the sole question argued is the 
alleged misjoinder of the plaintiffs. It is urged that sec- 
tion 40 of our Code of Civil Procedure furnishes no war- 
rant for joining these plaintiffs, because they have no com- 
mon right; that their mortgages were filed at different 
times and their holding can not be joint. This result does 
not seem necessarily to follow even from holding their 
mortgages separate and distinct liens upon this same prop- 
erty. They allege a joint possession, which they say thc 
sheriff has invaded. If in fact they were in the joint 
possession of these goods and the sheriff wrongfully took 
them, it would seem to constitute a common wrong against 
all the tenants who were jointly holding. Each would 
have a joint interest with all the others in vindicating 
their joint possession. Their case would seem to come 
distinctly within the terms as well as the spirit of 
section 40 of the Nebraska Code of Civil Procedure. 
The question seems to be argued, however, as if there 
has been no attempt to take possession and the plaintiffs 
were simply trying in this action to vindicate a right 
under their several mortgages. Even if such were the 
case, we think, under the holding of this court in Larle v. 
Burch, 21 Nebr., 702, 710, and in the earlier case of Kauf- 
man v, Wessel, 14 Nebr., 161, and the approval that has 
been often given to both those cases, that this court is com- 
mitted to the applying in law actions of the equity doc- 
trine that interest in the subject of the action gives a 
right to join as plaintiff. Marle v. Burch certainly holds 
that successive mortgagees, merely as such, and where pos- 
session hag not been had on any of the mortgages, may 
join in replevying the property. If in a replevin action, 
why not, then, in one for conversion? A distinction is 
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sought to be made in the nature of the relief sought,—in 
the one case an indivisible possession of the property 
which is the common subject of the plaintiffs’ rights; in 
the other, a lump sum of money in which plaintiffs have 
separate and possibly conflicting rights. But we have 
section 429 of the Code providing expressly for this sit- 
nation, and apparently adopted with precisely this exten- 
sion of equity ideas to law cases in view. It provides: 
“Judgment may be given for or against one or more of 
several plaintiffs, and for or against one or more of sev- 
eral defendants; it may determine the ultimate rights 
of the parties on either side, as between themselves, and it 
may grant to the defendant any affirmative relief to which 
he may be entitled. In an action against several defend- 
ants, the court may in its discretion render judgment 
against one or more of them, leaving the action to proceed 
against the others, whenever a several judgment may be 
proper. The court may also dismiss the petition with 
costs, in favor of one or more of defendants, in case of 
unreasonable neglect on the part of the plaintiff to serve 
the summons on other defendants, or to proceed in the 
cause against the defendant or defendants served.” Coun- 
sel say that these several lien-holders have a common in- 
terest in the possession, which is the subject of the action 
in replevin, but none in the whole amount of damages 
recoverable for the: conversion. But what more inter- 
est has one lien-holder in the other’s possession that he 
has in the other’s recovery of damages? The truth seems 
to be that the equity practice of taking into the action 
everybody who claims an interest in its subject-matter, 
was the object aimed at in these Code provisions, and this 
court seems to have carried them out according to their 
letter and spirit. 

In Lancaster County v. Rush, 35 Nebr., 119, the city of 
Lincoln was joined with the county in foreclosing a tax 
lien. This court says that the city need not have joined, 
but, as it had an interest in the sale certificate to the 
anount of its taxes, it properly might do so, under section 
40 of the Code. 
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Other jurisdictions have applied similar code provisions 
in the same way. In Munson v. New York C.é H.R. BR. Co., 
65 N. Y. Supp., 848, it is held that an insurer, who has 
paid in part for property destroyed by the railway com- 
pany’s fault, can join in an action for damages. A similar 
case is St. Lowis & 8S. W. R. Co. v. Miller, 66 S. W. Rep. 
[Tex.], 139. 

In England, in 1899, under similar statutory provisions, 
it was declared in Hllis v Bedford, 68 Law J. Ch., 289: 
“All persons having a common right which is invaded by 
a common enemy, although they may have different rights 
inter se, are entitled to join in suing that common enemy 
in respect of that common right.” In that case the com- 
mon right was to the use of cart-stands in a market, and 
a part of the invasion was the exaction of illegal tolls for 
their use from the different plaintiffs. 

In Missouri, K. & T, R. Co. v. Haber, 44 Pac. Rep. [Kan.], 
632, the joining of 145 parties in one action for dam- 
ages by reason of the introduction of cattle having the 
splenic fever, and which communicated that disease to 
native cattle, was upheld. It is not thought that there 
was error in permitting the joint action of plaintiffs in 
this case. 

Counsel for the sheriff insist that the case of Gray v. 
Rothsclild, 48 Hun [N. Y.], 596, is entirely parallel to the 
one at bar and should control it. There is, however, a very 
wanifest distinction between the two cases. The New 
York case was brought by creditors who had sold goods to 
the defendants. Those goods were made away with fraud- 
ulently. The creditors joined in an action for their value. 
It was held that it could not be maintained. The right of 
each plaintiff went, not to the whole goods, but only to the 
part of them bought from himself. In the present case, 
such right as each mortgagee had went to the entire lot 
of goods. Where to this is added joint possession, the 
right to recover jointly for their taking seems complete. 

In the additional brief of the plaintiff in error complaint 
is made that the verdict is not sustained by the evidence, 
and of the giving and refusal of instructions. 
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The claim that the verdict is not sustained by the evi- 
dence rests on the admitted fact that the mortgage to Mr. 
Price was without consideration and intended simply to 
retain an equivalent for the family exemptions, as neither 
Mrs. nor Mr. Price had any real estate. The question is 
not as to the upholding of this mortgage, but as to the 
good faith of these other parties to this transaction, of 
which the $500 Price mortgage was a part. It is not neces- 
sary to pass on the validity of a mortgage made for such.a 
purpose and on such a consideration. We are of the opin- 
ion, however, that the jury were warranted in finding that 
. the plaintiffs acted in good faith in regard to it. 

- The complaint that the action was prematurely brought, 
because no demand had been made for payment by these 
plaintiffs, and also because the first mortgage to Price had 
not been paid, does not seem well founded. It ignores the 
possession of plaintiffs, which the jury were warranted 
in finding to have been in them and their agent. 

The matter of refusal of instructions asked by defend- 
ant was not argued in this court. Their applicability to 
the evidence is not pointed out nor the prejudice from their 
refusal indicated. So far as they state the law applicable 
to this case, they seem to have been embodied in those 
given. If counsel were relying upon error in refusing any 
of them, it should have been pointed out specifically. 

Complaint is made of No. 4 of the court’s instructions, 
as misleading and confusing, and of No. 7, as outside of the 
evidence. No. 4 seems a very plain statement of the right 
to prefer creditors. No. 7 seems a very explicit declaration 
that the accidental making of a mortgage for more than the 
amount due the mortgagee is not fraudulent. No. 9 is com- 
plained of as being in effect a direction to find for plain- 
tiffs. We do not find in it anything but a statement that 
the same law given as to the sheriff applied also to the 
drug company, and that as plaintiffs asked no judgment 
against the drug company, it should not be included in the 
general verdict, and only the value of the goods taken on 
its execution need be found as toit. We discover no error 
in these instructions, 
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It is recommended that the judgment of the district court 
be affirmed. 


KIRKPATRICK, C., concurs. LoBINnGIEr, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Note.—Section 429 of the Code of Civil Procedure, is construed in the 
following opinions, to wit: McReady v. Rogers, 1 Nebr., 124,93 Am. Dec., 
333; Bennett v. Townsend, 1 Nebr., 460; Cropsey v. Wiggenhorn, 3 Nebr., 
115; “Mercer v. James, 6 Nebr., 410; Fox v. Meacham, 6 Nebr., 533; Smith 
v. Silvis, 8 Nebr., 164; Jones v. Null, 9 Nebr., 61; Ryan v. State Bank, 10 
Nebr., 531; Lamb v. Gregory, 12 Nebr., 508; Jennings v. Simpson, 12 
Nebr., 558; Long v. Clapp, 15 Nebr., 417; Morrissey v. Schindler, 18 Nebr., 
677; Boldt v. Budwig, 19 Nebr., 745; Harle v. Burch, 21 Nebr., 710; Hoke 
v. Halverstadt, 22 Nebr., 424; Roggenkamp v. Hargreaves, 39 Nebr., 545; 
Lininger v. Webb, 51 Nebr., 15.—W. F. B. 


CLARENCE M. JONES v. GUERDON W. WATTLES. 
FILED DECEMBER 3, 1902. No. 12,383. 
Commissioner’s opinion, Department No. 1. 


1. Instructions. Instructions must be based upon, and applicable to, 
the evidence, and must not be such as to authorize the jury to 
draw an unwarranted inference therefrom. 


2. Contracts: PRINCIPAL AND AGENT. Acceptance of an offer to sell 
effccts a contract between proposer and acceptor. The fact 
that a receipt for part of the purchase price is afterward given 
to the latter’s agent, or that such receipt is signed by the 
former’s agent, is not sufficient to constitute such agents the 
contracting parties. 


3. : STATUTE OF FRAUDS: PART PAYMENT. The payment of 
part of the purchase price to an agent expressly authorized to 
make a Sale is a sufficient compliance with the statute of frauds; 
especially in the absence of any showing that the seller was 
prejudiced by payment to the agent instead of to himself.’ 


4. : MEmoRANDUM: SuBSCRIPTION: AUTHORITY. Written au- 
thority to an agent to effect a sale of corporate stock, is suffi- 
cient to authorize him to subscribe the memorandum required 
by the statute of frauds. 
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5. Evidence: Error WitHout Presupicr. A judgment will not be 
reversed merely for the admission of a single item of incom- 
petent evidence, if it is followed immediately by competent 
evidence on the same point corroborating the former, especially 
where it is apparent that the jury could not have been misled 
thereby. 


6. Breach of Contract: Nominat Damaar. Where a breach of con- 
tract is established, the injured party is entitled, .at least, to 
nominal damages, but his adversary can not complain of an 
instruction which authorizes the jury to find in his favor if it 
is found that the breach has resulted in no damage. 


Error from the district court for Douglas county. 
Action for damages on a contract of sale of stock. Tried 
below before Baxter, J. Judgment for plaintiff. Af- 
firmed. 


Lodowick F. Crofoot and Edgar H. Scott, for plaintiff in 
error. 


James H. Macomber, contra. 


Losincier, C. 


In 1898 plaintiff in error, who was then a resident of 
Columbus, Ohio, owned certain shares of stock in the 
Omaha Street Railway Company. In the latter part of the 
year he was in correspondence with one H. H. Harder, of 
Omaha, in regard to having the stock sold, and on January 
6, 1899, he wrote Harder the following letter: 


“Mr. H. H. Harder, Omaha, Nebr. 

“DEAR Sir: In reply to your valued favor of December 
27th and your telegram of yesterday, which is just at hand, 
I beg to say that I do not feel like selling our 400 shares 
of street railway stock for less than forty cents (40 cts). 
If you can find me a purchaser at that figure within a few 
days, shall be pleased to pay you a commission of $200.00. 

“According to recent financial reports from New York 
and generally throughout the country all securities bid 
fair to command very much higher prices in the near 
future. 
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“Have just wired you as follows: ‘Will sell 400 shares 
at forty cents. Nothing less.’ 

“Hoping that you will be able to make a sale of this 
stock; at the same time feeling that it is very likely to soon 
be worth fifty cents, with kindest regards, 

“Yours very truly, 
“CLARENCE M. JONES.” 

Harder sent a message in response to this, which does 
not appear to have been introduced in evidence, and on 
the following day plaintiff in error sent the following 
telegram : : 
fe TE TE ade “CoLumnpus, O., Jan. 7, 1899. 

“Am ‘sorry will take fifteen thousand eight hundred net 
ex dividend good only to day. C. M. JONES.” 

Meanwhile, Harder was attempting to effect a sale of 
the stock and was negotiating for that purpose with de- 
fendant in error and one W.S. Blackwell. Both of these 
latter parties testified that Blackwell’s part in the trans- 
action was merely that of a representative of defendant in 
error, and no testimony was offered that Blackwell pur- 
ported to be anyth:. » else. The letter and the telegram 
above set forth were both shown to Wattles by Harder and 
the latter stated that he was prepared to make a sale on 
the terms therein stated. Defendant in error thereupon 
announced that he would take the stock on these terms. 
Together with Blackwell, he went to his office in the 
Union National Bank and there drew a check on that bank 
for $1,000, payable to Blackwell’s order, and had it certi- 
fied. Blackwell took the check and indorsed thereon the 
words: “Pay to the order of H. H. Harder, agent for C, M. 
Jones. W. S. Blackwell.” He then went to Harder’s 
office, where Blackwell delivered the check to the latter, 
who thereupon gave him the following memorandum: 


“$1,000.00. OmaAHA, NEB., Jan. Tth, 1898. 
“Received of W. 8S. Blackwell, one thousand dollars, for 
pm’nt on 400 shares O. S. Ry. stock for $15,800. 
“H. H. HARDER, 
“Agt. C. M. Jones.” 
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Harder then, in the presence of both parties, wrote the 
following telegram, which was duly forwarded to plaintiff 
in error: 

“Clarence M. Jones, Columbus, Ohio. : 

“Proposition accepted. One thousand deposited. For- 
ward stock indursed in blank. No dividend pending. 

“H. H. Harper.” 


The check was indorsed by Harder as agent, deposited 
in the Commerical National Bank, passed through the 
clearing-house and was stamped “Paid” by the Union Na- 
tional Bank on January 10th. On the following day Harder 
informed defendant in error that Jones would not deliver 
the stock, and on the same day Wattles commenced this 
action. On the trial the court treated the transactions 
above reviewed as disclosing a contract between parties, 
and its breach, and left it to the jury to find the amount 
of damage. Upon the verdict thus returned, judgment 
was rendered in favor of plaintiff, and defendant prose- 
cutes error therefrom. 

It is first contended that the court erred in refusing the 
following instruction requested by plaintiff in error: 
“You are instructed that if from all the facts and cir- 
cumstances of the case, you are satisfied from the evi- 
dence that at the time of the giving of the receipt intro- 
duced in evidence, it was the intention that the agreement 
for the sale of the stock should be binding upon W. S. 
Blackwell and not upon the plaintitf Guerdon W. Wattles, 
then your verdict should be for the defendant.’’ The 
objection to this request is that it is wholly inapplicable 
to the evidence. As we have already seen, Jones made 
a distinct and unqualified offer to sell the stock upon 
certain terms. This offer was not to any definite person, 
nor need it have been, for “an offer may be made to all 
the world.” Anson, Contracts [Knowlton’s ed.], p. 39. 
It was, however, expressly and unqualifiedly accepted by 
Wattles, and that acceptance turned the offer into a con- 
tract. Anson, Contracts [Knowlton’s ed.], p. 27. The 
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delivery of the check and the taking of the receipt were 
mere incidents in the details of the contract already 
formed from this offer and acceptance. The legal re- 
lations of the parties are based upon this offer and its 
acceptance, and there is no evidence that Blackwell 
took any part in these in his own behalf. The mere 
fact that the check was given to him to deliver and that 
the receipt was made out to him in consummating these 
details of the performance of a contract already made, 
would not justify the inference that Blackwell was a con- 
tracting party, especially in the face of the testimony that 
whatever he did was done as the representative of Wattles. 
.To have given the instruction asked would have been to 
authorize, if not to suggest, to the jury, to return a finding 
with reference to the attitude of these parties, which the 
court would have been obliged to set aside. The fallacy 
of plaintiff in error’s argument throughout, is in treating 
the receipt of January 7 as though it were the contract or, 
at least, the principal item of evidence concerning the con- 
tract. Thus counsel say: “The only written evidence of 
the contract * * * is embodied in the receipt.” On 
the contrary, as we have seen, the first written evidence 
of the contract is the letter and telegram of Jones; the 
former containing instructions and authority of Harder, 
and the latter the offer to sell. Counsel asks us to suppose 
that Jones were attempting to enforce this contract 
against Wattles. The suggestion is pertinent. The con- 
tract must be mutual and neither party can enforce it 
unless both can. But what was to prevent Jones from 
holding Wattles from the moment the latter communicated 
his acceptance of the offer? It is elementary that an un- 
disclosed principal may be held as soon as discovered. 
Mechem, Agency, sec. 695. As we view the case, Wattles 
was not even an undisclosed principal. He conducted 
negotiations personally with Harder prior to the sale, and 
he himself, and not Blackwell, communicated the aecept- 
ance of the offer. But even had he remained undisclosed 
during this time, still Jones was informed by Harder’s 
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telegram of January 10th, that Wattles was the pur- 
chaser, and thus before Jones had repudiated the con- 
tract himself, he was furnished with the information 
which enabled him to enforce the liability of Wattles. 
It is, of course, true that a party is entitled to have his 
theory of the case submitted to the jury; but the rule is 
subject to the important qualification, which all the au- 
thorities cited by counsel on this point recognize, that his 
theory must be applicable to, and based on, the evidence. 
It must not be such as will permit the jury to draw an 
inference which the evidence will not justify. Shiverick 
v. Gunning Co., 58 Nebr., 29; City of Omaha v. Coombe, 
48 Nebr., 879. 

Persons v. McDonald, 60 Nebr., 452, and its citations, 
are relied upon in support of the contention that the court 
should have given the following charge: “You are in- 
structed that the evidence in this case shows that the 
contract as shown by the receipt introduced in evidence, 
is in law the contract of H. H. Harder, and is not 
binding upon the defendant in this case.” The request, 
as it appears in the record, is somewhat ambiguous; 
but aside from this, we think it should not have been 
given. This is not a case where the contract was signed 
-by an agent. The offer out of which the contract arose 
was, as we have seen, signed by the principal. For 
the reasons already discussed, the signing of the receipt 
by Harder subsequent to the acceptance by Wattles of 
the written offer, could not change the character of the 
contract. In the case relied upon by counsel, the entire 
contract was in writing. How the offer and acceptance 
may have been evidenced there does not appear, nor is it 
material, since all prior negotiations were merged in this 
complete written instrument, which was signed in such a 
- way as to bind the agent only. The court in the opinion 
distinguishes the case cited from McWilliams v. Lawless, 
15 Nebr., 131, where the receipt was fuller than here, 
though the signature was similar, and where the court 
says that parol evidence is admissible to show that the 
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contract is really that of the principal. In the case at bar, 
aside from the fact that the contract was already formed 
through the acceptance of the offer, there is the further fact 
that the receipt was a mere memorandum, not purporting 
to be complete in itself, and therefore explainable by parol. 

It is further contended that the contract was void under 
the statute of frauds and that the part payment by delivery 
of the check was not sufficient to satisfy the statute, because 
Harder was not authorized to receive payment; and in this 
connection Harder’s agency for Jones is wholly denied. 
We are at a loss, then, to understand the latter’s letter of 
January 6th. This did not, as counsel urge, merely 
authorize him to find a purchaser, for in so doing counsel 
ignore the other portions of the letter. Jones offers to pay 
Harder a commission of $200, and closes by, “Hoping that 
you will be able to make a sale of this stock.” This was 
more than was required in order to constitute Harder an 
agent for the purpose of effecting a sale. It would have 
been sufficient had Jones expressed consent, however re- 
luctant; but by this letter he shows not alone consent, but 
also desire, not to say anxiety, that the sale be made by 
Harder. Indeed, if Harder was not the agent of Jones, 
what was he? He certainly was not a purchaser of this 
stock, and there is not the slightest evidence that either 
Blackwell or Wattles clothed him with any authority to 
act for them. Moreover, the other correspondence between 
Jones and Harder indicates that this transaction was but 
one among others in which Harder had represented plain- 
tiff in error in Omaha. As the latter is not shown to have 
had any other representative in that city, and especially 
when Wattles was shown the letter and telegrams relating 
to the stock in question, we think he was pursuing the 
course of an ordinarily prudent man in having this instal- 
ment of the purchase price paid to Harder. The check was 
certified and passed through the bank in the regular way, 
and no objection was made then or afterward as to the form 
of the payment. 

Counsel cite many authorities in support of their conten- 
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tion that a broker has no implied authority to receive pay- 
ment unless the property forming the subject of the sale is 
in his possession. These were cases where the purchaser 
made payment to the broker, and the latter failed to account 
to the seller, and the courts, applying the principle that 
where one of two innocent parties must suffer, the one who 
made the loss possible must bear it, and that a broker is 
the agent of both parties, hold that the purchaser is charge- 
able with notice of limitations upon his authority from the 
seller. It will be seen that none of these essential facts 
appear in the case at bar. Harder was not, technically, a 
broker, because he is not shown to have been acting for Wat- 
tles, and was, therefore, not the agent for both parties. 
Moreover, there is no question of a failure to account to 
Jones, and no claim of any loss by him. The only question 
here involved is whether the payment thus made was suffi- 
cient to satisfy the statute of frauds. None of the cases 
cited present that question and none of them, so far as we 
have been able to find, contain the slightest indication, even 
by way of dicta, that such payment would not be sufficient 
for that purpose, especially where no loss on that account 
results to the seller, and where at the time the agent’s au- 
thority is not repudiated. We presume that if the transac- 
tion had been permitted to proceed far enough, so that the 
money had been actually remitted to Jones, there would 
have been no question but that the statute of frauds would 
be satisfied. Must that result be prevented because Jones 
interfered and repudiated the transaction, not on the 
ground of Harder’s lack of authority, but because of a con- 
clusion not to perform? . 

But even were it true that this part payment was insufii- 
cient, we still think that the statute of frauds is complied 
with in this case by the written memoranda of the parties. 
In the first place, authority is not wanting for the proposi- 
tion that an offer in writing, signed by one party (as was 
plaintiff in error’s telegram of January 7th, taken in con- 
nection with the letter of the day previous), is a sufficient 
memorandum to satisfy the statute of frauds if it be fol- 
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lowed up by an acceptance, even though in parol, by the 
other party. Reuss v. Picksley, L. R. 1 Exch. (Eng.),342; 
Hawkinson v. Harmon, 69 Wis., 551; Sanborn v. Flagler, 9 
Allen [Mass.],474; Tufts v. Plymouth Gold Mining Co., 14 
Allen [Mass.], 407. But we need not rest our decision 
of the point on this proposition alone, for the receipt 
signed and delivered by Harder as the agent of Jones con- 
stituted a sufficient memorandum to meet the require- 
ments of the statute. The objection that Harder was not 
authorized in writing to subscribe his name is answered 
by the terms of plaintiff in error’s letter of January 6th, 
where he not only gives the authority, but expresses the 
hope that the sale might be made by Harder. The author- 
ity thus givén must be treated as including every step 
which was necessary to carry it out. If the contention is 
sound that there could be no sale in this case without a 
subscription by Jones or his agent, it necessarily follows 
that when Harder was empowered to effect the sale he was 
thereby authorized to make the subscription. As was said 
in Pringle v. Spaulding, 53 Barb, [N. Y.], 17,—a stronger 
case than this, because the subject-matter was real estate 
and the agent’s authority was not in writing, that not be- 
ing required by the statute: “An authority to do an act, 
includes an authority to employ whatever means are neces- 
sary to accomplish a due execution of the power.” The 
fact that this memorandum was not signed until after the 
offer had been accepted and the contract formed is im- 
material. “The memorandum may be subsequent to the 
contract itself.” 1 Reed, Statute of Frauds, sec. 355; Cf. 
Sheehy v. Fulton, 38 Nebr., 691; Riley v. Bancroft’s Es- 
tate, 51 Nebr., 864. We are satisfied that this contract 
meets the requirements of the statute of frauds. 
Complaint is made concerning the admission of testi- 
mony by defendant in error that there were no accrued 
dividends from the stock in question at the time of the 
sale. The object of this testimony is not entirely clear. 
A number of witnesses were examined on both sides con- 
cerning the value of the stock. Among others, defendant 
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in error was interrogated on this point, and his compe- 
tency to testify was questioned by counsel for plaintiff in 
error. His testimony that no dividend was pending might 
have been material as showing his qualifications to testify 
as to the value of the stock. In this view,-his statement 
as to what he ascertained would have been admissible, not 
for the purpose of proving the declarations of a third 
party, but merely to show what steps the witness had taken 
to qualify himself to give an opinion concerning the value 
of the stock; for its dividend-bearing character would cer- 
tainly be an element in determining its value. But if it be 
conceded that this testimony was incompetent, we do not 
think it was prejudicial, because the secretary of the cor- 
poration whose stock was the subject of the sale testified, 
after an examination of the corporate records, that there 
were no accrued dividends. If, then, the admission of de- 
fendant in error’s testimony on this point was error, we 
must hold it to be error without prejudice. It is like ad- 
mitting parol evidence as to the contents of a written in- 
strument and then immediately afterward introducing the 
instrument itself, and showing that it conforms to the tes- 
timony given. The practice could not be commended, but 
since it could not mislead the jury or prejudice the de- 
feated party, we would hardly be justified in reversing, 
merely because of it, a Judgment otherwise correct. ; 

Finally, it is urged that the court erred in charging the 
jury that its finding should be in favor of the plaintiff 
‘unless you find from the evidence that the plaintiff was 
in no way damaged by the failure and the refusal of the 
defendant to deliver to plaintiff the said 400 shares of 
stock.” It is claimed that this instruction places the 
onus probandi upon the defendant. But it is conceded 
that the court correctly states the rule as to the burden of 
proof in a previous instruction. We do not see that this 
was qualified by the charge complained of. In the latter 
the trial court was speaking, not of the burden of proof, 
but of the amount ‘of damage, and as the evidence dis- 
closes a breach of the contract, plaintiff was entitled, at 
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least, to nominal damages. Mollyncause v. Wittenberg, 
39 Nebr., 547. The instruction, therefore, in so far as it 
implied that the jury might find for defendant in case 
plaintiff was found not to have been damaged, was less 
favorable to the latter than he was entitled to. But of 
this plaintiff in error is in no position to complain. 

We have now reviewed the questions discussed by coun- 
sel in their briefs. Other points are raised in the petition 
but as they are not argued they must, under a well-settled 
rule of this court, be treated as waived. We may add that 
the judgment below seems to us not alone free from techni- 
cal and prejudicial error, but morally just, as well. Plain- 
tiff in error made the offer to sell his stock on his own 
terms, and so far as appears, voluntarily and without 
Sffort at inducement from any one; least of all defendant 
in error. The latter accepted his terms entire and seems 
to have been proceeding in good faith to carry out the con- 
tract when it was repudiated. We do not think that this 
court should be asked to deprive him of its benefits, or that 
plaintiff in error should expect to be relieved of the legal 
consequences of his acts, even though the stock might have 
brought more if sold to some one else. 

We therefore recommend that the judgment be affirmed. 


Hastines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


RoyaL NEIGHBORS OF AMPRICA VY. FRANCIS H. WALLACE. 
FILeD DECEMBER 3, 1902. No. 11,335. 
Commissioner’s opinion, Department No. 1. 


1. Life Insurance: APPLICATION: PROVINCE oF Jury. Certain state- 
ments in an application for life insurance, which are made a 
part of the policy issued, being representations, the validity 
of the policy depends upon their substantial truth; and it is 
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for the jury to say whether the answers were true or false, 
and if false, whether false in some particular material to the 
risk. But itis not for the jury to say that the answers, though 
substantially untrue, were nevertheless immaterial; the ma- 
teriality of the representations having been by the parties con- 
cluded and determined by the form of the contract between 
‘them. 


2. Former Opinion Modified. The rule as announced in the second 
syllabus of the former opinion in this case, Royal Neighbors of 
America v. Wallace, 64 Nebr., 330, modified, but the decision 
therein given adhered to. 


3. Life Insurance Policy: Instructions: Jury. Where in an action 
upon a life insurance policy, by the instructions of the court 
the jury are left at liberty to disregard all representations, as 
immaterial to the risk, it is prejudicial error, requiring the 
reversal of the case. 


4. Charge to Jury. Where the charge to the jury, given on the 
court’s own motion, contains a misstatement of the law, the 
question on review will be whether such misstatement misled 
the jury, and if it probably did, the judgment will be reversed. 


Error from the district court for Dodge county. Re- 
hearing of case reported in 64 Nebr., 330. Action in the 
nature of assumpsit, on a benefit certificate. Tried below 
before Grimson, J. Judgment for plaintiff. Defendant 
brings error. Former opinion modified and judgment be- 
low reversed. 


J. G. Johnson, Clark C. McNish and J. I’. Hess, for 
plaintiff in error. 


° 


Frank Dolezal, contra. 


KIRKPATRICK, C. 


A prior opinion: written in this case is reported in 64 
Nebr., 330, wherein the facts are fully set out, and need 
not be restated herein. In that opinion, in the second 
paragraph of the syllabus, occurs the following lan- 
guage: “Where representations are of such a character 
that their materiality is a matter of common knowledge, 
upon which reasonable minds could not differ, it is error 
to submit the question of their materiality to the jury.” 
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A motion-for rehearing made by defendant in error has 
been allowed; the question for reconsideration thereby 
presented being that contained in the syllabus above 
quoted, all other questions having been eliminated. De- 
fendant in error now contends that the holding of this 
court that the submission to the jury of the question of the 
materiality of the representations was reversible error is 
mot well sustained, for several reasons: (1) That such 
holding is at variance with the prior adjudications of this 
court; (2) the citations made by this court in support of 
its conclusion are not in point, because taken from states in 
which the doctrine of warranties as at common law is ad- 
hered to, in which cases the materiality of the statements 
is not involved; (3) that the submission of the question of 
materiality of the representations to the jury was, at most, 
harmless error, because the materiality of the questions 
is patent to every fair mind, that the jury must be pre- 
sumed not to have differed from other fair minds, and that 
there is ample testimony to sustain their verdict, assuming 
that they regarded the representations as material; and 
(4) that in giving the instructions submitting the ques- 
tion of materiality, the court literally followed the aver- 
ments in the answer of the defendant association, in 
charging that the answers of the assured were knowingly 
and willfully untrue and were as to facts material to the 
risk. 

If the submission of this question was error, then it 
must be conceded to have pervaded the entire charge of the 
court. Only one instruction out of several need be quoted, 
the instructions being substantially alike: 

“8, You are instructed that the fifth point for your de 
termination arises from the following question and an- 
swer in the application, to-wit: ‘Have you ever had hem- 
orrhages?’ Ans. ‘No.’ If you believe from the evidence 
that this representation was material to the risk, that 
it was willfully and knowingly false, and intended by 
the assured to deceive the defendant, and that the defend- 
ant relied upon and acted upon said alleged false and 
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fraudulent statement, then the plaintiff can not recover, 
and you should find for the defendant; but, if you believe 
from the evidence that said representation was true, or 
true to the best of her knowledge and belief, and was not 
intentionally made to deceive the defendant; or that it 
was not material to the risk; or that the defendant. did not 
rely upon it in issuing the certificate, then you should find 
for the plaintiff on this point.” 

That the answers to the questions asked of the assured 
herein were representations, and not warranties, is the law 
of this case. Before considering the specific contentions of 
defendant in error made at this hearing, it may be well 
to examine the question presented, namely, in an action 
on a life insurance policy, is it error to submit to the jury 
the question whether the answer made by the assured to a 
question asked by the company is or is not material] to the 
risk assumed by the insurer? In other words, may the 
jury be left at liberty to disregard all the testimony with 
reference to the truth or falsity of a given answer, if to 
them the question and answer were immaterial to the risk, 
and conclude that the answer, being immaterial to the 
risk, it is immaterial whether true or false. Prior de- 
cisions of this court have already drawn the plain dis- 
tinction between a warranty and a representation. Mina 

- Ins. Co. v. Simmons, 49 Nebr., 811. It is the settled law 
here that statements will not be construed as warranties 
unless there is no room for another construction. Mod- 
ern Woodmen Accident Ass’n v. Shryock, 54 Nebr., 250. 
Whether a statement is a representation or a warranty 
is for the court. The question of the materiality of a 
warranty can not in any event be either a question for 
the court or jury, because it is upon the literal truth of a 
warranty that the validity of the policy depends, without 
reference to its materiality. Mina Ins. Co. v. Simmons, 
supra. 

The answers in this case being representations, the valid- 
ity of the policy did not depend upon their literal truth. 
It was sufficient if they were substantially true; that is, 
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were they true in every particular material to the risk? 
This question was manifestly one for the jury. It was for 
them to say whether the answer, if false, was false to a 
degree or in a sense that materially affected the risk, or, 
in other words, was it false to such an extent that the in: 
surance company, had it known the absolute truth, would 
not have assumed the risk? This, we apprehend, is the very 
distinction between a representation and a warranty. In 
the case of a warranty, it can not be said that, though liter- 
ally false, it is substantially true. In the case of a repre- 
sentation, the law clearly contemplates that it shall be 
viewed liberally, and though false, as a matter of fact, to a 
degree sufficient to defeat the liability of the company if it 
were a warranty, it may nevertheless, as a representation, 
be held to be substantially true. An applicant might, in 
answer to a question, “How old are you?” say that he was 
thirty; and should the proof show that he was twenty-nine, 
thirty-one, or thirty-six, it would be for the jury to say 
whether the answer was false in a particular material to 
the risk. So, likewise, in the case of a negative answer to 
the question, “Have you ever had hemorrhages, or spit- 
ting of blood?” where the proof might tend to show that 
the blood-spitting resulted several times from the extrac- 
tion of a tooth, or an affection of the throat, or had occur- 
red at a remote point of time, and in inconsiderable quanti- 
ties, in such case the jury would be called upon to say 
whether the representation, though false if viewed literally, 
was false in a particular material to the risk. No other 
view is consistent with the legal conception of a represen- 
tation. In every instance where the truth of the answer 
made is denied, and testimony tendered to show its falsity, 
the substantial truth of the answer must be left to the 
jury. This we understand to be the doctrine in this state. - 
Kettenbach v. Omaha Life Ass’n, 49 Nebr., 842. In the 

case cited it is said to be the burden of the insurance 
company to plead and prove that the answers were “false 
in some particular material to the insurance risk.” But 
quite a different question was submitted to the jury in 
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this case, namely, the question whether the representa- 
tion was material to the risk; the court saying: “If you 
believe from the evidence that this representation was 
material to the risk”; and further on in the instruction it 
is again said, “But if you believe * * * that it was 
not material to the risk.” Our- understanding of the 
law is that the jury are to pass upon the materiality 
of the variance of an untrue answer from the truth, 
but this instruction submits the question of the mate- 
riality of the answer itself. It is apparent that by this 
instruction and the others like it, the jury were left at 
liberty to decide that the question, “Have you ever had 
hemorrhages?” was wholly immaterial to the risk, so 
that whether the answer was true or false, it would 
not affect the liability of the defendant company. The 
natural disposition of the human mind to avoid onerous 
effort, its proneness to move along the line of least resist- 
ance, and to turn away from a long and laborious investi- 
gation of conflicting facts, may well suggest the inquiry 
whether such an instruction would not encourage a jury 
to take a short cut to a verdict; being clearly authorized 
by the court to regard all the representations as immate- 
rial, being not unlikely to assume in such an event that 
the company, having taken the benefits of its contract, 
should now assume its burden. Ifit were a matter of prin- 
ciple and reason alone, we would be strongly inclined to 
doubt that such an instruction could be sustained. 

In Miller v. Mutual Benefit Infe Ins. Co., 31 Ia. 216, 
232, it is said: “Whether there has been such substantial 
compliance, that is, whether the representation is, in every 
material respect, true, is a question of fact for the jury. 
But it is not for the jury to say that the representation, 
though substantially untrue, is, notwithstanding, imma- 
terial.” 

In Campbell v. New England Mutual Life Ins. Co., 98 
Mass., 381-407, it was held that it was the province of the 
jury to determine upon the evidence, and in view of all the 
circumstances under which the spitting of blood by An- 
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drew Campbell was testified to before them, “whether his 
representations in regard to it, in his answers to the in- 
quiries of the company, varied from the truth in any 
respect material to the risk. It was for them to judge 
not only of the fact of variance, but of its extent and ma- 
teriality.” And yet they could not, under the guise of 
doing this, find that diseases and infirmities were not ma- 
terial to be disclosed, “which the parties had by the form 
of the policy and application, conclusively made material.” 

In construing this contract on the former appeal, it was 
held that where the representations are of such a char- 
acter that their materiality is a matter of common knowl- 
edge, upon which reasonable minds could not differ, their 
materiality should not be submitted to the jury. Our in- 
vestigation has led us to the conclusion that this state- 
ment of the rule is not wholly sound. The better and safer 
statement of the rule would seem to be one in harmony 
with the authorities herein cited,—that the asking of the 
question by the company is a declaration by it that the 
fact sought to be elicited by the question is material, and 
the answer by the applicant, whereby he procures the 
policy to be issued, is an assent to its materiality; the form 
of the application and the policy constituting an agree- 
ment that the statements are material to the risk. Muller 
v. Mutual Benefit Infe Ins. Co., 31 Ia., 216, 282; May, In- 
surance [4th ed.], sec. 185; Mutual Benefit Life Ins. Co. v. 
Wise, 34 Md., 588; Campbell v. New England Mutual Life 
Ins. Co., supra. Such a construction would still, in each 
instance, leave open to the determination of the jury the 
question whether the answer or representation was true, 
and if not, whether its variance from the truth was ma- 
terial to the risk. ; 

In Pennsylvania, the doctrine of warranties as at com- 
mon law obtains, except as modified by the Pennsylvania 
act of June 23, 1885, providing,in substance, that an untrue 
statement in a policy containing a warranty shall not avoid 
the policy unless it relate to some matter material to the 
risk. It is apparent that under such a statute the ques- 
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tion for judicial investigation would be whether any fact 
concerning which inquiry was made, and an untrue an- 
swer was given, was material to the risk. This is one of a 
class of statutes enacted to relieve against the hardship 
of strict warranties in insurance policies. Pennsylvania 
Mutual Life Ins. Co. v. Mechanics’ Savings Bank & Trust 
Co., 72 Fed. Rep., 413. The distinction between the com- 
mon law applicable to insurance policies in Pennsylvania, 
and as there modified by statute, and the law of this state, 
is that the former regards all material statements to be 
warranties, so that where one is shown to be untrue, the 
question occurs upon its materiality; while in this state, 
statements which the parties themselves have agreed to 
be warranties may nevertheless be held representations, 
as already decided in the prior opinion in this case. Ac- 
cordingly it was held in March v. Metropolitan Life Ins. 
Co., 186 Pa. St., 629, heretofore cited in the prior opinion, 
that where the materiality of an untrue statement is of 
doubtful character, its materiality should be decided by the 
jury; but certain questions were therein held to be mate- 
rial, and therefore the submission to the jury of the ques- 
tion of their materiality was held to be error. In the case 
at bar, the representations are held as a matter of law to 
be material, and being material, the question of their ma- 
teriality could not be submitted to the jury. In March v. 
Metropolitan Life Ins. Co., supra, it is said: “Where the 
materiality of a statement to the risk involved is itself of 
a doubtful character its materiality should be submitted 
to the jury.” In that case, whether the falsity of a state- 
ment shall avoid the policy is to be determined by its 
materiality. If material, it is a warranty; if not, and it 
has been made in good faith, it can not effect a forfeiture. 
It is to be observed that under the Pennsylvania law, if a 
statement is material to the risk, and is untrue, the policy 
is forfeited; whereas under our law, a statement may be 
material, it may be untrue, and yet the policy valid, if its 
falsity is not in some particular material to the risk. Un- 
der the one law, given a statement conceded to be untrue, 
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the question would be upon its materiality, and not the 
extent of its variance from the truth; under the other law, 
given a statement conceded to be untrue, the sole question 
would be the extent to which it varied from the exact 
truth, and whether the variance affected the risk. It may 
be further noted that by the Pennsylvania act, modify- 
ing the common law, an untrue statement, if immaterial 
and if made in good faith, shall not forfeit the policy. 
Hermany v. Fidelity Mutual Life Ass'n, 151 Pa. St., 17. 
But on the other hand, it has been said: “If, though the 
question untruly answered relates to something not di- 
rectly material to the risk, the untrue answer is made in 
bad faith,—that is, with a knowledge of its falsity, and 
for the purpose of misleading the company into the con- 
tract,—the implication of the statute is that the rule 
at common law shall prevail, and the policy shall be 
avoided.” Pennsylvania Mutual Life Tus. Co. v. Mechan- 
ies’ Savings Bank & Trust Co., T2 Fed. Rep., 418, 419. 
Whereas, under the law in this state, it would seem that 
the falsity of an answer or representation in a particular 
material to the risk avoids the poligy, without reference to 
the good faith of the applicant. In Pennsylvania, there- 
fore, the falsity of an answer suggests two questions to be 
determined by judicial investigation, namely, its material- 
ity, and its bona fides. Accordingly it was said in Hermany 
v. Fidelity Mutual Life Ass’n, supra, construing this stat- 
ute (p. 23): “This act has effected a change in life insur- 
ance contracts,—a much needed change so far as some 
insurance companies are concerned. The questions of ma- 
teriality and good faith are ordinarily questions of fact, 
and therefore for the jury. They were certainly so in 
this case.” And further it is said: “The evident purpose 
of this legislation was to strike down, in this class of cases, 
literal warranties so far as they may be resorted to for 
the disreputable purpose of enforcing actually immaterial 
matters. It provides a rule of construction for the pur- 
pose of preventing injustice.” From this it is apparent 
that the purpose under the Pennsylvania law of submit- 


2 


552 NEBRASKA REPORTS. [VOL. 66 


Royal Neighbors of America v. Wallace. 


ting an answer to the jury which is supposedly false is to 
determine—first, whether it is material, and second, 
whether it was made in good faith, in order to determine 
whether it shall be wholly disregarded or be held to be a 
strict warranty under the law. Before it can ke disre- 
garded, as immaterial, it must have been made in good 
faith. It is, therefore, peculiarly a question for the jury. 
We are, therefore, of the opinion that March v. Metropoli- 
tan Life Ins. Co., supra, is not applicable in this case, and 
can not be cited, either as in harmony or in conflict with 
the rule herein announced,—that the materiality of the 
representation is concluded by the agreement of the par- 
ties, and that the jury can alone pass upon the extent and 
materiality of any variance from the truth. 

In the brief of counsel for defendant in error, there is a 
reference to 1 Bacon, Benefit Societies & Life Insurance, 
section 219, to the effect that whether the representation is 
material is a question for the jury. The cases appended to 
the text, which we have examined, do not sustain the point. 
Only a few of them need be mentioned. Jfutual Benefit 
Life Ins. Co. v. Wise, 34 Md., 588, holds that the repre- 
sentations were made material by agreement of the par- 
ties, and that their truth alone was open to the considera- 
tion of the jury. In Doty v. New York State Mutual Bene- 
fit Ass’n, 9 N. Y. Supp., 42, there was a sharp conflict in 
the testimony as to whether the representations were true 
or false, and it was held that the question of their truth 
was properly submitted to the jury. The other cases can 
not be said to bear upon the question at issue. 

Defendant in error contends that the instructions are in 
harmony with Kettenbach v. Omaha Life Ass’n, 49 Nebr., 
842. We do not think so. There it is said that the com- 
pany has the burden of proving that the answers were false 
in some particular material to the risk. It can not be said 
that any language in that opinion warrants the submission 
to the jury of the question whether the representations 
were material. 
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It is urged that defendant below can not predicate 
error upon the giving of these instructions because in 
their giving the trial court followed literally the aver- 
ments as made in the answer of the company. The de- 
fendant below alleged as to each of the answers that it 
was “knowingly and willfully untrue and false, and was 
as to a fact material to the risk.” ° Assuming, without de- 
ciding, that the error would be waived, had the company 
pleaded and sought to prove that the answers were ma- 
terial to the risk, we can not say that it is clear that such 
was the intention of the pleader in the case at bar. Plead- 
ings are to be liberally construed, except as to the omission 
of material facts, when the presumption is that they do 
not exist. Code of Civil Procedure, sec. 121; McArthur v. 
Clarke Drug Co., 48 Nebr., 899; School District No. 16 v. 
School District No. 9, 12 Nebr., 241. It was incumbent 
upon the defendant company to plead and prove—first, that 
the answer was untrue; and second, that it was untrue in 
some particular material to the risk. Kettenbach v. Omaha 
Life Ass’n, supra. It was not incumbent upon the defend- 
ant to plead and prove that the answers were material 
to the risk. Did it so plead? We think the reasonable 
intendment of the pleading is that the answer was untrue, 
and was untrue as toa fact material to the risk. However, 
by the instruction under consideration, the jury were told 
that they might disregard the representations of the as- 
sured, aS immaterial, without reference to their truth. 
Where incorrect instructions are given, the error will not 
be deemed harmless on review unless such fact is made 
clearly to appear from the record. McCook v. Kemp, 59 Pace. 
Rep. [Kau. App.], 1100. Under the record and evidence in 
this case, we do not think that this error can be said to be 
harmless or immaterial. It is true that defendant’s re- 
quested instructions were based wholly upon the theory 
that the answers must be literally true before plaintiff 
could recover, and not substantially true, but the failure 
of defendant in this re~ard did not relieve the trial court 
of the duty correctly to instruct the jury as to the law. 
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Where instructions given are vague, incomplete and uncer- 
tain, better instructions should be tendered. Brownell v. 
Fuller, 60 Nebr., 558. And a failure so to do has fre- 
quently been construed as a waiver of the error. Siour 
City & P. R. Co. v. Finlayson,* 16 Nebr., 587. But we do 
not think that this rule applies to cases where a party re- 
quests instructions wrong in point of law, and the court, 
in refasing those tendered, gives in lieu thereof other in- 
structions equally erroneous, to which exceptions are duly 
taken. The case then comes under the rule that where the 
instruction given is wrong, the question is whether the 
jury were, or may probably have been, misled by such mis- 
statement of the law. Upon an examination of this record 
we are left wholly in doubt whether the verdict would not 
have been otherwise had the instructions been free from 
the error pointed out. It is therefore apparent that the 
case should be reversed and the cause remanded for fur- 
ther proceedings. The judgment announced in the former 
opinion should be adhered to, and the rule of law as an- 
nounced in the second syllabus should be modified as in- 
dicated. It is recommended that the same be done. 


Hastings, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. The rule an- 
nounced in ihe second syllabus of the former opinion 
modified. 

REVERSED AND REMANDED. 


*49 Am. Rep., 724. 
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1. Arbitration: AGREEMENT: OUSTER OF CouoRT. An agreement be- 
tween parties to a contract that neither shall maintain a suit 
thereon after breach,—all differences to be settled by arbitra- 
tion,—is without binding force, as tending to oust the courts of 
their jurisdiction. 


2. 


: An agreement by which parties thereto 
stipulate in advance not to enforce, by a resort to a court of 
justice, a substantial right which may subsequently be involved 
in dispute between them, but to submit such right to the de- 
cision of a private tribunal, although other questions involved 
may be reserved for adjudication by the courts, can not be 
enforced. 


3. : : : Insurance: Loss. An insurance policy 
provided that the insurer sRould not be liable beyond the actual 
cash value of the property at the time of loss; the loss or 
damage to be ascertained by the insured and the insurer, and 
in case of disagreement, then by arbitrators, selected in the 
manner indicated in the contract. Held, That when, in the first 
instance, the insured and insurer eould not agree as to the 
extent of the loss, there was a valid and subsisting cause of 
action, subject to adjudication by a court of law, and that the 
stipulation to arbitrate the amount of loss could not be enforced, 
as tending to oust the jurisdiction of the courts. 


Error from the district court for Lancaster county. 
Action on an insurance policy. Tried below before 
Houmes, J. Judgment for plaintiff. Affirmed. 


Genio M. Lamberston, Frank M. Hall, Carlton C. Mar- 
lay and Barger & Hicks, for plaintiff in error. 


Halleck F. Rose and Wilmer B. Comstock, contra. 


Charles J. Greene, Ralph W. Breckenridge and John 
CO. Kinsler, amici curve. 


KIRKPATRICK, C. 


This is an action brought to recover for a loss claimed 
to have accrued under a policy of insurance. The insured 
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had judgment below, and the case is brought to this court 
upon error by the insurance company. The single question 
presented and requiring consideration is the validity of a 
provision in the policy making a submission of the ques- 
tion of the amount of loss to arbitrators, and an award 
thereon, a condition precedent to the right to maintain an 
action. The agreement providing for arbitration is as 
follows: “In the event of disagreement as to the amount 
of the loss the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the insured 
and this company each seiecting one, and the two so 
chosen shall first select a competent and disinterested 
umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and 
damage, and, failing to agree, shall submit their differ- 
ences to the umpire; and the award in writing of any two 
shall determine the amount of such loss; * * * No suit 
or action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after 
full compliance by the insured with all the foregoing re- 
quirements.” It has been ably and earnestly contended in 
briefs of counsel and in the argument at the bar, that there 
is nothing in the provision quoted contrary to sound public 
policy, or contrary to the prior decisions of this court, and 
that it ought, therefore, to be given full force, rendering a 
refusal on the part of the insured to arbitrate a good plea 
in bar to the action. 

It is an incident of every contract that a breach on the 
part of one of the parties thereto gives to the other a cause 
of action enforceable in a court of law or equity; and an 
agreement between parties to a contract that neither shall 
maintain a suit thereon after breach—any differences to 
be settled by arbitration—is without binding force, as tend- 
ing to oust the jurisdiction of the courts. The doctrine is 
stated by Mr. Justice Hunt in Home Ins. Co. v. Morse, 20 
Wall. [U. 8.], 445, 451, as follows: “Every citizen is en- 
titled to resort to all the courts of the country, and to 
invoke the protection which all the laws or all those courts 
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may afford him. A man may not barter away his life or 
his freedom, or his substantial rights. * * * Ina civil 
case he may submit his particular suit by his own consent 
to an arbitration, or to the decision of a single judge. So 
he may omit to exercise his right to remove his suit to a 
federal tribunal, as often as he thinks fit, in each recurring 
case. In these aspects any citizen may, no doubt, waive the 
rights to which he may be entitled.* He can not, however, 
bind himself in advance by an agreement, which may be 
specifically enforced, thus to forfeit his rights at all times 
and on all occasions, whenever the case may be presented.” 
The case quoted from involved the validity of a contract 
between the state of Wisconsin and the Home Insurance 
‘ Company of New York, by which the latter agreed, in com- 
pliance with a statute of Wisconsin, not to remove any 
suit brought against it in the state courts for trial into the 
federal courts, and the agreement was held to be non- 
enforceable. That decision announced the proposition that 
a party might, in any particular case, waive his right to 
remove his suit to the federal courts, but that he could not 
in advance, by agreement, bind himself that in case a 


*In 1858, Michael Cancemi was indicted for the murder of Eu- 
gene Anderson, committed while the defendant was engaged in burg- 
larizing a shoestore. The indictment was removed to the oyer and 
terminer, and the trial there resulted in a disagreement of the jury. 
It was then removed, by certiorari, to the supreme court, and sent 
for trial to the New York circuit, and tried before Mr. Justice Davies. 
The result was a conviction, but a subsequent reversal. Cancemi »v. 
People, 16 N. Y., 501. On a second trial, there was a withdrawal of 
a juror during the trial and an agreement—to which the prisoner was 
a party—that the record should show a trial to twelve jurymen. 
Conviction. Held, on review, that the consent of the prisoner was a 
nullity and the conviction illegal. Cancemi v. People, 18 N. Y., 128. This 
is the leading case in the United States on the point, and has been fol- 
lowed in State v. Mansfield, 41 Mo., 470; Bell v. State, 44 Ala., 393; Allen 
v. State, 54 Ind., 461; Williams v. State, 12 Ohio St., 622; Hill v. People, 
16 Mich., 351. But see, contra, State v. Kaufman, 51 Ja., 578. A different 
rule from that laid down in a majority of the foregoing decisions 
has been held to obtain in misdemeanor cases. Commonwealth ». 
Dailey, 12 Cush. [Mass.], 80; Murphy v. Commonwealth, 1 Met. [Ky.], 365. 
It is hard to discover any well-grounded reason for a distinction be- 
tween felonies and misdemeanors as to this and similar questions, 
é. g., such an one as was raised in Brotoning v. State, 54 Nebr., 203, 205, 
and Allyn v. State, 21 Nebr., 593. Did not this distinction have its 
origin in the humanity of the judges, in the days when they cropped 
the ears and slitted the nose of the man convicted of a felony? 
—W.F. B. 
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future suit should arise, he would not avail himself of the 
right to remove it to such courts, because every man is 
entitled to resort to all the courts and invoke their protec- 
tion, and can not be held to an agreement to enforce which 
would result in depriving him of a substantial right guar- 
anteed by thelaw. The provision found in the constitution 
of the state (section 18, Bill of Rights) embodies the same 
general proposition: “All courts shall be open, and every 
person, for any injury done him in his lands, goods, person, 
or reputation, shall. have a remedy by due course of law, 
and justice administered without denial or delay.” Thus 
it will be seen that a stipulation that no suit shall 
be maintainable upon the contract after breach, is void. 
This proposition, we understand, is conceded in the case at 
bar; and if the stipulation above quoted results in ousting 
the courts of jurisdiction, it must be held unenforceable. 

But it is contended that the provision does not contem- 
plate ousting the jurisdiction of the courts; that the con- 
tract merely provides for an adjustment by arbitration of 
the amount of the loss, leaving the question of liability to 
be adjudicated in the usual channel of the courts. Be- 
tween this kind of a stipulation, it is said, and one provid- 
ing, for the submission of all matters in dispute, including 
the question of liability, there is a definite distinction—the 
former valid and enforceable, the other admittedly opposed 
to the policy of the law. The theory of plaintiff in error 
is that under such a stipulation in the contract, the award. 
becomes a condition precedent to the right of action; that 
no cause of action accrues until the arbitrators have made 
an award. Such an agreement, it is contended, does not 
oust the courts of jurisdiction, for the reason that parties 
are at liberty to contract that in the event of unliquidated 
damages arising from contract, such damages shall be 
liquidated and ascertained by a given mode; both parties 
binding themselves to refer that question to a private 
tribunal of their own selection, clothing that tribunal with 
power finally and conclusively to adjudicate that ques- 
tion. Stated in other terms, the contention of plaintiff in 
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error amounts to a concession that the parties can not bind 
themselves to settle the question whether the company is 
liable at all in this manner, because the policy of the law 
forbids such an agreement, but that they are free to stipu- 
late that the amount of the loss shall be ultimately decided 
by a mode agreed upon, other than a resort to the courts. 
If this distinction is sound, the arbitratiun and award 
must be held, in accordance with the plain reading of the 
agreement, a condition precedent to a right of action. If, 
on the contrary, there is no real or substantial distinction . 
in principle between an agreement to refer the whole con- 
troversy and an agreement to refer only a particular part 
‘of it, the agreement under consideration must, of course, 
be held to come within the doctrine prohibiting agree- 
ments which oust the courts of jurisdiction. An agree- 
ment, as we have already seen, that neither party should 
maintain an action on a contract either at law or in 
equity,—any controversy to arise to be referred to arbi- 
tration,—can not be enforced, upon the theory that the 
powers of all the courts may always be invoked by every 
citizen for the protection of his rights; that the enforce- 
ment of a valid and subsisting cause of action is a substan- 
tial right; and that he can not be held to have bartered 
that away by any agreement made before it arose. Upon 
principle, therefore, we assume it to be true that an agree- 
ment by which the parties thereto bind themselves to re- 
frain from resorting to the courts for the adjudication of 
a cause of action to arise between them in the future is 
void, and the real question in this case is whether this 
principle has been violated by the arbitration agreement 
pleaded. 

In the contract upon which this action is brought, plain- 
tiff in error agrees to be liable not beyond the actual cash 
value of the property at the time any loss or damage 
occurs. To the extent of such loss or damage, it does not 
question its liability. Further than this there is nothing 
in the contract by which the liability of the company is in- 
dicated. All the residue of the clause relates to the mode 
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of ascertaining or estimating the “actual cash value of 
the property at the time any loss or damage occurs.” The 
contract further provides: “In the event of disagreement 
as to the amount of loss, the same shall, as above provided, 
be ascertained” by appraisers; indicating the manner of 
their selection and the rules to govern their deliberations. 
The award of the appraisers, of course, not being subject 
to review by a court of law or equity, and being unim- 
peachable except for fraud, becomes conclusive of the 
question of the amount of the loss. It is, therefore, ap- 
parent that, so far as the question of the amount of the 
loss is concerned, the party has, by the agreement into 
which he has entered, closed wp all access to the courts. 
The agreement to arbitrate contemplates a reservation 
by the company and the insured of the question of liability 
in any event. Inasmuch as it is not to be assumed that 
the company would go to the trouble of an expensive arbi- 
tration of the amount of the loss, bearing its share of the 
cost, unless it was ready to concede its liability for some 
loss, the presumption would naturally be that when arbi- 
tration of the loss is once undertaken, the extent of the loss 
is the question of chief importance to all concerned. But 
even if the question of the company’s liability is not in 
every instance tacitly conceded by entering into arbitra- 
tion of the amount of the loss, it is certain that in some 
instances this would be the case; and in every such in- 
stance, at least, all of the rights at stake between the 
parties would be wholly and exclusively in the hands of a 
private tribunal, to be finally adjudicated by them, in com- 
pliance with a contract entered into long before any dis- ‘ 
pute had arisen, and before the parties knew that any 
dispute would arise. Now, in a case such as that sup- 
posed, the company tacitly or expressly admitting its lia- 
bility, what would be the question for settlement? Namely, 
the extent of the company’s liability, measured “by the 
actual cash value of the property at the time any loss or 
damage occurs.” Is it not a matter of very substantial 
interest to the parties that this question should be settled 
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rightly? A settlement of the matter upon a basis which 
would give to the insured an amount either too small or 
too large would be for one of the parties to suffer, just 
to that extent, a deprivation of his property rights. But, 
it is said, the parties have agreed upon that mode of 
settlement, and if one or the other should suffer such a 
deprivation, it must be held to come within the reasonable 
and necessary intendments of the contract. The answer 
is that the courts of law, established and maintained by 
society, with all the safeguards surrounding their adminis- 
tration of justice, are constituted and maintained for the 
specific purpose of settling just such differences. A jury 
may or may not be as competent and skillful in arriving 
at the exact amount of the loss as would be a board selected 
by the parties themselves ; but the law gives to either party 
the right to have a jury, safeguarded by all the machinery 
of a duly constituted court of justice, pass upon that ques- 
tion; and to this effect the constitution (section 6, Bill of 
Rights) has provided: “The right of trial by jury shall re- 
main inviolate.” It may be readily admitted that in such 
a case, after it has arisen, the party may submit this par- 
ticular question by his own consent to arbitration, or to 
the decision of a single judge. But we can not see upon 
what principle his agreement, made in advance, and bind- 
ing himself before this right accrues to forfeit it after it 
does accrue, can be specifically enforced against him. To 
so enforce it would be tantamount to saying that while 
parties can not by contract barter away all of their sub- 
stantial rights which may later be involved in controversy 
between them, they can make a severance and barter away 
the one which is likely to be of chief significance when the 
controversy does finally arise. 

If the position contended for be correct, the principle 
would apply to all contracts. Should a person or corpora- 
tion, employing a large number of servants, in each con- 
tract of employment stipulate that in case of personal 
injury to the servant during employment, the amount of 
damage should be submitted for arbitration to a board of 
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physicians, their determination of that question to be 
final and conclusive, the question of Jiability to remain 
for the determination of the courts, it will hardly be con- 
tended that such an agreement would be enforced; vet the 
principle involved would be indentical with that in the 
case at bar. To recognize the existence of such a distine- 
tion would, it seems to us, be a plain evasion of a salutary 
doctrine firmly imbedded in the law,—that courts will not 
lend their aid in the enforcement of contracts the effect of 
which would be to close their doors to suitors who would 
otherwise be entitled to their protection. 

In Insurance Co. v. Morse, 20 Wall. [U. 8.], 445, 450, 
is found this language: “Should a citizen of New York 
enter into an agreement with the state of Wisconsin, upon 
whatever consideration, that he would in no case, when 
called into the courts of that state or the federal tri- 
bunals within it. demand a jury to determine any rights 
of property that might be called in question, but that 
such rights should in all such cases be submitted to 
arbitration or to the decision of a single judge, the 
authorities are clear that he would not thereby be de- 
barred from resorting to the ordinary legal tribunals 
of the state.” And if a citizen of New York could not 
be held, upon principle or authority, to such a contract. 
as that supposed with the state of “Wisconsin, it seems 
to us equally clear that he could not be held to a con- 
tract with a citizen of that state, binding himself, in any 
suit thereafter to arise between them, not to demand a 
jury trial to determine any rights of property that might 
be called into question, but that such rights should, in any 
case to arise, be submitted to arbitration or to the decision 
of a single judge. Yet the latter is, according to our view, 
in effect, the contract under consideration in the case at 
bar; and we are of opinion that it can not be enforced, and 
that it is revocable by either party at any time before ar- 
bitration is had. 

We are not wnmindful of the fact that there are many 
cases in both federal and state courts recognizing the dis- 
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tinction sought to be maintained here. These decisions 
are for the ost part based upon Scott v. Avery, 5 H. of L. 
[Eng.], 811, decided in 1856. That was a case involving 
marine insurance, where the contract provided that the 
loss, as to amount, must first be settled by what was styled 
a “cominittee,” which seems to have been a board of officers 
of the insurance company, but if a difference should arise 
hetween ‘the insured and the committee, such difference 
should be referred to arbitration,—the award of the arbi- 
trators to be final,—with the further provision that if the 
insured refused to accept the settlement made by the com- 
uiittee, the obtaining of the decision of the arbitrators was 
a condition precedent to the maintaining of an activu. Tu 
that case it was conceded by all the lords that it had be- 
come the settled law that a contract which required all 
questions in controversy to be submitted to arbitrators, 
whose award should be final, was void, as a contract tend- 
ing to oust the courts of their jurisdiction, and for that 
reason contrary to public policy; but it was held by a ma- 
jority of the lords that the provision in the policy was valid 
because it only required that the question of amount be 
snbinitted to arbitration. We have made a very careful ex- 
amination of the arguments advanced in the several opin- 
ions given by the lords in support of the conclusion reached 
by the majority, and with all due respect, are forced to the 
conclusion that the position takenis unsonnd. The distine- 
tion urged does not seem to have any solid foundation upon 
which to rest. The real question is, will parties be bound 
by a contract to settle differences by an arbitration which 
shall be final, and, by stipulation entered into when the 
contract is formed, deprive themselves of the right to the 
protection of the courts? Suppose, in a controversy arising 
upon a loss sustained under an insurance policy, three dis- 
tinet questions are presented for determination. It is 
conceded by all parties that an agreement to submit all of 
the questions to arbitration is against public policy and 
void. Upon what sound reason can it be said that an 
agreement to submit one or two of the questions in con- 
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troversy can be sustained? As we have seen, the one or 
two questions may be the questions of vital importance, 
and the third question may sink into insignificance, or may 
be entirely eliininated by the arbitration of the two ques- 
tions. Or suppose ten questions are in controversy: Will 
the courts say that a contract to submit nine is valid and 
will be enforced, so long as the party has one question left, 
concerning which he has a right to be heard in the courts? 
Of course, the one remaining question may be of minor im- 
portance, and the party may not desire to go into the courts 
upon that. Yet so long as the contract does not deprive 
him of the right to go into the courts upon all the ques- 
tions involved, it is valid and will be enforced. It seems 
clear to us that an agreement which deprives a party of a 
right to the protection of the courts upon a single question, 
which may be the question of greatest importance in the 
controversy, violates the principle involved to the same 
extent as would an agreement requiring all matters to be 
submitted. If we say that an agreement to submit one 
question to arbitrators ig valid, then there is no middle 
ground upon which to stand. If one question can be 
submitted, and the determination of the arbitrators be 
final, then all questions involved can upon the same prin- 
ciple be submitted. The distinction made by the learned 
lords in Scott v. Avery, does not rest upon sound prin- 
ciples. It is a difference in degree rather than in kind. 
The question was passed upon by this court in German- 
American Ins. Co. v. Etherton, 25 Nebr., 505. The policy 
in that case, among other things, contained the following 
provision: “It is expressly stipulated by the parties hereto 
that no suit or action against this company shall be sus- 
tained in any court of law or chancery until after an 
award shall have been obtained fixing the amount of such 
claims, in the manner above provided.” RuEESE, C. J., in con- 
sidering this clause in the policy, said: “As to the first of 
the above-quoted clauses we apprehend that there is prac- 
tically no dispute but that the whole provision is void.” 
In the syllabus in that case it is said: “A provision in a 
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policy that no suit or action against the insurer ‘shall be 
sustained in any court of law or chancery until after an 
award shall have been obtained’ by arbitration, ‘fixing the 
amount’ due after loss, is void, the effect of such provision 
being to oust the courts of their legitimate jurisdiction.” 
It is said by counsel for plaintiff in error that the loss in 
the case arose from the destruction of a dwelling-house 
and contents, and that the clause quoted in the policy was 
void as being contrary to the valued policy law, and that 
while the decision in that case was correct, the learned 
judge writing the opinion gave a wrong reason. In this 
counsel is in error. The valued policy law took effect July 
1, 1889, while the policy considered in that case was writ- 
ten December 21, 1886. 

The question under consideration has been more or 
less directly involved in the following cases: Union Ins. 
Co. v. Barwick, 36 Nebr., 223; Home Fire Ins. Co. v. 
Bean, 42 Nebr., 537; Insurance Co. of North America 
v. Bachler, 44 Nebr., 549; Home Fire Ins. Co. v. Ken- 
nedy, 47. Nebr., 1388; Schrandt v. Young, 62 Nebr., 254. 
And the doctrine has been assumed to be firmly estab- 
lished in the body of our law; but because of the very 
earnest and able manner in which the doctrine has been 
challenged by counsel for plaintiff, and the authorities 
cited from various courts entitled to fair consideration, we 
have seen fit to reexamine the question; but we can not, on 
principle, see any valid reason why a doctrine which has 
stood for many years, and which has become a rule of 
property, should now be abandoned. On the contrary, we 
can see many reasons why it should be adhered to. 

From what has been said it follows that the judgment 
of the district court should be affirmed, and it is there- 
fore recommended that the same be done. 


HASTINGS, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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HENRY SEYFER, ADMINISTRATOR, V. COUNTY OF OTOR. 
FILED DECEMBER 3, 1902. No. 12,318. 


Comumnissioner’s opinion, Department No. 2. 


. Evidence: VERDIcT. In a case where there is some competent 


evidence tending to establish every fact in issue, the verdict will 
not be set aside on the ground that it is not sustained by the 
evidence, unless such verdict is clearly wrong. 


. Bridge: Mounicrpauity: Pusitc UsE: CoNnsTRUCTION: ORDINARY 


Bustness UsE: WHat May BE ANTICIPATED. In constructing 
and maintaining a bridge for public use, a municipality is not 
limited in its duty by the ordinary business use of the structure, 
but is required to provide for what may be fairly anticipated 
for the proper accommodation of the public at large in the 
various occupations which, from time to time, may be pursued 
in the locality where it is situated. 


‘ H : 3 : : AcTION UNDER 
Lorp CAMPBELL’S AcT: QUESTIONS FoR JuRY. In an action against 
a county by the administrator of the estate of a deceased per- 
son to recover damages alleged to have been caused by the 
breaking down of a bridge while the deceased was attempting 
to cross it with a steam traction engine and separator, it is 
for the jury to determine whether or not the bridge was prop- 
erly constructed and maintained, and whether the use which 
the deceased was making of it, was unusual and extraordinary, 
and such as the county was not bound to anticipate. 


4, Instructions: NEGLIGENCE PER SE: GROUP OF CIRCUMSTANCES: IN- 


5. 


STRUCTION AS TO LEGAL Errecr: EXISTENCE oF FAcTS For JURY. 

Ordinarily it is error for the court to instruct the jury that a 

circumstance, or a group of circumstances, as to which there 

has been evidence on the trial, amounts to negligence per se; 

but where such fact or group of facts, if established, amount | 
in law to negligence, the court, having left the question as to 

the existence of such facts to the jury, may state their legal 

effect. 


Contributory Negligence: DECLARATION OF DECEASED. The declara- 
tions of a deceased person made to a, third party, as to his 
knowledge of the condition of a bridge, which gave way while 
he was attempting to cross it and caused his death, before the 
accident occurred, may be properly received in evidence as tend- 
ing to establish contributory negligence. ; 


Error from the district court for Otoe county. Action 


in the nature of case, under Lord Campbell’s act, against 
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a county for not properly constructing, repairing and 
maintaining a bridge. Tried below before JESSEN, J. Ver- 
dict and judgment for defendant. Plaintiff brings error. 
Affirmed, 


John C. Watson and John V. Morgan (Robert Ryan, of 
counsel), for plaintiff in error. 


W. W. Wilson, County Attorney, and D. T. Hayden, 
contra. 


BARNES, C. 


On the 6th day of October, 1899, John E. Neu, now de- 
ceased, waS moving a steam engine and threshing machine 
over a public road of Otoe county. A separator was at- 
tached to the traction engine by what is known asa “sawed- 
off tongue,’”’ about six or seven feet long. Upon the engine 
was the deceased, and another party, who assisted him in 
running it, and a third man was upon the separator. . The 
whole outfit was moved by this traction engine. On the 
said road or highway, was a bridge sixteen or eighteen 
feet in length, spanning a ravine or dry run. Neu at- 
tempted to cross this bridge with the outfit above de- 
scribed. A portion of the bridge gave way and Neu was 
precipitated to the bottom of the ravine, and received in- 
juries from which he died in a few days thereafter. The 
bridge broke down as the front wheels of the separator 
were coming onto it, and just before the engine passed off 
from it. The plaintiff herein was appointed administrator 
of Neu’s estate, and brought a suit against the county for 
damages, alleging that the bridge, by the wrongful act, 
neglect and fault of the county, became and was weak, in- 
sufficient and out of repair, and dangerous for the public 
to cross and travel upon; that said bridge gave way and 
broke down by reason of the wrongful act of the county 
to properly construct, maintain and repair thesame. The 
defendant answered, in substance, that the bridge was in 
good repair, and had always been safe for ordinary loads, 
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for such loads as were intended to pass upon it, and for the 
purposes for which it was intended to be used; that the 
deceased was careless, negligent and reckless in propelling 
his engine and separator upon the bridge, and by so doing 
he placed upon said bridge an unusually heavy load, and 
that he thereby carelessly and negligently contributed to - 
his own injury; that he was careless and negligent and 
contributed to his own injury in attempting to cross said 
bridge without first detaching the separator that was at- 
tached to said engine, and that said deceased went onto 
said bridge with said engine and separator without using 
the necessary precaution, and through the want of care and 
precaution caused said bridge to be broken down, thereby 
carelessly and negligently contributing to his own injury. 
The reply was a general denial. Upon these issues the 
cause was tried to a jury and a verdict rendered for the 
defendant. Plaintiff thereupon prosecuted error to this 
court. 

1. Plaintiff contends that the verdict is not sustained 
by the evidence, and is contrary to law. It appears from 
the bill of exceptions that the bridge in question was con- 
structed less than five years before the accident occurred. 
- The manner of its construction was detailed, and the per- 
son who built it gave evidence as to the material used 
therein. It appears from his evidence that it was sixteen 
or eighteen feet in length, and was composed of nine white 
oak stringers, upon which the floor was laid. Eight of 
these stringers were 2x12 white oak plank; and the other 
one, being the middle stringer, was 3x12, and of the same 
material. The planking or floor of the bridge, was also 
composed of oak, and was held in place by pine binders at 
the ends, which ywas the only pine used in its construction. 
The stringers rested upon timbers supported by red cedar 
and white oak piles. It thus appears that the bridge was 
properly constructed out of good material, and there is no 
evidence to the contrary. There was some dispute as to 
the condition of the stringers at the time the accident oc- 
curred, One or two witnesses, who made a very hasty and 
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imperfect examination of them, testified that they were 
brash, and seemed to break square off; that there was 
rotten wood on the outside of them; but no attempt was 
made by them to detail the amount or extent thereof. 
Several other witnesses testified that the stringers were 
in good condition, and a portion of one of them, .which 
was broken, was brought into court and exhibited to the 
jury. The evidence further disclosed that the life and use- 
fulness of such a bridge ranges from eight to twelve years. 
So it would seem that the bridge having been built less 
than five years, must have been in a fairly good state of 
repair; and the jury, under the evidence, were warranted — 
in so finding. The evidence further disclosed that the 
bridge had been in constant use, and that farmers in that 
neighborhood had hauled loads over it, as one witness puts 
it, just as large as he could haul. Another witness testi- 
fied that shortly before the accident he hauled a load con- 
sisting of fifty-five bushels of shelled corn over the bridge. 
It further appeared that the traction engine in question 
weighed 11,500 pounds without any water in its boiler 
or fuel in its tender; that eighty per cent. of the weight 
of the engine was on its back wheels; that it carried in 
its boiler 220 gallons of water, and had in its tank 64 gal- 
lons. The separator which was attached to it weighed 
5,500 pounds. It therefore appears that the traction en- 
gine, with the two men riding thereon at the time, weighed 
something over 14,000 pounds; that the weight of the 
separator and weighing attachment was 5,500 pounds; 
making the total weight of the load something over 19,000 
pounds, or nearly ten tons. It is shown that the front wheels 
of the separator would come onto the bridge before the en- 
gine passed off from it. This would require the bridge to 
sustain a weight consisting of nearly five times that of an 
ordinary load,such asis usually hauled over country roads. 
It was further shown that these threshing outfits carried 
plank with them for the purpose of planking and thus 
reinforcing the strength of such bridges whenever they 
attempted to cross them, and that deceased had such plank 
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on the load with him at the time he attempted to cross the 
bridge in question; that he ran his engine and separator 
onto the bridge without examining it to ascertain its con- 
dition, and without planking it, notwithstanding he had 
the material with him for that purpose. Two witnesses 
testified that the deceased had previously crossed the 
bridge with this threshing outfit, and that he told them 
that the last time he crossed it before the accident oc- 
curred he heard the stringers crack, and he was lucky to 
get over all right, or words to that effect; and there was 
evidence that some of the stringers appeared to have been 
previously cracked or strained. It appears from this sum- 
mary statement that the verdict of the jury was sustained 
by the evidence, and we are unable to say that it was 
clearly wrong. 

2. It is contended that the court erred in giving instruc- 
tion No. 12, which is as follows: “The court instructs 
the jury that in maintaining a bridge for public use, the 
county is not limited in its duty by the ordinary business 
use of the structure, nor is it bound to provide for the 
support of extraordinary or unreasonably heavy loads, 
but it is only required to provide what may be fairly 
anticipated for the proper accommodation of the public 
at large in the various occupations which, from time to 
time, may, be pursued in the locality where the bridge is 
situated. Whether or not the load which the deceased, 
John E. Neu, drove on the bridge in question was an 
extraordinary or unreasonably heavy load, is a question 
for you to determine from the evidence before you.” 
The contention is that it was error for the court to leave 
the question as to whether or not the load was unreason- 
able or an extraordinary one to the jury, because it is 
claimed the bridge should have been built in anticipation - 
of just such a load. 

The instruction in question seems to have been taken 
from the case of Anderson v. City of St. Cloud, 81 N. 
W. Rep. [Minn.], 746. The rule laid down in that case 
is as follows: “In maintaining a bridge for public use, 
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a municipality is not limited in its duty by the ordi- 
nary business use of the structure, but is required to 
provide for what may be fairly anticipated for the proper 
accommodation of the public at large in the various occu- 
pations which, from time to time, may be pursued in the 
locality where it is situated.” 

In the case of Yordy v. Marshall County, 45 N. W. Rep. 
[Ia.], 1042, a case similar to the one at bar, the court held 
that “in an action against a county for an injury to plain- 
tiff’s team and threshing outfit, caused by the breaking of a 
bridge while attempting to drive across, it is for the jury 
to determine whether the use which plaintiff was making 
of the bridge was unusual and extraordinary, and such as 
the county was not bound to anticipate; and it is error 
for the court to decide this question, and to direct a verdict 
in the county’s favor.” This being the rule, it follows that 
an instruction taking that question from the jury by stat- 
ing, as a matter of law, that the load was not an unusual 
or extraordinary one, would have been erroneous. This 
was one of the questions which the court was bound to 
submit to the jury, and the instruction in question under 
which it was submitted, states the Jaw as laid down by a 
majority of the cases, and is supported by the greatest 
number and the best considered decisions. 

3. It is contended that the court erred in refusing to 
give instruction No. 9. By this instruction the jury were 
told that it was not negligence on the part of the plaintiff’s 
intestate to attempt to cross the bridge with the engine and 
separator in question. This instruction would have with- 
drawn from the jury the question as to whether or not 
the engine and separator was such an extraordinary load 
that under the circumstances the deceased should have 
exercised some precaution in attempting to cross the 
bridge in question with it. It is in direct conflict with the 
instruction given upon that point, and, was properly re- 
fused. 

4, It is contended that the court erred in giving instruc- 
tion No. 6, which is as follows: 
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“If you find from the evidence that the bridge in ques- 
tion was in an unsafe condition, and if you further find 
that the deceased, John EX. Neu, knew of such unsafe con- 
dition, or had reason to know that the stringers on said 
bridge were cracked or broken by a previous strain, then 
you are instructed that the deceased would be negligent in 
not examining said bridge before he drove upon it.” 

The objection urged to this instruction is that the court 
stated to the jury a circumstance, or a group of circum- 
stances, as to which there had been evidence on the trial, 
and instructed that such fact or group of facts amounted 
to negligence per se. It is true that this court has held 
that “at most, the jury should duly be instructed that such 
circumstances, if established by a preponderance of the 
evidence, are properly to be considered in determining the 
existence of negligence.” This doctrine was first an- 
nounced in the case of Missouri P. R. Co. v. Baier, 37 
Nebr., 235, and has been followed and approved in a long 
line of cases decided since that time; and there can be no 
question now as to the correctness of this rule. If the in- 
struction in question falls within this rule then the court 
erred in giving it; but if, on the other hand, the fact or 
group of facts mentioned therein, if true, would constitute 
negligence per se, then the instruction was properly given. 
It has often been held by this court that one about. to cross 
a railroad track must look and listen to ascertain whether 
a train is approaching or not, and if, failing to do so, he is 
injured, such conduct is contributory negligence,—in other 
words, negligence per se,—and he can not recover. Omaha 
& R. V. &. Co. v. Talbot, 48 Nebr., 627; Guthrie v. Missouri 
P.R.Co.,51 Nebr., 746; Brady v. Chicago, St. P., M. & O. RR. 
Co., 59 Nebr., 283; Chicago, B. & Q. R. Co. v. Pollard, 58 
Nebr., 730. If the deceased, in passing over the bridge in 
question with his outfit the last time before the accident oc- 
curred, heard the stringers crack, as some evidence con- 
tained in the record would seem to indicate, and therefore 
knew the bridge had become strained or weakened, a rea- 
sonable regard for his own safety required him to examine 


VOL. 66] SEPTEMBER TERM, 1902. 573 


Seyfer vy. Otoe County. 


its condition and plank it, if necessary, before attempting 
to pass over it, he having the means at hand to do so; and 
if he steamed upon it without taking any precaution what- 
ever, it could scarcely be contended that he was not guilty 
of contributory negligence as a matter of law. Where a 
certain fact or group of facts, if established, leaves no room 
for men of ordinary intelligence to differ as to the legal 
effect thereof, it is proper to instruct the jury what such 
legal effect is. Where the facts are such that reasonable 
men must draw the same conclusions from them, the ques- 
tion of negligence is.one of law for the court. Omaha 
St. R. Co. v. Craig, 39 Nebr., 601; Grand T. R. Co. 
v. Ives, 144 U. S., 408; Brady v Chicago, St. P., M. & 
O. R. Co., supra; Guthrie v. Missouri P. R. Co., supra; 
Chicago, B. &€ Q. R. Co. v. Pollard, supra. It will be 
observed by an examination of the instruction complained 
of that the determination of the facts was properly left 
to the jury. We think the legal effect of such facts, if 
established, was negligence. We are aware that this ques- 
tion is a close one, but it seems to us, under the circum- 
stances, that the court did not err in giving this instruc- 
tion. 

5. Lastly, it is contended that the court erred in re- 
ceiving the evidence of M. W. Balfour and L. Balfour as 
to the statements or declarations of the deceased in rela- 
tion to the condition of the bridge, and what he discovered 
or heard when passing over it with his threshing outfit 
the last time before the accident occurred. This action 
was brought under the provisions of chapter 21 of the 
Compiled Statutes,* which provides (section 1): “That 
whenever the death of a person shall be caused by the 
wrongful act, neglect, or default, and the act, neglect, 
or default is such as would, if death had not ensued, 
have entitled the party injured to maintain an action and 
recover damages,in respect thereof, then, and in every 
such case, the person who, or company or corporation 
which would have been liable if death had not ensued, 

#* Section 5198, Cobbey’s Annotated Statutes. 
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shall be liable to an action for damages, notwithstanding 
the death of the person injured,” ete. It is plain, un- 
der this statute, that whatever would have been a 
defense, had the deceased survived the accident and 
brought this suit to recover damages for injuries sus- 
tained, is a defense against an action brought by the ad- 
ministrator of his estate. Contributory negligence in such 
cases is a good defense. Any competent evidence tending 
to establish the fact of such contributory negligence on 
the part of the deceased was properly received. If the de- 
ceased, with his outfit, steamed upon the bridge in ques- 
tion, with knowledge that it had been weakened and in- 
jured or strained by reason of his having previously passed 
over it, without taking the precaution to examine it, with- 
out planking it, or suitably preparing it for his passage, 
there can be no doubt of the fact that he was guilty of con- 
tributory negligence. The testimony of these witnesses 
as to his declarations regarding that matter, would tend 
to establish the defense of contributory negligence, and 
for that reason it was properly received. It was properly 
received for the further reason that it was a declaration 
made by the deceased against the interest of his legal rep- 
resentative. 1 Greenleaf, Evidence, secs. 147-149. Hos- 
ford v. Hosford, 42 N. W. Rep. [Minn.], 1018. 

It appears from an examination of the record that the 
cause was fairly tried, and was submitted to the jury un- 
der proper instructions; that the evidence is sufficient to 
sustain the verdict; and we recommend that the judgment 
of the district court be affirmed. 


OLDHAM and Pounpb, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Sarad M. Howe. er AL. v. Pererk ANDERSON, ADMINIS- 
, TRATOR.* 


FILED DECEMBER 3, 1902. No. 12,324. 
Commissioner’s opinion, Department No. 2. 


1. Intestate: DEsror: ADMINISTRATOR: ANTECEDENT DEBT. Where 
one is indebted to a person who dies intestate, and afterwards 
becomes administrator of his creditor’s estate, if he be solvent 
and able to pay the debt at the time of his appointment, or 
any time during the administration of his office, and before his 
final settlement and discharge, he will be required to pay over 
to the estate, in cash, the amount of his antecedent debt. 


InsoLvency OF DEBTOR: BURDEN 
oF Proor. If an administrator seeks to be discharged from his 
official liability for such antecedent debt on account of his 
insolvency and tctul inability to pay the same, the burden is 
upon him to establish that fact. 


2. (—_— 


3, ———: : 3 : : OrriciaL LIABILITY. 
Where it is shown that an administrator, at the time of his 
appointment, was hopelessly insolvent, was so during all of the 
time of his administration and remained in that condition up 
to and including the time of his final settlement, he will be 
permitted to turn over the evidence of his uncollectible debt 
to his successor, or other proper authority, and will be dis- 
charged from his official liability therefor. 


Error from the district court for Saunders county. In 
the matter of the estate of Daniel Howell, deceased. From 
an order refusing to discharge Peter Anderson, adminis- 
trator, he appealed to the district court, and from an order 
reversing the judgment Sarah M. Howell and others bring 
error. Tried below before Goon, J. Affirmed. 


VY. L. Hawthorne, for plaintiffs in error. 
Edwin E. Good and G. W. Simpson, contra. 


BARNES, C. 


On the 28th day of March, 1899, one Daniel Howell, a 
resident of Saunders county, died intestate, and on the 


* Appears in 92 N. W. Rep., 760, as In re Houwell’s Estate. 
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ist day of June of the said year Peter Anderson, the de- 
fendant in error, was duly appointed administrator of his 
estate, gave his bond, was duly qualified and entered upon 
the performance of his duties as such administrator. It 
appears that at the time Howell died, Anderson owed him 
$700, which was evidenced by an interest-bearing note ex- 
ecuted some time before that date. When Anderson took 
charge of the estate as administrator, he scheduled and 
listed his note as a debt due to the estate. After he had 
collected and disbursed to the several heirs nearly $4,000 
belonging to the estate, a petition was filed by the widow 
of the deceased with the county judge of Saunders county, 
asking for his removal. Anderson appeared in answer to a 
citation based upon the petition, and was allowed to file 
his report. He thereupon tendered his resignation and 
asked leave to turn over to the court all the money and 
property in his hands belonging to the estate, together 
with his own note, and prayed for an order relieving him 
from his said trust. Anderson also filed an answer in 
which it appeared that at the time he was appointed admin- 
istrator of the estate he was insolvent; that he remained 
in that condition during all of the time he acted as such 
administrator, and was still insolvent and entirely unable 
to pay the note in question, or any part thereof, at the time 
of his proffered settlement. He also asked that the fees 
which were due him for the performance of his duties as 
administrator, amounting to about $134, be applied upon 
his note, and that the court receive said note, with its 
unpaid balance, and credit him with it as an uncollectible 
debt due the estate. The fact of Anderson’s insolvency 
was fully established, and is now conceded by all parties 
to this controversy. The county court held against Ander- © 
son on his petition for a discharge, and found that the 
note in question was cash in the hands of the administra- 
tor, and made his order accordingly. From this judgment 
or order Anderson appealed to the district court for 
Saunders county, where the matter was tried de novo, the 
order of the county court was reversed, a judgment was 
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rendered in favor of Anderson, permitting him to turn 
over to his successor, or the county judge, his note, after 
crediting thereon the amount of his fees, as a part of the 
uncollectible debts due the estate, and an order was en- 
tered discharging him from his trust as administrator. 
From that judgment the widow and heirs of the deceased 
prosecute error to this court. 

Plaintiffs contend that the district court erred in its 
findings and judgment in this: That when a debtor is 
appointed administrator of his creditor’s estate, the debt 
owing by him to the deceased becomes assets in his hands 
as administrator; that the debt is considered paid, and he 
is chargeable with the amount thereof in the settlement of 
his accounts, without any regard to his financial condition 
before and during the time he acted as such administrator. 
They thus seek not only to charge Anderson with the 
amount of his debt to the estate, as for so much cash in his 
hands, but by obtaining an order to that effect, to fix be- 
yond question the liability of his bondsmen to pay that 
amount to the estate. On the other hand, the defend: 
ant contends that where an insolvent debtor is appointed 
administrator of his creditor’s estate and is at all times 
unable to pay his debts, by reason of his insolvency, his 
debt should be considered as uncollectible in his hands 
the same as though it were the debt of a third person, and 
that his bondsmen are not liable to the estate for the pay- 
ment of such antecedent debt. 

Upon this question the authorities are very much 
divided. In an early day the courts of Massachusetts 
laid down the rule contended for by the plaintiffs in 
error, and since then have steadily adhered to it. A few 
of the other states, including Ohio, New Hampshire and 
some of the Southern states, have adopted this view of the 
law, and it is contended by the plaintiffs that this court 
has followed this rule. In support of such contention they 
cite the cases of Jacobs v. Morrow, 21 Nebr., 233, and 
Brown v. Jacobs, 24 Nebr., 712. In Jacobs v. Morrow, the 


administrator de Bonis non had been surety for his pre- 
/ 43 
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decessor on his bond as administrator of an estate. His 
predecessor had collected about $12,000 in money, which 
he held in his hands when he was removed. The only ques- 
tion in that case was whether the administrator de bonis 
non should charge himself with the penalty of the bond. 
No question of the solvency or insolvency of the first ad- 
ministrator was involved in that case. Neither was it 
claimed that he was indebted to the estate at the time he 
was appointed. It was held that if he had collected and 
held in his hands money belonging to the estate while he 
was the administrator thereof and failed to pay it over to 
his successor, his bondsmen were certainly liable for it. 
In the case of Brown v. Jacobs, the facts were that B 
was appointed administrator of the estate of A, and C 
was the sole surety on his bond. B was removed from his 
trust, and his bondsman, C, was appointed as his succes- 
sor. C was charged with the penalty of B’s bond; C soon 
died intestate, and one D was appointed administrator 
of his estate, and one E was appointed a second adminis- 
trator de bonis non of the estate of A. E filed his claim 
against the estate of C for the full amount of the penalty 
of the administrator’s bond given by B and C, which claim 
was disallowed. An appeal to the district court resulted 
in the same judgment, and on error to this court the judg- 
ment of the district court was affirmed. It thus appears 
that neither of these cases are in point, and, never hav- 
ing passed upon the precise question involved herein, we 
must now determine which line of cases we will follow. 

The Massachusetts rule, as we will call it for convenience, 
is based on a legal fiction, and the presumption that all 
men are solvent and able to pay their obligations. It was 
but a short cut to say that one who was an administrator 
could not sue himself, therefore he would be required to ac- 
count to the estate for his individual debt as so much cash. 
It was an easy way of solving a difficult problem, and one 
which we fully approve of, where the fact of insolvency is 
not satisfactorily made to appear. In case the admiristra- 
tor was solvent at the time of his appointment, or any time 
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during the administration of his office, and before his final 
settlement and discharge, he should be required to pay 
over in cash the amount of his antecedent debt. In such 
a case the rule contended for by plaintiff is a salutary 
‘one. It results in no hardship to anyone, and for that 
reason should be invoked and enforced. But it seems to 
us that this rule should have no application where it is 
made to appear that the administrator was wholly insolv- 
ent when appointed, while acting, and at the time of settle- 
ment. The defendant in this case filed his report in re- 
sponse to the citation and brought his individual note 
into court, together with the other uncollectible claims 
due the estate, and turned them all over to the county 
judge. As the estate had not been fully administered it 
was the duty of the county judge to appoint an adminis- 
trator de bonis non into whose hands the administrator’s 
note, as well as the others uncollected and unconverted, 
would go. The result to the estate would have been the 
same had another person than the defendant been ap- 
pointed administrator. The estate has in nowise suffered 
by any act of his, subsequent to his appointment. It ap- 
pears beyond question that at the time the defendant was 
appointed administrator of Howell’s estate, he was wholly 
insolvent; that he remained in such insolvent condition 
during the entire time that he served as such adminis- 
trator, and was insolvent at the time of his resignation 
and proposed settlement; that by reason of his condition 
it was at all times impossible for him to pay the antecedent 
debt he owed to the estate. Section 279, chapter 23, Com- 
piled Statutes,* provides: “No executor or administrator 
shall be accountable for any debts due to the deceased 
if it shall appear that they remain uncollected .without, 
his fault.” There is no reason why the antecedent debt 
of the administrator, where it is at all times uncollectible 
and it is impossible for him to pay it, should be treated 
any different from any other uncollectible debt due the 
estate. The defendant in this case delivered up to the 
* Section 5144, Cobbey’s Annotated Statutes. 
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court his own uncollectible note, which came into his pos- 
session as administrator of the estate, and asked to have 
credited thereon his commissions, amounting to $134.07. 
If he had not owed the estate this antecedent debt, he 
would have been entitled to withdraw from the assets 
thereof the amount above stated. It follows that his ap- 
pointment, instead of reducing the available assets of the 
estate, resulted in their increase by the full amount of his 
commission. Instead of taking anything from the estate, 
he contributed his services to it gratuitously, and it was 
saved the expense that would otherwise have been paid to 
another administrator. It is unfortunate that the estate 
should lose the balance due upon Anderson’s note, but if 
we should hold that this balance should be treated as cash 
in his hands, and make an order requiring him to pay it 
over, the result of such order would be to require Ander- 
son’s sureties to pay the antecedent debt he owed Howell, 
which could not be collected at any time during Howell’s 
lifetime, and has at all times since that date remained 
absolutely uncollectible. By adhering to this legal fiction, 
we would require Anderson’s sureties to take $700 from 
their pockets and pay it over to Howell’s heirs on account 
of an unfortunate investment made by him in his lifetime, 
and impose upon them a liability upon their bond which 
they never contracted. Their agreement was that Ander- 
son was an honest, capable and upright man, and would 
discharge his duties as administrator of Howell’s estate 
properly; in other words, that he would account for all 
of the assets thereof that came into his hands, and pay 
over all the moneys collected for and on behalf of the es- 
tate to his successor, or other proper authority. They 
never covenanted that Anderson was solvent and able to 
pay his antecedent debts; the sureties on his bond did not 
agree to convert Anderson’s worthless note into cash, or - 
create something out of nothing. Legal fictions should 
only be resorted to for the purpose of preventing a failure 
_ of justice; and where they would result in an unjust and 
inequitable judgment they should never be invoked. 
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The later cases hold that where the administrator or 
executor is shown to have been insolvent at the time of 
his appointment, during the incumbency of his office, and 
at the time of his discharge, his bondsmen are not liable 
for his individual debt. state of Walker,* 125 Cal., 242, 
73 Am. St. Rep., 40; Baucus v. Stover, 89 N. Y., 1, affirmed 
in 107 N. Y., 624; Keegan v. Sith, 39 N. Y. Supp., 826; 
In re Georgi, 47 N..Y. Supp., 1061; McCarty v. Frazer, 
62 Mo., 263; Harker v. Irick, 2 Stockt. Ch. [N. J. Eq.}, 
269; Rader v. Yeargin, 85 Tenn., 486; State v. Gregory, 22 
N. E. Rep. [Ind.], 1; Condit v. Winslow, 5 N. E. Rep. 
{Ind.], 751. 

In State v. Gregory, supra, the court uses the follow- 
ing language (p. 3): “One question, which seems to have 
been overlooked on the trial of the cause, was the financial 
condition of Levin T. Miller, the administrator, dur- 
ing the period of his administration. The money col- 
lected by him while professing to act as the agent of the 
administrator in Missouri, and for which he had not 
accounted when he became administrator, was a claim 
in favor of his trust which he should have inventoried and 
charged himself with; and if by the use of due diligence all 
or any part of the claim could have been saved to the 
estate, his sureties are therewith chargeable, but; if he was 
hopelessly insolvent, they do not become liable therefor, 
the burden as to the question of insolvency being on the ad- 
ministrator and his sureties.” Further on in the opinion 
the court says: “The debt of the administrator is to be 
accounted for as other debts or assets, and he may show 
his insolvency during the period of administration in 
discharge of his official liability,”—citing Woerner, Ad- 
ministration [2d ed.], *654, sec. 311; Griffith v. Chew, 8 
Serg. & R. [Pa.], 17; Eichelberger v. Morris, 6 Watts 
[Pa.], 42; Tarbell v. Jewett, 129 Mass., 457; McCarty v. 
Frazer, 62 Mo., 263. 

There being no direct statutory provision upon the ques- 
tion in this state, there seems to be no reason why the 

*57 Pac. Rep., 991. 
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above rule should not be adopted. The recent text-writers 
recognize this rule to be in force generally, at this time. 
Crosswell, Executors and Administrators, says (page 243) : 
“In most states, however, by statutory provision, it is en- 
acted that the appointment of a debtor as executor or ad- 
ministrator does not operate as an extinguishment of the 
debt, but it is treated as any other debt owing to the estate, 
and, if it can be collected (7. ¢., if the executor or adminis- 
trator is solvent), then he is held to account for it as part 
of the assets. In other states the statutes, while not ex- 
tinguishing the debt, treat it as cash in the hands of the 
executor or administrator, just as the equitable rule above 
stated does. In such a case, if the executor or adminis- 
trator is insolvent during the period of administration 
the debt is not charged as assets, but considered as an 
ordinary uncollectible debt.” 

In Dame, Probate and Administration, sec. 189, we find 
the following: “It is a well-established rule of law, run- 
ning back even before the Revolution, that an executor or 
administrator is considered as having paid the debts due 
from him to the estate, and as actually having in his pos- 
session that much more cash. If the personal representa- 
tive is insolvent, the courts, in the interests of all con- 
cerned, modify this rule somewhat. He should still charge 
himself with the amount of his debt, but it does not make 
it actual money. The law does not require impossibilities, 
and there is no more reason why he should be considered 
as having paid what he was utterly unable to pay. than 
any other creditor. He is held liable to the estate to the 
extent of his ability to pay the same at any time during 
administration.” 

The text above quoted is supported by the case of Lyon 
v. Osgood, 58 Vt., T07, 7 Atl. Rep., 5. We think this is the 
better rule, and we therefore hold that where one is in- 
debted to a deceased person and is afterwards appointed 
administrator of his estate and the fact is shown that 
when so appointed he was hopelessly insolvent, was so 
during all of the time of his administration and remained 
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in that condition up to and including the date of his set- 
tlement as administrator, he should be permitted to turn 
over the evidence of his uncollectible debt to his suc- 
cessor, or other proper authority, and be discharged from 
his official liability therefor. : 

Tor these reasons we hold that the judgment of the 
district court was right, and we recommend that it be 
affirmed. 


OLDHAM and Pounpn, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Notr.—A decree of the probate court, in favor of the administra- 
tor de bonis non, who was surety of the administrator in chief, 
rendered on a settlement of the administration of the first in- 
testate’s estate, had between the administrator de bonis non and 
the personal representative of the administrator in chief, who 
had died without making any settlement,—is conclusive, in the ab- 
sence of fraud, upon the administrator de bonis non, creditors and 
distributees, as to the liability of the administrator in chief, and 
conclusive also on the surety, he being an actor and party to the 
proceeding; and the right to demand, and the duty to pay, co-exist- 
ing in him, the law presumes, as regards creditors and distributees, 
that the decree has been paid; and, at their instance, -he is. properly 
charged with the amount of the decree, on his final settlement of 
the administration. Seawell v. Buckley, 54 Ala., 592. 

Where an action is brought against an executor of an estate in his 
representative capacity, no individual liability can be established or 
adjudged against him. Insley v. Shire, 54 Kan., 793. 

The principle is, that a debt is merely a right to recover the 
amount by action, and an executor can not maintain an action against 
himself; his appointment by the creditor to that office suspends the 
action for the debt. And where a personal action is once suspended 
by the voluntary act of the party entitled to it, it is forever gone 
and discharged. 2 Williams, Executors, 625. 

Action of assumpsit by administrator against citizen of Connecti- 
cut; plea that defendant had been appointed administrator of 
plaintiff’s intestate in the state of Connecticut, and had there giver 
bond and inventoried the debt which was the basis of the action; 
held good on demurrer. Stevens v. Gaylord, 11 Mass., 256.—W. F. B. 
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PH@nNIx InsuRANCE COMPANY OF HARTFORD, CUNNECTI- 
CUT, BT AL, V. ABRAM ZLOTKY ET AL. 


FILED DECEMBER 3, 1902. No. 12,307. 
Cominissioner’s opinion, Department No. 2. 


Arbitration: AGREEMENT: INSURANCE PoLicy: OUsTING CouRTS oF 

JuRIspicrion. ‘A provision in a policy that no suit or action 

’ against the insurer ‘shall be sustained in any court of law or 

chancery until after an award shall have been obtained’ by 

arbitration, ‘fixing the amount’ due after loss, is void, the effect 

of such provision being to oust the courts of their legitimate 

jurisdiction.” German-American Ins. Co. v. Etherton, 25 Nebr., 505, 
followed and approved. 


Error from the district court for Dodge county. Action 
on insurance policies. Tried below before HOLLENBECK, J. 
Verdict and judgment for plaintiffs. Affirmed. 


Charles J. Greene, Ralph W. Breckenridge, John C. 
Kinsler and Clark C. McNish, for plaintiffs in error. 


Courtright & Sidner, contra. 


OLDHAM, C. 


The firm of Zlotky & Kurnick were engaged in merchan- 
dise at Fremont, Nebraska, and had insurance on their 
stock of goods for the aggregate amount. of $12,000, in 
policies for different amounts, in the different insurance 
companies named in this cause of action as plaintiffs in 
error. The stock of goods was subsequently wholly. or 
partially destroved by fire. After the fire these various 
policies were assigned in writing by the firm to the First 
National Bank of Fremont, to secure an indebtedness 
owing to that institution. A dispute arose as to the 
amount of loss, which, on demand of the companies, the 
holders of the policies refused to arbitrate. Suit was 
subsequently instituted on these various policies of in- 
surance, and plaintiffs in the court below had judgment 
against each of the insurance companies, and these judg- 
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ments, in the aggregate, amounted to the sum of $7,200; 
and the companies bring error to this court. 

Complaint is made in the brief of the insurance com- 
panies as to the form of the assignment of the various 
policies to the First National Bank of Fremont. The 
assignment was in writing, signed by the members of the 
firm, and was made for the alleged purpose of securing 
an indebtedness of the firm to the bank, and for all that 
might be incurred in the future, before the insurance was 
actually collected. We see nothing wrong with the as- 
signment, nor do we understand how the rights of the in- 
surance companies were in any manner affected by it. 
This assignment is not argued at any length in the brief, 
and is probably not relied upon seriously by plaintiffs in 
error. ° 

The only question arising in the case that we are seri- 
ously urged to examine is that the refusal of the assured 
to comply with what is termed the “appraisal clause” in the 
different policies of insurance, should abate this suit. The 
different policies involved in this controversy are written 
upon what is known as the “New York Standard Form,” 
and each contains, among other things, the following pro- 
visions: “This company shall not be liable beyond the 
actual cash value of the property at the time any loss or 
damage occurs. * * * In the event of disagreement as to 
the amount of the loss the same shall, as above provided, be 
ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the 
two so chosen shall first select a competent and disinter- 
ested umpire; the appraisers together shall then estimate 
and appraise the loss, stating separately sound value and 
damage, and failing to agree, shall submit their differ- 
ences to the umpire; and the award in writing of any 
two shall determine the amount of such loss. * * 
No suit or action on this policy, for the recovery of any 
claim, shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the 
foregoing requirements.” 
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It is conceded at the outset by counsel for the insurance 
companies that if the agreement had been for the arbitra- 
tion of the whole question of liability, it would be against 
public policy and void; but it is contended that a differ- 
ent rule applies when the agreement is for the arbitration 
of but one question, 2. e., the amount of damage. Numer- 
ous cases are cited from both the state and federal courts 
tending to support this contention; the reasoning of all 
the cases being founded on the leading case of Scott v. 
Avery, 5 H. L. Cas. [Eng.], 811,—a decision rendered in 
1856. The keynote of this decision was sounded by Lord 
Chancellor Cranworth in one of the majority opinions, 
when he said, referring to the agreement to arbitrate the 
amount of the loss, that it was the intention that no right 
of action should accrue until, the amount of loss had been 
ascertained according to the mode pointed out in the 
policy, and,—using his exact language,—“that the right 
of action should be, not for what a jury should say was 
the amount of the loss, but for what the persons desig- 
aated in that particular form of agreement should so say.” 
Long after the announcement of the opinion in Scott v. 
Avery, supra, the people of the state of Nebraska adopted 
a constitution containing a Bill of Rights, enumerated 
among which were that “the right of trial by jury shall 
remain inviolate,”* and that “all courts shall be open, and 
every person, for any injury done him in his lands, goods, 
person, or reputation, shall have a remedy by due course 
of law,’t ete. After the adoption of our constitution a 
question similar to the one in the case at bar was presented 
to this court in the case of German-American Ins. Co. v. 
Etherton, 25 Nebr., 505; and the rule was announced that 
“a, provision in a policy that no suit or action against the 
insurer ‘shall be sustained in any court of law or chan- 
cery until after an award shall have been obtained’ by 
arbitration, ‘fixing the amount’ due after loss, is void, the 
effect of such provision being to oust the courts of their 
legitimate jurisdiction.” This rule has been followed with 


* Constitution, art. 1, sec. 6. j Constitution, art. 1, sec. 13. 
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approval in Union Ins. Co. v. Barwick, 36 Nebr., 223; 
Home ire Ins. Co. v. Bean, 42 Nebr., 587; National 
MMasonie Accident Ass’n v. Burr, 44 Nebr., 256, 258; Insur- 
ance Co. of North America v. Bachler, 44 Nebr., 549; Home 
Fire Ins. Co. v, Kennedy, 47 Nebr., 188. And in the late 
case of Schrandt v. Young, 62 Nebr., 254, 266, it was said 
by Pounp, C.: “Whatever distinction may be made else- 
where between arbitration generally and arbitration as 
to damages only, it is well settled in this state that a 
provision in a contract requiring arbitration, whether of 
all disputes arising under the contract, or only of the 
amount of loss or damage sustained by the parties thereto, 
will not be enforced, and that refusal to arbitrate is not 
available to the parties in an action growing out of the 
contract.” We can not agree with counsel for the insur- 
ance companies that this long line of decisions rests on a 
mere dictum of the court in the case of German-American 
Ins. Co. v. Etherton, supra, and that the question now at 
issue was not properly before the court in that case. It 
appears from the statement contained in the opinion in 
the last-named case that the suit was brought on a policy 
of insurance covering a house and contents, which con- 
tained a condition similar to the so-called appraisal 
clauses in the policies now before us. That decision was 
rendered before the valued-policy law was adopted in 
this state, so that there would be the same reason 
for arbitrating the value of the house at that time 
that would now exist for the arbitration of the value of 
the stock of goods destroyed by fire. The right of appraisal 
as a condition precedent to the right of action in a court of 
law, was an issue as well defined in German-American Ins. 
Co. v. Etherton, supra, as it is in the case now pending; 
and the rule in that case, instead of announcing a mere 
dictum, is a solemn adjudication of a question then in issue 
before the court. We have no disposition to change a rule 
of this court which is in harmony with the genius and 
spirit of our constitution, and which has entered into 

every contract of insurance made in this state since its 
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announcement, sixteen years ago, merely for the purpose of 
putting ourselves in closer touch with the House of Lords. 
There is no better reason for upholding a contract that in 
advance ousts the jurisdiction of a court of law from 
finding the amount of damage in a dispute between as- 
sured and insurer, than there would be for upholding 
contracts ousting the jurisdiction of courts on any other 
question that might arise between them; and whenever 
we say that the jurisdiction of courts may be contracted 
away in advance on any question, we open a leak in the 
dyke of constitutional guarantees which might some day 
carry all away. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Pounp, C., concurs in separate opinion. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 

Pounp, C., concurring. 

I do not think the constitutional provision with refer- 
ence to trial by jury has any bearing upon the question 
involved in this case. The same provision is to be found 
in the constitution of the United States and in the consti- 
tutions of the several states. Notwithstanding these pro- 
visions and the jealousy with which the right of trial by 
jury is guarded by the federal courts, those courts and 
most of the state courts uphold the distinction between an 
agreement to arbitrate the whole matter in dispute and 
an agreement for arbitration of the amount of loss or 
damage only, as made in the case of Scott v. Avery. Were 
the question a new one, I do not believe this court would 
take the stand to which it is now committed. But every 
court, in the course of time, develops some peculiar doc- 
trines with respect to which it differs from others of co- 
ordinate jurisdiction. Where these peculiar doctrines 
work no harm, certainty and consistency are no less im- 
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portant than agreement with other courts. The rule in 
question has been announced so many times that it may 
be said to have entered into the contracts in force in this 
state, and is commonly understood by all persons to gov- 
ern the agreements which they make. Itis by no means a 
bad rule and I see no reason to believe that it operates 
unjustly. 

I am therefore of opinion that the rule ought to be ad- 
hered to, and that the judgment should be affirmed. 


Notre.—Agreements to Arbitrate—Contracts—Pending Actions. Agree-~ 
ments to arbitrate embodied in contracts or made with reference 
to pending actions, are favored by courts, when they do not—and 
this is the vital question—-strike at the courts’ jurisdiction. Union P. 
R. Co. v. Anderson, 11 Colo., 293, 18 Pac. Rep.,.24; Bailey v. District of 
Columbia, 9 App. Cas. [D. C.], 360; Masterson v. Masterson, 22 Ky. L. 
Rep., 1193, 60 S. W. Rep., 301; Hood v. Hartshorn, 100 Mass., 117, 1 Am. 
Rep., 89; Anderson v. Meislahn, 12 Daly [N. Y.], 149; Singerly v. John- 
son, 3 Wkly. Notes Cas. [Pa.], 541; Knoche v. Chicago, M. & St. P. R. Co., 
34 Fed. Rep., 471, 472. The opinion in this last case was by Thayer, 
J. (orally): A clause in a contract agreeing generally to submit all 
of the questions that might arise under the contract to arbitration, is 
void; the same being against public policy, because the effect is to 
oust the jurisdiction of the courts. Nevertheless, it is competent for 
parties to stipulate in a contract that the value of property con- 
tracted to be sold or delivered shall be ascertained or fixed by ar- 
pbitrators chosen for the purpose. Such special stipulations in con- 

* tracts, relating to the manner in which the value of things forming 
the subject-matter of the contract shall be ascertained, are valid. In 
the latter class of cases, parties can not ignore the stipulation and 
sue on the contract; they must at least make an effort to have the 
value of the thing ascertained according to the stipulations in the 
agreement, before suit can be maintained.—W. F. B. 
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Purires Country Farmers’ Mutua INSURANCE COMPANY 
Vv. EZEKIEL JOHNSTON. 


FILED DECEMBER 3, 1902. No. 12,759. 
Commissioner’s opinion, Department No. 2. 


1. Law of the Case: Finpinc oF Fact ny Court. The rule of the “law 
of the case,” does not apply toquestion: of fact determined by 
this court between the sume litigants in the same cause of 

- action, when there is a material and substantial change in the 
testimony reviewed at the different hearings. 


_ 2 Mutual Insurance: SvuspENsion ror WANT oF PAYMENT: RECEIPT 
oF SUBSEQUENT ASSESSMENT. ‘Where all the property covered by 
a policy of a mutual fire-insurance company is not destroyed, 
the receipt of subsequent assessments by the company, from 
a member who has sustained a loss while his policy was sus- 
pended for default in the payment of assessments, will not 
operate as a waiver of such default.” Farmers’ Mutual Ins. Co. 
v. Kinney, 64 Nebr., 808, followed. 


3. : Secretary: AuTnority. Where the secretary of a mutual 
fire-insurance company is authorized to make assessments for 
the payment of losses sustained by such company, the fact that 
he calls to his counsel the board of directors and acts on their 
advice in making the assessment before doing so, will not invali- 
date his act. 


4. Mutual Insurance Company: By-Laws. Where the by-laws of a 
mutual fire-insurance company provide for the payment of 
assessments by the members not less than twenty nor more than 
forty days after the receipt of notice, and a notice is received 
containing the amount of the loss, the amount of the assess- 
ment, and requesting the member to pay “at his earliest con- 
venience,” such notice at most would extend the time of pay- 
ment to but forty days from the receipt thereof, and is not so 
defective on account of this informality as to invalidate the 
assessment. 


Error from the district court for Phelps county. Action 
on policy of fire insurance. Nisi-prius judge directed a 
verdict for plaintiff and entered judgment thereon. Tried 
below before ADAMS, J. Reversed. 
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John M. Stewart, Thomas C. Munger, Andrew J. Shafer 
and Hector M. Sinclair, for plaintiff in error. 


James I. Rhea (John L. McPheely, on motion for rehear- 
ing), contra. 


OLDHAM, C. 


This case was before us at a former sitting on a petition 
in error filed by the plaintiff in the court below, and the 
cause was reversed and remanded because of the action of 
’ the trial court in directing a verdict for the defendant insur- 
ance company. See Johnston v. Phelps County Farmers’ 
Mutual Ins. Co., 63 Nebr., 21. At a subsequent trial in the 
district court a verdict was directed for plaintiff, and the 
defendant insurance company now brings error to this 
court. By reference to the former opinion, it will be noted 
that the case then presented rested on the proposition that 
all the property covered by plaintiff’s policy of insurance 
had been destroyed, and that plaintiff had paid and 
defendant received the delinquent and subsequent assess- 
ments after the fire, and that no property remained 
to which the policy, if renewed, could attach. Under this 
theory of the case the rule was announced that “where all 
the property covered by the policy is destroyed by fire 
while the policy-holder is delinquent, so that nothing re- 
mains to which renewal of the insurance might attach, 
receipt of the amount of subsequent assessments levied 
after the loss, in addition to the assessment levied prior to 
and delinquent at the time of the loss, with knowledge of 
the facts, is inconsistent with reliance upon the forfeiture 
and is a waiver thereof.’ At the second trial of the cause 
in the court below the defendant insurance company, for 
the purpose of complying with the rule announced in this 
case at the first hearing, introduced evidence tending to 
show that plaintiff’s policy of insurance covered a large . 
amount of property which was not destroyed, and that 
the company accepted the delinquent assessments from 
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plaintiff with a full understanding that such payment 
was not taken as a waiver of the conditions of his policy 
which suspended its enforcement at the time of the fire, 
but was only taken for the purpose of reviving the policy 
on the property not destroyed, and that the subsequent 
assessments were accepted from plaintiff with the same 
understanding. : 

The defendant insurance company contends that in the 
light of this new evidence the case falls within the rule 
recently announced in Farmers’ Mutual Ins. Co. v. Kin- 
ney, 64 Nebr., 808, in which we held that “where all the 
property covered by a policy of a mutual fire-insurance 
company is not destroyed, the receipt of subsequent as- 
sessments by the company, from a member who has sus- 
tained a loss while his policy was suspended for default 
in the payment of assessments, will not operate as a waiver 
of such default.” On the other hand, it is contended by 
plaintiff Johnston that our former holding in this case, 
that under the evidence then presented the acceptance of 
the subsequent assessments from plaintiff by defendant 
company amount to a waiver of his default in not paying 
his first assessment, has now become the “law of the case” 
and is binding on these parties, and that we should not 
recede from it. This evidently was the view taken by the 
learned trial court at the last hearing of this case, and prob- 
ably guided his action in directing a verdict for plaintiff. 
While this court in a long line of decisions has adhered 
tenaciously to the rule of the “law of the case,” it has con- 
fined this rule to questions of law determined between the 
same parties at former hearings in this court, but has 
never extended it to questions of fact, except when es- 
sentially the same questions were presented for a second 
review. It was said by Hotcoms, J., in Missouri P. R..Co. 
v. Fox, 60 Nebr., 5381, 538: “The evidence in different 
cases, and in different trials of the same case, may, and 
often does, differ in many essential particulars. It may 
shift and change as the current of a stream in a bed of 
sand. Not only may changes occur by reason of newly- 
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discovered evidence, new witnesses whose testimony may 
supply a missing link, but often those having the manage- 
ment of a case turn the current of evidence in one direc- 
tion at one time, and in an entirely new channel at an- 
other. If the evidence is the same, or substantially so, 
and made to thus appear, doubtless the rule would apply.” 
To the same effect is the holding in State v. Board of 
County Commissioners of Cass County, 60 Nebr., 566. 
From what has been said, it follows that we are now 
called upon to review this case in the light of a materially 
changed condition of testimony, to which the rule of the 
“law of the case” does not apply. At the former hearing 
we held that if all the property covered by plaintiff’s 
policy of insurance was destroyed by the fire and no prop- 
erty remained under the protection of the policy of in- 
surance, the acceptance of subsequent assessments by the 
company was inconsistent with any other theory than a 
waiver of the forfeiture. We think the former opinion 
’ was right and still adhere to it, but we are now confronted 
with a statement of facts which unmistakably shows that . 
all the property covered by the policy of insurance was not 
destroyed by the fire, and this changed condition of the 
evidence, in our judgment, takes the case out of the rule 
. of Johnston v. Phelps County Farmers’ Mutual Ins. Co., 
supra, and places it clearly within the rule announced in 
Farmers’ Mutual Ins, Co. v. Kinney, supra. It is urged, 
however, that in any view of the case the court was 
justified in directing a verdict for plaintiff, because the 
assessment on which plaintiff was delinquent at the 
time of the fire was made without proper authority, and 
no proper notice had been given plaintiff of such as- 
sessment. The delinquent assessment was the first assess- 
ment ever made by this company after its organization, 
and it appears from the record that four of the six di- 
rectors of the company met after a loss had been sustained 
and ordered an assessment of one mill on each of the 
policy-holders of the company, and that the secretary of 
the company thereupon made the assessment and served 
44 


o94. NEBRASKA REPORTS. [VoL. 66 


Phelps County Farmers’ Mutual Ins. Co. v. Johnston. 


written notice on each of the policy-holders of the com- 
pany containing a notice of the amount of the loss, the 
amount of the assessment, and requesting each to pay 
“at his earliest convenience.” It is contended, first, that 
the board of directors were not authorized by any’by-law 
of the company to make the assessment; that the statute 
provides that the assessment shall be made by the secre- 
tary; and that in the absence of a by-law, the board of di- 
rectors, when the assessment was made to pay a loss, had 
no authority to act. Without determining the merit of this 
question, we are unable to see how the want of authority 
on the part of the board of directors to make this assess- 
ment could invalidate it when it was actually made by the 
secretary of the company. If the secretary was authorized 
to make the assessment, the fact that he counseled with or 
was directed by those not authorized to act did not and | 
could not invalidate his action. 

The formal defect in the notice which requested the pay- 
ment of the assessment by plaintiff “at his earliest con- 
_ venience” is urged as a fatal defect. The by-law of the 
company as to notice provided as follows: “It shall be the 
duty of the secretary, whenever such assessment shall 
have been made, to immediately notify every person com- 
posing such company, personally, or by letter, sent to his 
usual post-office address of the amount of such loss and 
the sum due from him as his share thereof, and of the 
time and to whom such payment is to be made, but such 
time shall not be less than twenty (20), nor more than 
forty (40) days from the date of such notice.” This by- 
law entered into and became a part of plaintiff’s contract 
with the company, and limited at most his “earliest con- 
venience” to forty days from the time that he received the 
notice. Again, it appears that after receiving the notice 
plaintiff went to the secretary of defendant company and 
promised that he would pay the loss as soon ‘as he could. 
The record also shows that later another secretary was 
elected of defendant company, and that he notified plain- 
tiff personally that he was in arrears and must pay his 
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assessment, and that plaintiff conversed with him about 
the matter and told him he was hard up, but would either 
pay to him, the secretary, or to the treasurer of the com- 
pany within a short time. The evidence undisputably 
shows that plaintiff made no effort to pay this loss.at all 
until about sixteen months after the first notice he received 
and not until nearly thirty days after his own fire had 
occurred, We think, in view of this, plaintiff is not in a 
position to complain of the informality of the first notice 
which he received of his assessment, nor do we think the 
by-laws contemplated a high degree of formality in the 
service of these notices, since they only required the secre- 
tary to notify the member either “personally, or by letter,” 
and plaintiff appears to have been notified in each manner 
long before his loss. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded. 


Baknes and Pounn, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

RBEVERSED AND REMANDED. 


Swan J. LARSON, REVIVED IN THE NAME OF LOUISA LARSON, 
ADMINISTRATRIX, V. FIRST NATIONAL BANK OF PENDER. 


FILED DECEMBER 3, 1902. No. 9,974, 
Commissioner’s opinion, Department No. 2. 
1. Pleading in Anticipation. A pleader is not required to anticipate 
matter in avoidance of his allegations. 


2. Judicial Notice: Executive Ruies: Starure. Where a statute 
authorizes executive officers to make general rules for the 
conduct of public business, and such rules are duly made and 
published, the courts will take judicial notice of them. 
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3. Stare Decisis. As it is the settled practice of this court that a 
judgment will not be reversed for errors not argued in the 
briefs of counsel, a decision affirming a judgment does uot 
become a precedent as to any question not argued or expressly 
presented to the court, and left unnoticed in the opinion, 
although it might have been raised, and, if raised, have been 
decisive of the case. 


. The former opinion in this case (62 Nebr., 303) approved. 


Error from the district court for Thurston county. Re- 
hearing of case reported in 62 Nebr., 303. Action upon 
a promissory note given for the lease of certain Indian 
lands allotted under the act of congress of February 8, 
1887. Plea that the note was void under the statute and, 
ergo, there could be no recovery even by an innocent 
holder. Tried below before Evans, J. Peremptory in- 
struction for plaintiff and judgment accordingly. Former 
judgment of reversal adhered to. 


Robert G. Strong and Daniel H. Sullivan, for plaintiff 
in error. , 


Guy T. Graves, Mell. C. Jay, Almon C. Abbott, Curtis 
L. Day and Waldo E. Whitcomb, contra. 

Pounp, C. 

This is a rehearing. The former opinion has been criti- 
cised upon three grounds: That the defendant, plaintiff in 
error, had not properly pleaded the illegality of the note 
in suit; that the court overlooked the act of congress of 
February 28, 1891, relating to the leasing of Indian lands; 
and that the decision is contrary to two prior cases, Nissen 
v. Turner, 50 Nebr., 272, and Iowa Savings Bank v. Frink,* 
1 Nebr. [Unof.], 14, neither of which was referred to. We 
do not think any of these criticisms well taken. 

The first point is that the answer, in setting up the 
illegality of the note sued on, does not negative the excep- 
tions created by the act of 1891, and goes no further than 


* \Mimed on rehearing, 1 Nebr. [Unof.], 26. 
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to allege a lease in contravention of the act of 1887. But 
the act of 1891* is amendatory only. The former act fur- 
nishes the general rule, and the latter merely authorizes . 
leases under certain special circumstances, and with cer- 
tain special safeguards. The pleader states fully and 
explicitly that the note in suit was part of a contract of 
leasing, in contravention of section 5 of the act of 1887. 
In addition, he sets forth that the Indians who purported 
to make the lease in question “had no right or authority ' 
to enter into any written contract of whatever kind or 
nature for the alienation, incumbrance, or leasing of the 
real estate alotted to them as aforesaid.” This would 
seem to be a sufficient allegation that the case was not 
within the exception created by the act of 1891. But, in 
any event, the defendant was not required to go further 
than set out the facts showing a prima-facie case of illegal- 
ity. A pleader is not required to anticipate matter in 
avoidance of his allegations. Jones v. United States Mu- 
tual Accident Ass’n, 92 Ia., 652, 61 N. W. Rep., 485; Cool- 
edge v. Continental Ins. Co., 6T Vt., 14; Blasingame v. 
Home Ins. Co., 75 Cal., 683, 17 Pac. Rep., 925; MHtna Ins. 
Co. v. MeLead, 57 Kan., 95, 45 Pac. Rep., 73; Bank of 
River Falls v. German-American Ins. Co., 72 Wis., 585, 
40 N. W. Rep., 506. As, in the cases cited, 4 plaintiff suing 
upon a policy was not required to allege that the loss was 
not produced by any of the causes for which it was pro- 
vided the insurer should not be liable, or that it was not 
produced by any of the means specially excepted in the 
policy,so here,in alleging that the note was within the pur- 
view of the act of congress, the defendant was not bound to 
negative expressly in advance every exception contained in 
the statutes. Nor do we think that the former opinion ig- 
nores or in any way fails to give effect to the later statute. 
That statute was not involved, and it did not become neces- 
sary for the court to refer toit. Neither the pleadings nor 
the proofs raise any questions under that act. The leases 
authorized under special circumstances, upon showing to 
the secretary of the interior, are to be made “upon such 
#26 U.S. Statutes at Large, p. 794. 
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terms, regulations and conditions as shall be prescribed’ 
by that officer. Where a statute authorizes executive offi- 
cers to make general rules for the conduct of public busi- 
ness, and such rules are duly made and published, the 
courts will take judicial notice of them. Caha v.. United 
States, 152 U. S., 211; Dominici v. United States, 72 Fed. 
Rep., 46; Low v. Hanson, 72 Me., 104; United States v. 
Williams, 6 Mont., 379, 12 Pac. Rep., 851. Turning to the 
printed regulations of the Indian office, we find at once 
that the instruments in question are in no sense such as 
are prescribed and required, and were not intended to be 
of that nature. There is nothing before the court to call 
for any application of the amendatory statute. 

The prior decisions of this court referred to, do not 
purport to pass upon the question now before us. No 
suggestion is made in the opinion in either case as to 
that question. Moreover, we have examined the briefs 
upon which those causes were submitted, and find that 
the subject was not brought to the court’s attention. All 
that could be claimed, is that the point might have been 
raised and, if raised, would have been decisive. Had the 
judgments been reversed, the court might have been forced 
to take the matter under consideration, for judgments will 
not be reversed if right, even though the points of law 
upon which their validity depends are not presented by 
counsel. But in each of the cases referred to the judg- 
ment of the district court was affirmed. In view of the 
settled practice of this court that a judgment will not be 
reversed for errors not argued in the briefs of counsel, a 
decision affirming a judgment does not become a precedent 
as to any question not argued or expressly presented to 
the court, and left unnoticed in the opinion, although such 
question would have been proper to present and, if pre- 
sented, might have required another result. The sole 
point argued in Nissen v. Turner was whether a tenant 
could plead that his landlord had no title. Again, in 
Iowa Savings Bank v. Frink, no mention was made of the 
federal statutes nor of their effect upon the lease. So far 
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as the case presented by the plaintiff in error was con- 
cerned, the transaction involved was not illegal in its 
very nature, but merely defective. Neither decision af- 
fords any reason for altering the judgment heretofore 
rendered. 

With respect to the question discussed at the former 
hearing, we are fully satisfied with the opinion then writ- 
ten. The federal courts have held these leases “wholly 
void,” and have said that the occupation of land under 
them “is wholly inconsistent with the purpose for which 
the lands were originally set apart as a reservation for 
the Indians, and with the object of the government in 
providing for allotments in severalty.” United States 
v. Flournoy Live-Stock & Real-Estate Co., 69 Fed. Rep., 
886, 894; Beck v. Flournoy Live-Stock & Real-Listate Co., 
65 Fed. Rep., 30. While there are two lines of authority 
upon the proposition, in view of the holding of the federal 
courts, by which the effect of the acts of congress must be 
determined, the authorities followed in the former opin- 
ion are the more persuasive; and the conclusion reached, in 
our opinion, is sound and just. Parties ought not to be 
allowed to avail themselves of statutory provisions, any 
more than of rules of the common law, to perpetrate 
frauds or reach inequitable results. But technical legal 
estoppels can not be permitted to defeat the plain and 
express provisions of statutes. In cases of this character 
there is no injustice in leaving the parties to the inter- 
dicted transaction where the statute puts them. All con- 
cerned knew that their acts had no legal force. There can 
be no equitable estoppel where the parties intentionally 
take the chances that a bargain will be carried out. The 
statute is not to be evaded through the legal estoppel in- 
volved in the relation of landlord and tenant, when the 
relation itself, in the particular case, and all contracts 
incident thereto, are denounced and invalidated by its 
express terms. The estoppel arises from tenancy; when 
the statute declares there shall be no tenancy, there can be 
no resulting estoppel. 
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We therefore recommended that the former judgment be 
adhered to. 


BaRNES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment is adhered to. 


JOSEPHINE HASLACH V. THEODORD WOLF BT AL, 
Fitep DECEMBER 3, 1902. No. 12,199. 
Commissioner’s opinion, Department No. 2. 


Promissory Note “With Exchange.” A promissory note is not ren- 

dered non-negotiable by an agreement to pay the sum named 

' “with exchange” on a point other than that at which it is 
payable. 


Error from the district court for Platte county. Ac- 
tion in the nature of assumpsit on promissory note. Tried 
below before HOLLENBECK and ALBERT, JJ. Werdict and 
judgment for plaintiff. Defendant brings error. Re- 
versed. 


McAllister & Cornelius, for plaintiff in error. 
James G. Reeder and R. W. Hobart, contra. 


Pounp, C. ; 


In Garnett v. Meyers, 65 Nebr., 280, this court expressly 
left open the much-vexed question whether a note or bill 
for the payment of a certain sum “with exchange” is 
rendered non-negotiable by the agreement to pay ex- 
change. The subject has been discussed exhaustively in a 
number of recent cases, and, now that the question is 
squarely presented, we have only to range ourselves upon 
the one side or the other and indicate our reasons briefly. 
Most of the text-writers have held that such a stipulation 
has no effect upon the negotiability of the instrument. 
1 Daniel, Negotiable Instruments, sec. 54; 1 Randolph, 
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Commercial Paper, sec. 200; Tiedeman, Commercial Pa- 
per, sec. 28a; Norton, Bills & Notes, sec. 25. But it may 
be observed that these authors wrote, for the most part, 
before certain recent decisions, in which the opposite view 
has been asserted with much force and ability. The ad- 
judicated cases are in conflict, and almost evenly balanced. 
The view that such a provision is without effect upon the 
negotiability of the instrument is supported by Clark v. 
Skeen,* 61 Kan., 526, 60 Pac. Rep., 327; Hastings v. 
. Thompson,} 54 Minn., 184, 55 N. W. Rep., 968; Smith v. 
- Kendall,t 9 Mich., 240, and subsequent decisions in 
Michigan; Whittle v. Fond du Lac Nat. Bank, 26 S. W. Rep. 
[Tex. Civ. App.], 1106; Morgan v. Edwards,§ 53 Wis., 599, 
11 N. W. Rep., 21; Bradley v. Lill, 4 Biss. [U. 8. C. C.], 
473. The contrary position is maintained in Culbertson 
v. Nelson,|| 93 Ia., 187, 61 N. W. Rep., 854; Flagg v. School 
District No. 70,1 4 N. Dak. 30, 58 N. W. Rep., 499; Nicely 
o. Commercial Bank, 15 Ind. App., 563, 44 N. E. Rep., 572, 
and subsequent cases in Indiana; Fitzharris v. Leggatt, 
10 Mo. App., 527; First Nat. Bank v. Bynum, 84 N. Car., 
24; Read v. McNulty, 12 Rich. Law [S. Car.], 445, 78 Am. 
Dec., 467, and subsequent cases in that state; Hughitt v. 
Johnson, 28 Fed. Rep., 865; and several subsequent de- 
cisions in the federal courts. Some of the cases on each 
side are open to obvious criticism. Morgan v. Edwards isa 
dictum as to this point, and Bradley v. Lill goes so far as to 
hold that an instrument payable “in exchange” on a cer- 
tain point is negotiable. See Chandler v. Calvert,** 87 Mo. 
App., 368. On the other hand, some of the decisions tak- 
ing the opposite view are based upon special provisions 
of statutes. The whole matter turns upon the question 
whether such 4 stipulation renders the amount uncertain, 


*.49 L, R. A., 190, 78 Am. St. Rep., 337. 

721 L. R. A., 178, 40 Am. St. Rep., 315. 

80 Am. Dec., 83. 

§ 40 Am. Rep., 781. 

27 L. R. A., 222; 57 Am. St. Rep., 266. 

q25 L. R. A, 363. 

** Tf a note be drawn and made savable at the same place, the words 
“with exchange” will not affect its Bee tuney since in such case 
there could be no exchange.—W. F. B. 
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so as to destroy one of the essential elements of negotia- 
bility. While it is true that in a sense an uncertain ele- 
ment is imported into the instrument by the agreement 
to pay exchange, the difficulty is more specious than real. 
Business is carried on more or less in subordination to 
certain financial centres, to which and from which money 
is constantly flowing. When a note is made payable in 
Lincoln with Chicago exchange, the practical business 
effect is the same as if it had been payable in Chicago, 
but, for convenience, the parties had agreed that it might 
be paid at Lincoln, with the cost of transmission. 
Clark v. Skeen and Morgan v. Edwards, ubi supra. 
Looked at in this way, the exchange becomes a mere 
incident, not affecting the amount of the debt itself, 
and analogous to such matters as attorneys’ fees and 
costs of collection, which do not affect negotiability. 
As Mr. Daniel puts it: “The spirit of the rule requiring 
precision in the amount of negotiable instruments applies 
rather to principal amount than to the ancillary and 
incidental additions of interest or exchange.” 1 Daniel, 
Negotiable Instruments, sec. 54a. These questions are 
primarily questions of business and business usage, and 
so far as not foreclosed by any established course of de- 
cision, ought to be resolved in a liberal spirit, to promote 
the interests of business, rather than by a strict adherence 
to the letter of rules. The policy of the rule as to negotia- 
bility, is in no way infringed by the provision as to ex- 
change. The custom and convenience of business men 
have introduced it in such instruments, and would, per- 
haps, afford sound reason, in view of the general approval 
of standard text-writers, for a modification of or exception 
to the general rule, if necessary. But there is sufficient 
ground to hold that the reason of the rule is unaffected, 
and the infringement of its letter, if any, is of trivial con- 
sequence. 

It is argued that the provision of the note in suit for 
payment of “attorneys’ fees” generally, without specify- 
ing for what purpose, destroys negotiability. But we 
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must give the instrument a reasonable construction. It is 
self-evident that fees for collecting the note, if not paid at 
maturity, were referred to. As our law now stands, this 
clause was mere surplusage, and may be wholly disre- 
garded. j 
Objection is made also to the petition. The allegations 
of that pleading are not as precise as they might be. But 
the defendant pleaded that the note was taken after ma- 
turity and without consideration, and plaintiff denied 
these allegations generally; the parties went to trial upon 
the theory that those questions were in issue, and decisive 
of plaintiff’s rights, and the trial court expressly based 
its decision upon the question whether the instrument was 
negotiable. The theory which the parties held below ought 
to bind them here, and the cause should be treated as all 
parties as well as the trial court there treated it. 
- We recommend that the judgment of the district court 
be reversed and the cause remanded, 


BARNES, C., and OLDHAM, C., in separate opinion, 
concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause is remanded. 
: REVERSED AND REMANDED. 


OLDHAM, C., concurring. 


I concur in the conclusion reached by my learned as- 
sociate in this case, because I believe the opinion is in 
harmony with the former holdings of this court on the 
question of negotiability of the instrument, but on sound 
principle I believe the decision is wrong. 
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BERTEEN D. WELCH, APPELLANT, V. JOHN W. TIPPERY ET 
AL., APPELLEES. 


Fitep DECEMBER 3, 1903. No. 12,349. 
Commissioner’s opinion, Department No. 2. 


1, Equity Cause: Jury. In equity cases the district court may, in 
its discretion, submit to a jury any question of fact involved. 


Finpines ADvisory: Error WITHOUT PREJUDICE. 
As the findings of the jury in such case are advisory only, if 
the court, having heard the testimony, afterwards adopts them 
as its findings, and there is sufficient competent evidence to 
sustain them, errors in the admission of evidence are without 
prejudice. 


2. 


38. County Road: DawacEes FOR CONDEMNATION: AGREEMENT: ImM- 
PROVING Roap: STIPULATED SUM: COMPENSATION. An agree- 
ment duly carried out, that the county shall expend a stipulated 
sum in improving a road, at the claimant’s request and for his 
benefit, in lieu of damages, constitutes due compensation for: 
land taken in laying out the road. 


: 3 : 3 7 : Paro EVIDENCE. 
Where the record shows that the claim for damages was re- 
jected and at the same time the sum claimed as damages was 
appropriated to improving the road, parol evidence is admissible 
to prove an agreement to release the claim in consideration of 
the appropriation and improvements. 


APpppaL from the district court for Burt county. Bill 
for injunction to prevent opening highway. Heard below 
before DicKINSON, J. Decree for defendants. Plaintiff 
appeals. Affirmed. 


Harrison H. Bowes, for appellant. 
Willis G. Sears, contra. 


Pounp, C. 


Suit was brought to enjoin the opening or maintaining 
of a public road across the plaintiff’s premises until pay- 
ment of his damages for the land taken. The defendants 
pleaded a dedication, and also that the county commis- 
sioners and the plaintiff had entered into an agreement 
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whereby he was to release his claim for damages in con- 
sideration that the commissioners would appropriate the 
amount thereof for work on the road. The trial court 
called a jury and submitted two questions,—whether such 
an agreement had been made, and whether it had been 
carried out by the county. Each question was answered 
in the affirmative. Thereupon the court found generally 
for the defendants and rendered a decree accordingly, 
which is now appealed from. 

The power of the court to submit these questions to a 
jury can not be disputed. Alter v. Bank of Stockham, 53 
Nebr., 223; Omaha Fire Ins. Co. v. Thompson, 50 Nebr., 
580; Harral v. Gray, 10 Nebr., 186. It rested entirely in 
the discretion of the trial judge what questions should be 
submitted to the jury for their assistance in arriving at 
a just solution, and what not. Nor is the appellant en- 
. titled to complain of rulings on evidence at the trial. For 
one thing, those rulings, as such, would be reviewable only 
upon error. Moreover, the findings of the jury in an 
equity case are advisory only. Hence, where the court, 
having heard the testimony, adopts those findings as its 
own, it is as if there had been a trial to the court without 
a jury; and so long as there is competent evidence to 
sustain the findings, the admission of improper evidence is 
without prejudice. 

The agreement pleaded was a good defense. Plaintiff 
was entitled to due compensation for the land taken. But 
there was no necessity that such compensation. be in 
money. Anything else of value that he chose to accept 
would fulfill the requirement. If at his request and for 
his benefit the county expended the sum claimed in im- 
proving the road,—something it was not bound to do, and 
doubtless would not have done in the ordinary course,— 
his agreement to release his claim for damages was upon 
sufficient consideration, and he was fully compensated. 
It is in evidence that the improvements were for plain- 
tiff’s convenience and benefit, and it appears, also, that 
nearly all of the money appropriated was paid to him for 
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labor upon the road. We think the findings are entirely 
supported. 

But it is said that the agreement is not set out on the 
records of the county board, and that parol evidence was 
inadmissible. The records show that the claim for dam- 
ages was rejected, and that at the same time the sum 
claimed as damages was appropriated to improving the 
road. ‘These were proceedings of the board which were 
to be recorded, and the record would be the best evidence 
of them. Buta record of the agreement with plaintiff by 
reason of which the board took these steps would not bind 
him. Graham v. Hartnett, 10 Nebr., 517. It would still 
be necessary to show the agreement by extrinsic evidence. 
Hence we see no reason to doubt that such evidence is 
admissible without a record of the agreement. The 
agreement of plaintiff to release his claim for damages 
was his own act. It was not in any sense an act or pro- 
ceeding of the board. 

We recommend that the decree be affirmed. - 


BakneEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


L. A. NaRES Br AL. VY. GEORGE M. BELL ET AL. 
Fitep DECEMBER 3, 1903. No. 12,190. 
Commission’s opinion, Department No. 3. 


Mortgages: Lien: InsTaALMENTS: LIMITATION OF AcTION: A _ mort- 
gage on real estate continues as a lien thereon for ten years 
only from the maturity of the debt secured. If the debt secured 
is payable in instalments, the mortgage can not be enforced 
as a security for any instalment due and payable ten years or 
more prior to the commencement of the action to foreclose. 


Error from the district court for Boone county. Bill in 
equity to foreclose a specific lien—a mortgage on real 
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estate. Tried below before Munn, J. Decree for plain- 
tiffs. Defendants bring error. Reversed. 


C. EL. Spear, for plaintiffs in error. 


H.C. Vail, R. W. Hobart and James G. Reeder, contra. 


Dur rip, C. 


Nares brought an action in the district court for Boone 
county to foreclose a mortgage executed by George M. and 
Louisa A. Bell. Patrick H. Smith was the owner of a 
prior mortgage, made to him March 4, 1888. This mort- 
gage secured two notes,—one for $150, due in one year, 
the other for $50, due in eighteen months. On the 31st day 
of August, 1900, he intervened in the action brought by 
Nares, claiming a foreclosure of his mortgage for the full 
amount secured thereby, and asking that it be declared a 
first lien upon the mortgaged premises. As will be noticed 
from the above statement, the note for $150 had matured 
more than ten years prior to the filing of his petition of 
intervention, and the statute of limitations was interposed 
against his recovery so far as this note is concerned. The 
district court entered a decree foreclosing the mortgage 
for the full amount secured thereby, and the case is 
brought here upon error. 

Should the district court have entered a decree fore-— 
closing the mortgage for the full amount secured thereby, 
or had the intervener, by his neglect to commence fore- 
closure proceedings within ten years from the maturity of 
the note, lost his right to foreclose for the amount rep- 
resented by that note? It is insisted by the defendant in 
error that where a mortgage secures a debt payable by in- 
stalments, the statute does not commence to run against 
a foreclosure of the mortgage until the last instalment 
has matured; and we are cited to several cases where the 
debt or the interest reserved upon the debt was payable 
in instalments, and the mortgage contained a clause ma- 
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turing the whole debt on default in the payment of any 
instalment when due. In the cases cited, it was held 
that this condition in the mortgage conferred upon the 
mortgagee a mere option, which he might exercise or not at 
his pleasure; but if he failed to exercise it, and to declare 
the debt due before its maturity, as shown by the face of 
the contract, that the statute did not commence to run 
until the debt had fully matured according to the terms 
of the notes secured by the mortgage. Watts v. Creighton, 
85 Ia., 154; Richards v. Daley, 116 Cal., 336; Afason v. 
Luce, 116 Cal., 232; Lowenstein v. ’helan, 17 Nebr., 429. 
In Wood, Limitations,* section 224, it is said: “When 
a mortgage is payable by instalments, the statute attaches 
to each instalment ag it becomes due, but the mortgagor’s 
possession does not become adverse until the last instal- 
ment has matured.”; This, we think, announces the true 
rule. At common law, the mortgagor having by his mort- 
gage conveyed to the mortgagee the legal title to the 
premises, his possession, if he remain in possession of the 
estate, is as tenant of the mortgagee; and such possession 
can not become adverse or hostile until the full running 
of the statute after the maturity of the last instalment 
due upon the mortgage. As long as any part of the mort- 
gage debt remains unpaid and not barred, the mortgagee 
may assert the legal title conveyed to him by the mortgage; 
but in this state, where the mortgage is a security, giving a 
_mere lien on the premises, the question reduces itself to 
the existence of the lien and the amount secured thereby. 
Our law declares that the statute shall not operate against 
the lien until ten years from the maturity of the debt se- 
cured. This view is strengthened by the provisions of our 
statute relating to foreclosures. Our statute allows and 
-eontemplates the foreclosure of a mortgage whenever any 
instalment secured thereby has matured. In such case, 
after action commenced to foreclose for a matured in- 
stalment, the mortgagor may, before the decree is entered, 


* Third edition, by John M. Gould. 
~See Parker v. Banks, 79 N. Car., 480. 
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bring into court the instalment due, with interest and 
costs, and the petition will then be dismissed, or after de- 
cree he may bring into court the amount due, with costs, 
when the proceedings in the case will be stayed; but the 
court is to enter a decree of foreclosure and sale, to be 
enforced by further orders of the court upon default in 
the payment of any instalment that may thereafter come 
due. Code of Civil Procedure, secs. 856, 857. The follow- 
ing sections relate to the sale of the mortgaged premises, 
and provide for a sale of only such part thereof as will 
satisfy the amount then due upon the mortgage, when the 
same may be sold in parcels without injury to the parties; 
but where the mortgaged estate can not be divided and 
sold in parcels, the whole estate must be sold and so much 
of the proceeds as is necessary to discharge the amount 
then due, paid over to the mortgagee, and the balance re- 
tained to meet other instalments that may mature in the 
future, or if the mortgage debt does not draw interest, the 
whole amount is to be paid, making a suitable rebate for 
interest for the time that the residue shall have to run 
before maturity. It will be seen from the foregoing that 
the legal right to foreclose the mortgage accrues as soon 
as any instalment secured thereby matures. This right 
does not depend upon an election which the mortgagee 
may exercise, or not, at his pleasure, but is a right given 
by statute, and, as we believe, sets in operation the stat- 
ute of limitations as to any amount due upon the mort- 
gage. This was evidently the view taken by the court in 
Cheney v. Campbell, 28 Nebr., 376, and to our minds is 
the only conclusion which comports with reason and well- 
established legal principles. 

We recommend that the decree of the district court be 
reversed and the case remanded with directions to enter a 
decree in favor of the intervener, foreclosing his mortgage 
for the amount due upon the note for $50, and dismissing 
his petition so far as it asks a foreclosure for the amount 
due upon the note for $150. 

45 , 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
case remanded with directions to enter a decree in favor 
of the intervener, foreclosing his mortgage for the amount 
due upon the note for $50, and dismissing his petition so 
far as it asks a foreclosure for the ainount due upon the 
note for $150. 

REVERSED AND REMANDED. 


FRANK B. SHELDON, TRUSTEE, APPELLEE, v. MAuDEe Lorp 
PARKER BT AL., APPELLANTS. * 


Tytep DrcemBer 3, 1902. No. 12,380. 
Commissioner’s opinon, Department No. 3. 


.1, Bankruptcy: RuSTEE’s Ricut or ACTION: CONVEYANCE: LiMitTa- 
TION or Ricir oF AcTION. Where a person has been declared a 
bankrupt under the act of congress approved July 1, 1898, the 
trustee appointed in that proceeding may maintain an action to 
set aside a conveyance made by the bankrupt at any time 
within two years after the estate has been closed, provided 
the action was not barred by the laws of this state at the time 
the petition in bankruptcy was filed. 


wo 


. Bankrupt Act: TITLE In Truster: Rienr or Action. The bank- 
rupt act vests the assignee with title to all property conveyed 
by the bankrupt in fraud of creditors, and he may proceed to 
recover the interest of the bankrupt in the property, whether 
any creditor was in position to attack the transfer or not. 


3. Fraudulent Conveyance to Wife: JUDGMENT IN PERSONAM. Where 
property has been conveyed to the wife in fraud of the hus- 
band’s creditors, it can be pursued and subjected to the pay- 
ment of his debts; but the pursuit of the property can not be 
abandoned, and a judgment in personam for its value taken 
against the wife. 


4, Evidence. Evidence examined, and /eld to support a finding by the 
district court that certain conveyances were fraudulent as to 
creditors. 


5. Trustee in Bankruptcy: Rientrs. A trustee in bankruptcy must, 
in certain cases, resort to the courts of the state to recover 


* Rehearing allowed. See opinion, p. 634, post. 
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he is entitled to all remedies and all relief that would be 
afforded any other party litigant under the same facts. 


APPraL from the district court for Gage county. Action 
by trustee in bankruptcy. Heard below before Lerron, J. 
Decree for plaintiff. Defendants appeal. Affirmed in part. 


Thomas J. Doyle, George W. Berge, Hugh J. Dobbs, 
francis M. Davis and John N. Rickards, for appellants. 


Nathan K. Griggs, George M. Johnston, Leonard W. 
Colby, Albert H. Babcock, Samuel Rinaker and Kobert 8. 
Bibb, contra. : 


DuFFIn, C. 


On the 19th of July, 1899, Lewis C. Parker, one of the 
appellants herein, was, on his own petition, duly adjudi- 
cated a bankrupt by the district court of the United States 
for the district of Nebraska. Frank B. Sheldon is the 
trustee of the bankrupt estate, and because of the insuffi- 
ciency of the assets to pay the claims of the creditors, 
amounting to about $26,060, he instituted this action to 
have certain property held by Mande Lord Parker, wife of 
the bankrupt, and by the Drake Land Company, a cor- 
poration, decreed to be held by said parties in trust for the 
said Lewis C. Parker, and the conveyances thereof set 
aside, and said property held to belong to the trustee. 
Nuinerous pieces of property are described in the petition 
filed in the district court, of which it is alleged Lewis C. 
Parker is the equitable owner; but upon the trial the court 
found that three tracts only were held in trust for the 
bankrupt, aud that two other tracts, the legal title to 
which had stood in the name of his wife, had been con- 
veyed by her to innocent purchasers, and entered judgment 
against her for their valne; and as the trustee has not 
appealed from the decree, it will only be necessary to ex- 
amine the decree entered and the evidence npon which it is 
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based, so far as it relates to the property decreed by the 
court to belong to the bankrupt. . 

The first tract is what is known as the “Home Place.” 
This embraces about sixteen acres of land, which, for some 
years prior to 1896, was the homestead of Almira T. Par- 
ker, the mother of Lewis C. Parker. Maude Lord Parker, 
wife of Lewis C. and one of the appellants, claims title to 
this tract through a deed of conveyance made to her by 
Almira T. Parker, dated May 6, 1899. The district court 
found that on February 20, 1896, Almira T. Parker, then a 
widow, made a division of her property between her two 
sons, Lewis C. Parker and Frank H. Parker; that to per- 
fect said division, she executed deeds to several pieces of 
property, which deeds were delivered to Lewis C. Parker, 
to be held in trust for himself and his brother, Frank, until 
the death of their mother, who was to retain a life in- 
terest therein. Among other tracts conveyed was the home 
place, Lewis C. and Frank H. Parker being joint grantees 
in the deed conveying that property. The court further 
found that this deed was never recorded, but that by virtue 
of said deed Lewis C. Parker acquired an undivided one- 
half interest in the premises conveyed, the said Frank H. 
Parker acquiring the other undivided one-half interest; 
that on the 3d day of May, 1899, Frank H. Parker, being 
then the owner in fee of an undivided one-half of said 
home place, for a valuable consideration, paid to him by 
Lewis C. Parker, sold and conveyed by warranty deed the 
undivided one-half interest which he then had and owned 
in said premises, whereby said Lewis C. Parker became 
sole and entire owner of all of said premises; and that for 
the purpose of fraudulently concealing his ownership of 
said premises from his creditors, and hindering, delaying 
and defrauding such creditors, Lewis C. Parker caused the 
deed to himself from Frank H. Parker for said premises, 
to be so altered and manipulated as that the legal title to 
said premises now appears to be in the name of the de- 
fendant Maude Lord Parker, his wife; that on or about 
the 6th day of May, 1899, the defendants Lewis C. Parker 
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and Maude Lord Parker procured from Almira T. Parker 
a deed of that date, purporting to convey said premises to 
said Maude Lord Parker; that Almira T. Parker at said 
time was occupying and residing upon said premises under 
an agreement between said Lewis C. Parker and Frank H. 
Parker entered into at the time she made the first deed to 
Lewis C. and Frank H. Parker; and that at the time she 
executed the deed to Maude Lord Parker she had no right, 
title or interest in or to said home place other than the 
right to reside thereon and enjoy the income therefrom 
during her natural life; and that Maude Lord Parker ac- 
quired nothing by the deed dated May 6, 1899, from said 
Almira T. Parker, save the right to use and occupy the 
premises thereby conveyed until the death of said Almira 
T. Parker, which occurred in February, 1901. 

We think the evidence fully sustains this finding of the 
court. On the 23d of March, 1896, a written agreement 
was made between Frank H. and Lewis C. Parker, which 
recites the following: “This agreement, made and entered 
into this 23d day of March, A. D. 1896, by and between 
Frank H. Parker of Santa Cruz, California, and Lewis C. 
Parker of Beatrice, Nebraska, witnesseth: That whereas 
the estate of Almira T. Parker has been divided between 
the parties hereto, that said division is hereby mutually 
agreed upon; and it being the desire of the parties hereto 
to make no change of title to property owned by Almira T. 
Parker until after her death, and whereas certain papers 
pertaining to her estate have been properly executed and 
are now in the hands of Lewis C. Parker to be held by him 
for Frank H. Parker and himself: Therefore be it under- 
stood and agreed by the parties hereto that the following 
papers are not to be recorded until the death of Almira T. 
Parker: * * * Deed from Almira T, Parker to Frank 
H. Parker and Lewis C. Parker jointly conveying lots 42 
to 60, and 63 to 71, inclusive, of I. N. McConnel’s sub- 
division of the south half of the southeast quarter of sec- 
tion 32—4—6, being the home place, of about sixteen acres; 
lot 26 McClelland’s addition ; also the northwest quarter of 


e 
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27—1—33, Rawlins county, Kansas: Deed from Almira T. 
Parker to Lewis C. Parker of the east 244 feet of lot 11, 
block 48, Beatrice, Nebraska.” * * * Other properties 
and personal property were described in this agrement, 
which it will not be necessary to mention in connection 
with this case; but the agreement is important as an 
acknowledgment by Lewis C. Parker of the possession of 
this deed, and the joint. ownership by himself and his 
brother of the property conveyed thereby. 

There is other and stronger evidence in the record to 
support the finding of the district court. In order to fully 
understand the situation it will be necessary to go back to 
the death of Hiram W. Parker, the father of Frank and 
Lewis, which occurred April 11, 1893. At the time of his 
death Hiram W. Parker was largely interested in the 
Beatrice Canning Company and had become liable upon 
the notes of that company for something over $34,000. 
On the 20th of March, 1896, Frank H. and Lewis C. Parker 
entered into a written agreement, in which it is recited 
that they are the only heirs at law of Hiram W. Parker, 
and that it was desired to settle up said estate without 
administration; that they had agreed upon a division of 
said estate throughout, except the homestead, consisting 
of about sixteen acres, in West Beatrice, where the widow 
of the deceased now resides. The agreement then continues 
as follows: “And whereas the said Hiram W. Parker was 
party as maker to several promissory notes and other 
evidences of indebtedness in the sum of $5,000 for the 
Beatrice Cemetery Association, and in the sum of $34,150 
for the Beatrice Canning Company of Beatrice: Now, 
therefore, be it understood and agreed, that said Lewis C. 
Parker has already assumed the liabilities of the said 
Hiram W. Parker for the payment of said indebtedness 
and may be compelled to pay large sums thereof: There- 
fore, it is further agreed, that any indebtedness of the late 
Hiram W. Parker aforesaid that he, the said Lewis C. 
Parker, may be compelled to pay, either in the way of 
principal, or interest, or costs, or attorney fees, by reason 
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of his having assumed said liabilities, shall be borne 
equally by the parties hereto. And it is further agreed 
that the proportionate share of said indebtedness, which 
the said Frank H. Parker shall pay, as per the terms of this 
agreement, shall be and remain a charge upon any prop- 
erty in the state of Nebraska owned by the said Frank H. 
Parker.” * * * On the back of this agreement appears 
the following: “Beatrice, Nebr., May 28, 1899. In con- 
sideration of the delivery of a certain warranty deed to 
the property known as the home place of Almira T. Par- 
ker in West Beatrice, wherein Frank H. Parker and wife 
convey to Lewis C. Parker all their right, title and interest 
in and to said property, the said Lewis C. Parker accepts 
said property as full payment from the said Frank H. 
Parker of the obligation contained in the within agree- 
ment, and the same is hereby canceled and surrendered.” 

The evidence, to our understanding, is quite conclusive 
that after Almira T. Parker, the mother of Frank H. and 
Lewis ©. Parker, deeded what is known as the “home 
place” to her sons in 1896, the deed conveying that prop- 
erty was delivered to Lewis ©. Parker and held by him 
for himself and his brother. Afterwards he entered into 
negotiations with his brother for the purchase of Frank’s 
one-half interest in the property, and some time previous 
to April 28, 1899, Frank H., who lived in California, had 
made out and sent to Lewis C. a deed for his half interest 
in that property. Under date of April 28, 1899, Lewis C. 
wrote to Frank as follows: “Yours received and noted. 
Under the circumstances and to avoid any litigation, I am 
willing to purchase your one-half in the home place for 
the indebtedness due me from you, acct. Canning Co. 
affairs. The deed you sent was not correct description. I 
enclose one written exactly as the title shows on record. 
Upon its receipt by me I will surrender to you receipts in 
full for any and all amounts due me from you on state- 
ments rendered and thus close up this unpleasant matter. 
Ma is to have a life lease on the place, of course. She is 
to pay the taxes and conduct it balance of her life as she 
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has in the past. I am fully in the right in my statements 
and accounts and demands made upon you; and further, 
if you think there is any speculation in owning Ma’s 
place I will bind myself to sell it to you at any date you 
name within three years at not over $6,000. I think I 
am treating you perfectly fair by knocking off the $1,200 
or $1,500 in the actual value of the place, but as I said, to 
close the affair I am willing to do so. It may be best to 
have two witnesses to your deed. Our law requires it 
here. I am in deep water in these judgments yet, and 
could not safely own this or any other property. You 
will notice that my name is written (first part) in lead 
pencil so T can change it if occasion demands. I am 
notified that suit will be brought in May term of court on 
the $11,140 Canning Co. notes now held by 1st Nat’] Bank. 
These will go to judgment. Also Babcock holds $5,600 
more notes, making balance of $34,500 Canning Co. notes. 
Babcock’s expires in June, so he will suein May. I mention 
this to show you that I am not out of the woods by any 
means.” That the deed mentioned in this letter was executed 
by Frank H. Parker and wife is abundantly shown by a 
later letter written to Frank H. by Lewis C. of date May 
23, 1899, in which he says: “Dear Brother Frank: I am in 
receipt of deed conveying your interest in the home place 
on West Side subject to mother’s life lease, in payment 
by you to me of any and all of the sums due me on account 
of Beatrice Canning Co. and Cemetery Association obliga- 
tions made by W. H. Parker and assumed by me. I re- 
turn herewith canceled agreement as requested, and 
trust you may find the same correct and satisfactory.” 
The canceled agreement returned to Frank in this let- 
ter is the agreement of March 20, 1896. above referred 
to, and on the back of which is the receipt of Lewis C. 
Parker, accepting said deed in full payment of the obliga- 
tion contained in the agreement. 

We think that the evidence of Lewis C. Parker’s own 
letters fully justifies the finding that he purchased his 
brother Frank’s one-half interest in the home place in 
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consideration of a release to Frank of any liability upon 
the notes upon which their father was liable at the time 
of his death; that Frank executed a deed for the property 
some time previous to April 28, 1899, which was not re- 
corded, but another deed made out by Lewis C., in which 
his given name was written in pencil, and sent to his 
brother, Frank, to execute; that this latter deed was re- 
turned,-.and the given name of Lewis C. written in pencil, 
erased, and that of his wife inserted in lieu thereof; that 
this deed and the deed of May 6, 1899, afterward executed 
by Almira T: Parker to Maude Lord Parker, were placed 
of record, and constitute the claim of title asserted by 
Maude Lord Parker to the home place. The only fair 
inference to be drawn from the facts in evidence is that 
Almira T. Parker conveyed her interest in this home 
place to her two sons in 1896; that thereafter Lewis C. 
Parker purchased his brother’s half interest in the prop- 
erty for the consideration above detailed ; that he procured 
a deed in which his first name was written in pencil; that 
this was afterwards erased and his wife’s name substi- 
tuted; that he thereafter procured a deed from his mother 
running to his wife, and that these two deeds were placed 
of record for the purpose of showing title in his wife. In 
the letter of April 28, 1899, above quoted from, he sug- 
gests getting a deed from his mother, and says: “Your ex- 
ecuting this deed is signifying your willingness, but you 
better write her a letter setting forth the fact that you 
have sold your entire interest in the real estate owned by 
her and you authorize her to deed to me or my order the 
home place.” Taking the evidence furnished by the let- 
ters of Lewis C. Parker himself, we think that the finding 
of the district court is fully supported by the evidence 
and that its conclusion was the only one that could be 
rationally drawn from the circumstances. 

A second tract in dispute is part of a lot in the city of 
Beatrice, generally known as the “Moody building.” Re- 
lating to this the court found: 

“The court further finds that on about the 20th day of 
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February, 1896, the said Almira T. Parker, a widow, be- 
ing then the owner of the following described real estate 
situated in the city of Beatrice, in the county of Gage, 
state of Nebraska, to wit: The west half of lot eleven 
(11) (except six inches off the west side thereof) in block 
forty-eight (48) in the original town, now city, of Beatrice, 
being the real estate generally known and described as 
the ‘Moody Building,’ or ‘Moody Property,’ for a good and 
sufficient consideration, by warranty deed duly executed, 
conveyed said premises to the said Lewis C. Parker, who 
then and thereby became the absolute owner of said 
premises in fee simpie, and has ever since said last men- 
tioned date continued to be and still is the absolute owner 
in fee simple of said premises, subject only to the rights 
and title of the plaintiff in and to said premises since the 
19th day of July, 1899, by virtue of plaintiff’s appoint- 
ment as trustee of said Lewis C. Parker and his estate in 
bankruptcy, -as aforesaid; that said deed to said west half 
of said lot eleven (11) in block forty-eight (48) in the 
city of Beatrice was on or about the 20th day of Feb- 
ruary, 1896, after being duly signed and acknowledged 
by said Almira T. Parker, by the said Almira T. Parker 
duly delivered to the said Lewis C. Parker; that at 
the time the said deed was so delivered to the said Lewis 
C. Parker, the said Lewis C. Parker was the sole grantee 
in said deed and the name of the said Lewis C. Parker 
appeared in said deed as the sole grantee therein; that 
some time after the delivery of the said deed to the said 
Lewis C. Parker and after the title to and the owner- 
ship of said premises had been vested in him, but 
before said deed had been recorded, the said Lewis C. 
Parker, for the purpose of fraudulently concealing his 
ownership of said premises from his said creditors 
and of hindering, delaying, cheating and defrauding his 
said creditors, fraudulently changed the said deed by so 
altering the same as to cause the name of the defendant 
Maude Lord Parker, the wife of said Lewis C. Parker, to 
appear as grantee in said deed in place and instead of the 
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name of the said Lewis C. Parker; that said deed was not 
recorded until the 11th day of February, 1897, at which 
time said deed, after having been fraudulently altered as 
aforesaid, and in its said fraudulently altered form was 
by the said Lewis C. Parker filed for record in the office of 
the register of deeds of Gage county, Nebraska, and was 
then in its fraudulently altered form recorded in said 
office; that the said recording of the said fraudulently 
altered deed by the said Lewis C. Parker was made for 
the purpose of fraudulently concealing the ownership of © 
said premises by said Lewis C. Parker from his creditors 
and causing said Maude Lord Parker, the wife of said 
Lewis C. Parker, to appear to be the owner of said 
premises and thereby hindering, delaying and defrauding 
thé said creditors of said Lewis C. Parker.” 

The court further found that on the 30th of September, 
1899, this property was conveyed to the Drake Land Com- 
pany, and that said conveyance was made for the purpose 
of further hindering, delaying and defrauding the credit- 
ors of Lewis C. Parker; that the conveyance to the Drake © 
Land Company was wholly without consideration; that 
Maude Lord Parker, at the time of such conveyance, was 
the principal stockholder in said company and a director 
thereof; that the president of the company was her step- 
father; that the secretary was her husband, and that her 
mother was also a director in the company; that these 
parties owned all the stock of the company and managed 
its affairs; and that whatever title or interest the said 
Maude Lord Parker and the said Drake Land Company, 
or either of them, may have or may have had in or to said 
premises, was in equity and good conscience held merely 
in trust for Lewis C. Parker. It is undisputed that 
Almira T. Parker was the owner of this property prior to 
the 20th of February, 1896. On that day it is conceded 
that she deeded this property. The plaintiff claims that 
the deed ran to Lewis C. Parker, while the defendants 
assert that the conveyance was to Maude Lord Parker. 
In the agreement of March 23, 1896, heretofore referred 
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to, the deed conveying this property was described as a 
deed from Almira T. Parker to Lewis C. Parker for the 
east 2414 feet of lot 11, block 48, Beatrice, Nebraska. A 
true description of the lot is the west 2414 feet of lot 11, 
block 48, or, as described in the recorded copy of the deed, 
“the west half of lot 11, in block 48, in the city, formerly 
town, of Beatrice, according to the recorded plat thereof, 
except a strip six inches wide off the west side of said lot.” 

Does the evidence support the finding of the court? 
‘Frank H. Parker, who was present when this deed was 
made, testifies that he saw his mother sign it, and that it 
was a regular printed form of warranty deed, the blanks 
being fiJled with the writing of Lewis C. Parker. Relating 
to the making and delivery of these deeds he says: “They 
were left there after my mother signed them. She got up 
from her desk and left the deeds on the desk. I looked 
at them and examined them and then we talked what we 
would do with those deeds. I says, ‘You take them and 
put them in your safe or in your vault, or in the bank,’ and 
I suppose they were; and before I went away, a month 
later, in March, I requested a memoranda of these papers 
that they should be left with him in trust, and we entered 
into that agreement because I wasn’t going to be there on 
the ground and he was. The deeds, the inventory—I took 
the inventory and left the deeds in his hands according to 
that agreement. Q. After these deeds were signed by your 
mother there on that day did you ever see them again? A. 
Yes, sir. They were all together on his desk when we talked — 
about the agreement. Q. After that day where did you see 
them? A. They were in his hands and left in his desk.” 
It can not be doubted that to whomsoever the deed ran, it 
was made and delivered on the 20th of February, 1896, and 
that on the 20th of March of the same year, at the time the 
agreement of that date was entered into between Frank and 
Lewis, this deed, with others, was in the possession of 
Lewis ©. Parker; the strong inference from the evidence 
being that it was taken by Lewis C. from the residence of 
Almira T. Parker when made, and remained in his pos- 
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session from that time as late at least as the 20th of 
March, 1896. That it was the deed referred to in the agree- 
ment of March 20th, there can be no question; and that 
the title of Mrs. Almira T. Parker passed by the deed and . 
its delivery is a legal proposition which no one will doubt. 
On the other hand, Mrs. Maude Lord Parker claims and 
testifies that on the date of the making of the deed it was 
delivered to her, and that her name was inserted therein 
as grantee. The production of the deed would un- 
doubtedly have shown whether the name of the grantee or 
a description of the property conveyed had been changed, 
or whether any erasures had been made. The deed was 
last seen in the possession of Lewis C. Parker. No good 
‘reason is shown by any of the defendants for its non-pro- 
duction on the trial. The notary who took the acknowl- 
edgment, and who presumably knew the description of 
the property conveyed and the grantee named in the deed, 
was present at the trial, but was not called by the defend- 
ants. The plaintiff did not call him for the reason that 
he was one of defendants’ attorneys, assisting in the trial 
of the case. Frank Parker testified that after the record- 
ing of the deed in February, 1897, he visited Beatrice and 
examined the records. He says: “I had some intimation 
that there had been some papers changed or something 
done different from that—that statement there, that 
agreement—and I came back here and my brother wasn’t 
here and I went to the records and found the deed for that 
property on record contrary to that agreement, that is, 
that it should not be put of record until after mother’s 
death. The deed of record of that property was in the 
name of Maude Lord Parker, his wife.” He further states 
that he asked his brother why he recorded that deed con- 
trary to the agreement, and why he changed the name, and 
his brother replied: “I had to; I could not have anything 
go in my own name.” It is true that in some conversa- 
tions and affidavits made prior to the trial Frank H. 
Parker made statements somewhat contradictory of his 
evidence given on the hearing. It is also true that his 
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evidence relating to this deed is squarely contradicted by 
the evidence of Lewis C. Parker and Maude Lord Parker, 
but it was for the district court to determine the weight of 
the evidence and the credibilty of the witnesses, and the 
rule has now been too long established to be departed 
from that a finding of the district court based on suffi- 
cient evidence will not be disturbed. We do not mean to 
say that where there is but an iota of evidence to support a 
finding, that this court will not interfere; but where there 
is evidence distinct and positive going to support a finding 
of the trial court, we can not interfere with that finding, 
although there is other evidence just as distinct and just 
as positive contradictory of the finding. : 

That Lewis C. Parker was devising ways and means to 
put his property beyond the reach of his creditors, is 
abundantly and overwhelmingly shown by his letters to 
his brother, and as these letters will have to be taken into 
consideration in passing on some of the other transactions 
involved, we will quote from them here. In a letter of No- 
vember 6, 1896, relating to the conveyance of a lot by 
Frank H. Parker, he said: “Make deed in blank, or to my 
wife, Maude Lord Parker. As the shape my finances are in 
just now—owing to Ist Nat’] and Cann’g Co. complica- 
tions, I do not wish to own it myself. See?” 

In a letter of December 28, 1896, he wrote his brother 
as follows: “I think I wrote you why I can not have 
property in my own name. You will remember I signed 
my name to paper,” ete. “1st Natl holds $11,401. 
* * * You can readily see that if I own any real estate 
they can take it on judgment. Now I took the land (4% 
section near Pickrell, joining Frank Holt farm on the 
east) in Lysander Cowles’ name. They can not touch 
that, at any rate not just now. There will probably be a 
lot of litigation ahead for me. * * * My home place is 
in Maude’s name. So the deed you are to send me should 
be likewise. * * * Iam ‘not a property owner’ on the 
records.” 

Under date of September 8, 1899, he wrote his brother 
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as follows: “The 1st Nat’l have sued the Cemetery notes. 
Bahcock‘has sued his $6,500 or $7,000 notes and ’tis about 
$42,000 now going in judgment against me. How to get 
out I don’t know. You will appreciate my unpleasant 
position. I have taken your part in standing off Lysander 
and Mrs. Gregory. I took your part in saving from the 
wreck your Voortman building and Court St. properties. 
If the H. W. P. debts had been prosecuted immediately 
after his death it would have consumed all of his property. 
Lawyer Johnston seems to have some information as‘ to 
your and my statements. Be careful and not write to any 
lawyers about your and my affairs. * * * If you are 
alive to your own brother’s interests in helping make 
somebody else pay the Canning Co. debts you can help 
ine. Will you do it? I am and have written you in com- 
plete confidence and expect my letters to reach no one but 
you.” 

Under date of October 22, 1899, he wrote as follows: 
“As I wrote you I have filed my petition in bankruptcy to 
shut out the 1st Nat’] and Cemetery notes. Don’t know 
how it will come out yet. I wrote you to hold all letters 
and statements I sent you as strictly confidential and of 
course you will. * * * By wiping out all of these old 
scores I can get on my feet and do some business some- 
where when the time comes, but with $40,000 judgments 
over one’s head can do nothing. Whether I get my dis- 
charge or not does not affect any settlements you and I 
have had or any matters between us. * * * Well, Frank, 
all I wish to ask is that you be cautious and don’t furnish 
Johnston, Griggs, Rinaker & Bibb, or any lawyers any 
information that they might try to get from you. They 
would like to keep a judgment against me alive for years, 
thus catching any veal estate they could. Of this matter 
I could explain more fully if I could see you. If your 
deposition is called for don’t give it. Wire me here if you 
need a quick answer on anything of this kind.” 

On August 27, 1900, he wrote: “My bankruptcy case is 
to be heard September 7 The attorneys in the case Lave 
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filed a creditors’ bill against any and all property that I 
ever owned and it will be a long hard fight, I guess. Of 
course I expect you to assist me in any way you can by 
not giving them any clues to our correspondence on busi- 
ness matters. Whatever business transactions you and I 
have had is none of their business. They are trying to get 
a hold on the home place of Ma’s by the allegation that you 
have deeded that tome. * * * J ask you as a brother 
to maintain secrecy on any and all our correspondence 
relative to this place as to whether we ever talked or had 
a settlement as it will surely go for the Canning Co. debts 
if they can prove that I ever had any interest in it. If 
you have any inquiries from any of them be very careful 
how you write, but I prefer that you do not write them any- 
thing. * * * It may have been a mistake to start the 
bankruptcy proceedings here but I saw no other course at 
the time to get clear of the wreck.” 

It is not to be wondered at that a court, with these let- 
ters before it, should require from the party writing them, 
and from his close relatives, the clearest possible proof 
that any property once standing in the name of Lewis C. 
Parker, and afterwards appearing in the name of these 
relatives, was purchased and paid for in good faith, throw- 
ing upon them the burden of proving the entire bona fides 
of the transaction. 

The third piece of Renee involved is the east 120 
feet of lot 3, block 12, Cropsey’s addition to the city of 
Beatrice. .This lot, together with two others, constituted 
the homestead of Frank H. Parker prior to his removal 
to California. He testifies that some time after leaving 
Beatrice he sold two of the lots to his mother, who con- 
veyed them to Maude Lord Parker; that he reserved lot 
3, and that afterward, on account of the transactions be- 
tween himself and his brother, and to settle an account 
between them, he sold the lot to his brother, but that the 
deed was made to Maude Lord Parker at his brother’s re- 
quest. Relating to the making of this deed Lewis C. 
Parker wrote under date of December 28, 1896: “My home 
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place is in Maude’s name so the deed you are to send 
should be likewise. I wish to move my barn over to the 
alley and need the lot more on that account than any 
other.”’ It is not pretended by the defendants that Maude 
Lord Parker paid anything for this lot, but they claim 
that the purchase of Frank’s homestead by Almira T. 
Parker included this lot as well as the other two. This, 
however, is squarely contradicted by the evidence of 
Frank, who says that he reserved this lot. The finding of 
the district court is sufficiently sustained by the evidence, 
and we can not interfere therewith. 

The fourth tract involved is what is known as the “Cam- 
den farm,” consisting of 240 acres. Relating to this the 
court found that Lewis C. Parker was the owner of this 
land November 12, 1885; that on June 1, 1895, he conveyed 
the same, without consideration, to his cousin, Lysander 
Cowles; that Cowles, on the 13th of June, 1895, without 
consideration, conveyed the same to Maude Lord Parker; 
‘that these conveyances were merely colorable and were 
made for the purpose of placing the title in Maude Lord 
Parker and to defraud the creditors of Lewis C. Parker; 
that on the 28th of March, 1899, Mande Lord Parker and 
her husband conveyed said premises to one Susan E. 
Hooper, a bona-fide purchaser, for over $5,000.’ It is fur- 
ther shown that a mortgage for $2,500 existed on the land, 
which was paid and satisfied by Maude Lord Parker prior 
to her conveyance to Susan E. Hooper. The court further 
found that the interest of Lewis C. Parker in said land, at 
the date of its conveyance to Mrs. Hooper, was $1,500; and 
that Maude Lord Parker is liable to account to plaintiff 
for said sum, with interest at seven per cent. per annum 
from March 28, 1899. 

The fifth tract is 1.15 acres in the southeast corner of the 
southeast quarter of section 34—4—6, and the north half 
of lot 35, except the north 50 feet thereof, of McConnell’s 
subdivision of the south half of the southeast quarter of 
section 32. The court found that on August 28, 1896, Lewis 
©. Parker was the owner of this property, and that on that 
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day he made a pretended conveyance thereof to Homer B. 
Austin, who was then in his employ; and that on December 
1, 1896, Austin, without any consideration, made a pre- 
tended conveyance of said premises to Maude Lord Parker; 
that these conveyances were colorable, without considera- 
tion, and a fraudulent device to hinder, delay and de- 
fraud the creditors of Lewis C. Parker; that said premises, 
before the bringing of this action, were sold and conveyed 
to an innocent purchaser, and the proceeds, amounting to 
$244, received by Maude Lord Parker, and that she is 
liable to account therefor, with interest at seven per cent. 
from August 23, 1898. The evidence in support of the 
finding of the court is much the same as that relating to 
the other transactions, and is, we think, sufficient to sup- 
port a finding that the transactions were fraudulent. The 
question, however, of whether a personal judgment should 
be entered against Maude Lord Parker for the amount 
received for these several properties, is a question of some 
difficulty. 

In Phipps v. Sedgwick, 95 U. &., 3, 9, a personal judg- 
ment having been rendered against a married woman in 
favor of an assignee in bankruptcy on account of property 
given by her hushand, Justice Miller, in reversing that 
part of the decree, said: “While the books of reports are 
full of cases in which real or personal property conveyed 
to the wife in fraud of the husband’s creditors has been 
pursued and subjected to the payment of his debts after 
it had been identified in her hands, or in the hands of 
voluntary grantees or purchasers with notice, we are not 
aware of any well-considered case of high authority where 
the pursuit of the property has been abandoned, and a 
judgment in personam for its value taken against the 
wife. * * * The statutes of the different states have 
gone very far in this country to modify the peculiar re- 
lations of husband and wife, as they existed at common 
law, in reference to their property. But they have not, 
except perhaps in Louisiana, gone so far as to recognize 
the civil-law rule of perfect independence in dealing with ~ 
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each other. While the statutes of New York have recog- 
nized certain rights of the wife to deal with and contract 
in reference to her separate property, they fall far short 
of establishing the principle that out of that separate 
property she can be made liable for money or property re- 
ceived at her husband’s hands, which in equity ought to 
have gone to pay his debts. Equity has been ready, where 
such property remains in her hands, to restore it to its 
proper use, but not to hold her separate estate liable for 
what she has received, and probably spent at his dictation. 
Such a proposition would be a very unjust one to the wife 
still under the dominion, control and personal influence 
of the husband. In receiving favors at his hands, which 
she supposed to be the offerings of affection, or a proper 
provision for her comfort, she would be subjecting that 
which was her own, or which might afterwards come to her 
from other sources, to unknown and unsuspected charges, 
of the amount and nature of which she would be wholly 
ignorant. It answers the demands of justice in such cases 
if the creditor, finding the property itself in her hands or 
in the hands of one holding it with notice, appropriates it to 
pay his debt. But, if it is beyond his reach, the wife should 
no more be made liable for it than if the husband himself 
had spent it in support of his family, or even of his own ex- 
travagance.” This rule was reaffirmed in United States 
Trust Co. v. Sedgwick, 97 U.S.,304, where the common-law 
rule exempting the wife from personal liability for acts 
committed in connection with, or in the presence of, her 
husband, is relied on to exempt her in such cases. -We have 
been referred to no case, nor have we discovered any, 
which establishes a different doctrine. It is true that in 
Phipps v. Sedguick, 95 U. S., 8, the property conveyed to 
the wife was an apparent gift from the husband at a time 
when he was not being pressed by his creditors, and the 
case does not show that the wife was an active participant 
in any fraudulent design which the husband may have 
entertained. Whether a different rule should be applied 
in a case where the wife has knowledge of her husband’s 
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fraudulent purpose, and becomes an active participant 
therein, aiding and assisting him in covering up his prop- 
erty, is a question which may be open to discussion; but 
even in that case it is a matter of gravest doubt if the 
presumed influence and dominion of the husband over his 
wife, and her actions relating to his property and interest, 
should not relieve her from any personal liability, inas- 
much as our enabling statute does not attempt to enlarge 
her powers, except in so far as it relates to her separate 
business or estate. As at present advised, we are inclined 
to believe that the rule established by Judge Miller is the 
proper one to enforce, and we hold, therefore, that the 
creditor can not take a personal judgment against the 
wife for the value of property conveyed to her in fraud of 
creditors; that the only remedy of the creditor is to pursue 
the property itself, making it answerable for his demands 
if it be found in the hands of the wife or of any grantee 
to whom she may have conveyed it without consideration, 
or with knowledge of the fraud. 

A technical objection is made to the decree from the fact 
that the plaintiff’s petition, as originally filed, alleged that 
the conveyance of the home place by Almira T. Parker to 
Lewis C. and Frank H. Parker was made in the early part 
of the year 1899, but it is apparent from the whole record 
that the defendants were not misled by this statement in 
the petition, and that the trial proceeded upon the theory 
that such conveyance was made in 1896. At the close of 
the trial the district court, in exercise of a discretion with 
which we can not interfere, allowed the plaintiff to insert 
the year “1896” in place of the year “1899,” so that the 
petition as it now stands charges the conveyance to have 
been made in 1896. 

The defendants have pleaded the statute of limitations 
as a defense to the action. Subdivision e of section 70* of 
the bankrupt act provides as follows: “The trustee may 
avoid any transfer by the bankrupt of his property which 
any creditor of such bankrupt might have avoided, and 
may recover the property so transferred, or its value, from 

*JU. S. Compiled Statutes, 1901, p. 3452. 
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the person to whom it was transferred, unless he was a 
bona-fide holder for value prior to the date of the adjudi- 
cation. Such property may be recovered or its value col- 
lected from whoever may have received it, except a bona- 
fide holder for value.” Subdivision d of section 11* of 
the act is as follows: “Suits shall not be brought by 
or against a trustee of a bankrupt estate subsequent 
to two years after the estate has been closed.” The 
petition in this case was filed on August 27, 1900, and 
the creditors of the bankrupt. may be presumed to have 
had notice of the fraudulent character of the deeds made 
to Maude Lord Parker and to the Drake Land Company 
at the date of their record. By the laws of this state, 
an action for fraud is barred in four years, and had Lewis 
C. Parker not taken advantage of the bankrupt act, his 
creditors would have been compelled to bring an action 
within four years from the discovery of the fraudulent 
character of the conveyances attacked in this action, or 
from the time when they discovered the fraud. As these 
conveyances were recorded less than four years prior to 
the commencement of this action, and as there is no evi- 
dence in the record before us to show that any discovery 
of the fraudulent character of such conveyances was made 
prior to the filing of the deeds for record, the presump- 
tion must obtain that that is the earliest date at which the 
creditors had notice of any fraud connected with the 
transaction. So that these actions would not be barred, 
even under the laws of the state. 

Another view of the case leads to the conclusion that. 
the actions were not barred as against the trustee, even 
as early as the bar of the statute would interpose an ob- 
stacle to a suit by the creditors. The filing of the petition 
in bankruptcy by Lewis C. Parker vested in the federal 
court complete jurisdiction over his estate. After that 
date no creditor could bring an action either to recover his 
debt or to subject property fraudulently conveyed to its 
payment. Such actions, by operation of the bankrupt 
law, are vested in the trustee of the bankrupt estate. As 

*U. S. Compiled Statutes, 1901, p. 3426, 
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we have seen, by the provisions of section 11 of the bank- 
rupt act, the trustee has two years from the closing of 
the estate to bring an action. 

In Freelander v. Holloman, Fed. Cas. No. 5,081, also 
reported in 9 N. B. Reg., 331, 334, the question of 
the application of the statute of limitations was con- 
sidered by the court. It is there said: “The constitu- 
tion of the United States conferred upon congress the 
power to establish a uniform system of bankruptcy 
throughout the United States; and when congress, in pur- 
suance of this power, passed the bankrupt act, it at once 
superseded all laws in conflict with it. The bankrupt’s 
estate, and every thing and right connected with it upon 
the bankruptcy at once passed under the control and oper- 
ation of the bankrupt law. After that the rights of those 
in interest may be contracted or enlarged as congress in 
its wisdom may provide. This provision in the second 
section provides that all rights of action barred upon the 
appointment of the assignee shall remain barred, whether 
in favor of or against the assignee, and gives both to, the 
assignee and those claiming an adverse interest to any 
property claimed by the assignee in the adverse possession 
of others, or claimed by others, to property in the hands 
or under the control of the assignee, two years in which 
to commence proceedings in equity or at law for its re- 
covery. This is a separate and independent provision, and 
has no connection with any state statute on the subject; it 
may extend or may contract the time provided in the state 
statutes of limitations. Thus, if at the time of the appoint- 
ment of the assignee but a few days remained of the time 
necessary to complete the bar, the time would be extended; 
or if the statute had just commenced running, and under 
the state law would have ten years to run, as in case of 
actions of ejectment to recover real estate, it would be 
complete within two years.” See also Rock v. Dennett, 
155 Mass., 500, 30 N. E. Rep., 171. 

To the objection that the creditors whom the trustee 
represents have not exhausted their legal remedy, and that 
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the suit can not be maintained on this account, it is suffi- 
cient to say that the law under which the trustee was 
appointed authorized him to bring and maintain actions 
of this character. Platt v. Matthews, 10 Fed. Rep., 280; 
Mueller v. Bruss, 88 N. W. Rep. [Wis.], 229; Hood v. 
Blair State Bank, 3 Nebr. [Unof.], 432, 447. 

A careful review of the record and proceedings in this 
case leads us to conclude that the decree of the district 
court is right, with the exception only of the entry of a 
personal judginent against Maude Lord Parker. We rec- 
ommend, therefore, that the decree be affirmed, except in 
so far as it awards a personal judgment in favor of the 
plaintiff against Maude Lord Parker for the sum of $——, 
and as to that part of the decree we recommend that it be 
reversed. 

After the entry of the decree, the defendants took an 
appeal to this court and filed a supersedeas bond in the 
penal sum of $4,200. This bond was approved and filed 
on June 8, 1901, and was conditioned for the payment of 
the personal judgment entered against Maude Lord 
Parker and against waste of the other property involved 
in the appeal, in case the decree appealed from should be 
affirmed by this court. On October 21, 1901, the plaintiff 
applied to the district court for the appointment of a 
receiver and on November 30, 1901, a receiver was duly 
appointed by the court, with directions to take charge of 
the home place, the Moody building, and the east 120 
feet of lot 3, block 12, Cropsey’s addition; to rent the 
same and to hold the rents subject to the further order of 
the court. From this order the defendants have appealed. 

The defendants object to the appointment of a receiver 
by the state court upon the ground that the plaintiff is 
the trustee of the bankrupt estate, and is himself practi- 
cally a receiver of all property found to belong to that 
estate. It is also said that unsurmountable difficulties at 
once become manifest when we stop to analyze the effect 
of the appointment of a receiver by a state court in a 
bankruptcy proceeding. The receiver, perforce of the ap- 
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pointment, at once becomes an officer of the court appoint- 
ing him and amenable to the orders of that court, and of 
that court alone. The property of which he becomes cus- 
todian is property which can only be administered through 
the federal court. The question of his fees becomes a mat- 
ter of allowance by the state court. The fees of the trustee 
in bankruptcy are fixed by federal statute. All distribu- 
tions must be made by the trustees under order of the 
federal court. No act of the receiver can render him 
guilty of a contempt of the federal court. In Bardes 
». Hawarden Bank, 178 U. S., 524, it was held that 
the provisions of the second clause of section 23 of the - 
bankrupt act of 1898* controlled and limited the juris- 
diction of all courts, including the several district courts of: 
the United States, over suits brought by trustees in bank- 
ruptcy to recover or collect debts due from third parties, 
or to set aside transfers of property to third parties, 
alleged to be fraudulent as against creditors, including 
payments in money or property to preferred creditors. In 
other words, it is held that the trustee must commence an 
action in the state court in all cases where the parties de- 
fendant are residents of the state in which his appoint- 
ment was made. Under the law his official character as a 
trustee gives him no greater right to commence an action 
in the federal court against residents of this state than 
he possessed as an individual, and the federal congress, 
having relegated such cases to the jurisdiction of the state 
courts, has conferred upon the state court full authority 
to act, and to tax the usual costs and expenses attending 
such suits, the same as in other cases; and this being so, 
the trustee is entitled to the same consideration, the same 
remedies and the same relief that other suitors are en- 
titled to claim at the hands of the court. The trustee in 
a proper case may have a receiver for property pending 
the trial or pending an appeal, if the circumstances attend- 
ing the case would entitle any other litigant to the same 
relief. 

It is clearly established by the evidence taken upon the 

*U. &. Compiled Statutes, 1901, p. 3431. 
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hearing that the Drake Land Company is a Kansas cor- 
poration, having no assets in this state except its claim to 
the Moody building, which was set aside by the decree of 
the district court in this case. The rental value of this 
property is shown to be from $45 to $50 per month. The 
appeal bond does not cover these rents. It would be ex- 
tremely unfair to the plaintiff to require him to seek the 
courts of a foreign jurisdiction to collect rents from the 
Drake Land Company, which were collected and paid to 
it for the use of this property during the pendency of this 
appeal. We are entirely satisfied with the action of the 
court in appointing a receiver for the property known as 
the Moody building. We think, however, that the situa- 
tion so far as it relates to Maude Lord Parker is entirely 
different. While temporarily absent from the state, she 
is still a resident of Beatrice. In an affidavit filed she 
claims to be the owner of property of the value of $30,000, 
and that property of the value of $6,000, aside from the 
property known as the home place, is situated in Gage 
county. There seems to be no reason to apprehend that 
any rents collected by her pending this appeal will be lost, 
or that the plaintiff would have to sue in the courts of an- 
other state to collect the same. The taxes which were due 
upon the property at the time the application for a re- 
ceiver was made were paid before the hearing. 

We recommend that the order appointing a receiver be 
affirmed so far as it applies to property known as the 
Moody building, and reversed so far as it applies to the 
property known as the home place and the east 120 feet 
of lot 3 in block 12 in Cropsey’s addition. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that so much of the decree of the 
district court as awards the plaintiff and appellee a per- 
sonal judgment against the defendant and appellant Maude 
Lord Parker, be reversed and that the decree be in all 
other matters affirmed. It is further ordered that the 
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order of the district court appointing a receiver for the 
property known and described in said order as the “home 
place” and for a part of lot 3, block 12, Cropsey’s addi- 
tion to the city of Beatrice, be reversed and that said 
order be in all other respects affirmed. 


AFFIRMED IN PART, 


June 18, 1903, the following opinion was filed on re- 
hearing. Affirmed, but remanded to ascertain costs of re- 
ceivership: 

Commissioner’s opinion, Department No. 3. 

1. Husband and Wife: CrepIToRS: FRAUD: FRANSFER OF PROPERTY: 
INNOCENT PURCHASER: PERSONAL JUDGMENT AGAINST WIFE. 
Where a husband and wife confederate to defraud creditors by 
transferring property of the husband to the wife, and such 
property is sold to an innocent third party, so that it can not 
be reached by the creditors of the husband, a personal judgment 
may be entered against the wife for the proceeds of such sale, 
provided it appears, or is fairly to be presumed, that she still 
retains such proceeds or her separate estate has had the benefit 
thereof. 

2. Receiver: APPOINTMENT: ERRONEOUS ORDER. Where an order ap- 
pointing a receiver is erroneously made, but is not reviewed 
until the main case in which the receiver was appointed has 
been heard on appeal in this court, and on such appeal it is 
determined that the party applying for the receiver is entitled 
to the rents and profits of which the receiver took possession, 
the order will not be reversed or set aside, as such action could 
not benefit either party to the action and would probably result 
in further litigation and costs. 


DuFrFis, C. 


On the former hearing, it was held that the district 
court erred in entering personal judgment against Maude 
Lord Parker for the proceeds of the Camden farm re- 
ceived by her, on the sale to an innocent third party, 
and also in the appointment of a receiver for the prop- 
erty conveyed to her by her husband, the title to which 
she still retains. It was said in the former opinion, re- 
ported ante, page 610, that, “as at present advised, we are 
inclined to believe that the rule established by Judge 
Miller [in Phipps v. Sedgwick, 95 U. &., 3], is the proper 
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one to enforce; and we hold, therefore, that the creditor 
can not take a personal judgment against the wife for the 
value of property conveyed to her in fraud of creditors, 
and that the only remedy of the creditor is to pursue the 
property itself, making it answerable for his demands if 
it be found in the hands of the wife or of any grantee to 
whom she may have conveyed it without consideration, or 
with knowledge of the fraud.” A reexamination of Phipps 
v. Sedgwick, supra, and United States Trust Co. v. Sedg- 
wick, 97 U. S., 304, 24 L. Ed., 954, leads us to believe 
that these cases are not a precedent for the one at bar. 
In these cases it is quite apparent from the facts shown 
that the wife had no knowledge of any contemplated 
fraud by her husband in the conveyance made to her. 
She was not an active participant in any fraudulent de- 
sign. In the case at bar the court held—and the evidence 
is ample to sustain the finding—that Maude Lord Parker 
was an active participant-in the fraudulent designs of her 
husband ang took title to the property for the purpose 
of assisting him in a scheme to defraud his creditors. 
Under such circumstances, we think that any addition 
to the separate estate of the wife coming from a sale of 
the property received from her husband with the intent 
and design to defraud his creditors, should be held liable 
to the extent that the creditor may prove that the wife’s 
estate has been benefited by such transactions. It would 
be opening too wide the door for fraud to hold that no 
personal judgment might be taken against the wife for 
property received from her husband with the fraudulent 
purpose of placing it beyond the reach of his creditors, 
where it is shown that the proceeds of such property, 
although sold to an innocent party, are still retained by 
her, or where, from the circumstances of the case, such 
may fairly be presumed to be the case. If such was the 
law, the success of a scheme to defraud creditors would 
depend solely on the ability of the wife to convert the 
property into cash before the creditors learned of the trans- 
action, or had time to commence an action to reach the 
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property. Cases may arise where the wife, being under 
the influence and dominion of the husband, may accept 
a conveyance from him, fraudulent on his part, and where 
the property may have been sold, and the proceeds ex- 
pended in the support of the family, or for her own per- 
sonal use. Under such circumstances, it would be ex- 
ceedingly unjust to make the separate estate of the wife 
liable for the value of such property. As said by Judge 
Miller, in such cases: “In receiving favors at his hands 
which she supposed to be the offerings of affection, or a 
proper provision for her comfort, she would be subjecting 
that which was her own, or which might afterwards come 
to her from other sources, to unknown and unsuspected 
charges, of the amount and nature of which she would be 
wholly ignorant,” If, therefore, she can show that the 
property received from her husband has been expended, 
and that her own separate estate has not received the bene- 
fit thereof, we are still of the opinion that no personal judg- 
ment should be entered against her for property received 
from her husband. In the present case the testimony of 
Mrs. Parker herself shows that she had placed in the 
hands of J. S. Drake between nine and ten thousand dol- 
lars for investment, and that in making up this sum the 
proceeds of property conveyed to her by her husband are 
included. Not only has she failed to show that this money 
has been expended, but her evidence affirmatively dis- 
closes that she still has it on hand, and in the possession 
of her stepfather, to be invested for her benefit. Under 
these circumstances, justice and equity require that she 
should refund it to the trustee for the benefit of the cred- 
itors of her husband. : 

Relating to the appointment of a receiver for the prop- 
erty still standing in her name, had that question been 
presented and determined before the submission of the 
case upon its merits, we are still convinced that the order 
making such appointment should be reversed. By agree- 
ment of parties, the hearing upon the appointment of a 
receiver was submitted at the same time with the prin- 
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cipal case, and in the meantime the receiver had taken pos- 
session of the property, and collected the rents and profits 
therefrom. The principal case, having been affirmed upon 
the merits, is proof conclusive that the trustee is entitled 
to the rents and profits of the property during the pend- 
ency of the appeal. In other words, should the order 
appointing a receiver be reversed at this time, and the 
rents and profits received by him refunded to Maude Lord 
Parker, the trustee would be compelled to institute an 
action to recover them from her. On her showing made 
against the appointment of a receiver, she claims to have 
property in and about Beatrice to the value of $6,000 
or more, and the trustee would be derelict in his duty 
if he did not attempt to subject this property to the value 
of the rents and profits which he is entitled to receive 
from the real estate in the hands of the receiver. Under 
these circumstances, it is apparent that to reverse the 
order appointing the receiver, and turn the money in 
his hands over to Mrs. Parker, would only result in fur- 
ther litigation and costs, and could be of no benefit to 
the appellant, further than to save her the costs of the 
proceedings, which can be provided for by the order of 
this court. While disapproving, therefore, of the order 
appointing a receiver for her property, we believe that in 
the present condition of the case the best interests of all 
the parties require that the order should be affirmed, but 
at the cost of the appellee. 

We recommend, therefore, that the judgment of the dis- 
trict court in the main case be affirmed in all things, 
as well, also, as the order appointing a receiver for the 


property. 
KIRKPATRICK and PounD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the decree of the district court 
be affirmed, and that the order appointing a receiver for 
the property held in the name of Maude Lord Parker be 
also affirmed, but that the case be remanded to the district 
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court solely for the purpose of ascertaining the costs of the 
receivership proceeding so far as it relates to property of 
Maude Lord Parker, and that such costs, together with 
the costs of this court in that proceeding, be taxed to the 
appellee. 


MicHsmL O’Nenw1 y. Cuicaco, Rock ISLAND & PACIFIC 
RalLway COMPANY. 
FILED DECEMBER 3, 1902. No. 9,992. 
Commissioner’s opinion, Department No. 3. 

Master and Servant: NEGLIGENCE: MACHINERY. An employer is not 
liable in damages for the consequences of mere error in judg- 
ment in furnishing structures, machinery and appliances for 
the use of his servants in the prosecution of his business, unless 


it is shown that such error is itself the result of negligent 
or willful ignorance or inattention. 


Error from the district court for Sarpy county. Tried 
below before Scort, J. Rehearing of case reported in 62 
Nebr., 358. Former judgment vacated and judgment below 
affirmed. 


Michael F. Harrington, for plaintiff in error: 


Stepping between moving cars to uncouple them, is not 
negligence aS a matter of law; and the question of fact is 
for the jury. Belair v. Chicago & N. W. R. Co., 43 Ia., 662. 

Every railroad in this state is blocked—not a single ex- 
ception. The Union Pacific, the Burlington, the Great 
Northern, the Milwaukee, the Lake Shore and all the great 
systems of roads are blocked, and have been for years. 
Blocking is a device which experienced railroad men well 
know lessens the danger to employees. Blocking is some 
expense and the shrewd managers of these great lines of 
transportation would not block the guard-rails and go to 
the expense of blocking them unless the blocking lessened 
the danger. The judgment of the Rock Island Company 
itself, by its conduct in blocking its rails in part before 
this injury, and in part after this faithful employee had 
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lost both his legs, is proof conclusive of the judgment of 
‘the Rock Island Company itself, that blocking lessens the 
danger. 


' Evans, Woolworth and McHugh (Marcus A. Low, of 
counsel), contra. 


Railroads are not required to adopt every appliance 
which some roads, even a majority of the well-regulated, 
have incorporated into their system of management. Some- 
thing must be accorded to diversity of judgment. If many 
well-regulated railroads abstain from adopting a partic- 
ular appliance which other roads, even a majority, con- 
sider wise precautions and adopt, such abstention can not 
be pronounced, per se, recklessness or negligence. Louis- 
wlle & N. BR. Co. v. Allen, T8 Ala., 494; Georgia P. R. Co. v. 
Propst, 83 Ala,, 518; Wilson v. Louisville & N. R. Co., 85 
Alg, 269; Loutsville & N. R. Co, v. Hall, 87 Ala., 708, 719, 
13m. St. Rep., 84; Lowisville & N. KR. Co. v. Hall,* 91 
Ala., 112, 24 Am. St. Rep., 863, 870. 


Hon. William Vincent Allen, also for defendants in 
error: 


I desire to submit some observations in support of the 
application for a rehearing before the court takes the case 
under advisement. I do not expect to add, by the citation 
of additional authorities, to the labors of the distinguished 
gentlemen with whom I find myself associated in this case; 
but I shall take up and consider the case as one of first 
instance, referring only to such citations as are directly 
in line with the argument I shall present. I can not be 
charged with being an overzealous friend of railway cor- 
porations, for my boyhood experience in their service led 
me to believe that very frequently those entrusted with 
their management are heartless and inconsiderate of the 
welfare of others, and particularly of employees; and I 


* There is an excellent note appended to this case in 24 Am. St. 
Rep. See, also, a note on assumed risk of servants, 15 Am. St. Rep., 
183.—W. F. B. 


640 NEBRASKA REPORTS. [VOL. 66 


O'Neill v. Chicago, R. I. & P. R. Co. 


bear in my breast much of what may be called resentment 
against that kind of management of these quasi-public in- 
stitutions conducted by private enterprise, and for private 
gain, but indispensable in the complex commercial and in- 
dustrial systems of the nation. No one sympathizes more 
deeply than I do with the hundreds of thousands of poor 
men upon whose skill, vigilance and fidelity, depends the 
successful operation of the railways of the nation, and in 
whose keeping is annually entrusted the personal safety 
of millions of men, women and children. Many of these 
become sacrifices to the dangers and hazards of their oc- 
cupations; many are killed outright, while thousands are 
maimed and made helpless and dependent for life. I am of 
the number, daily growing stronger, more resolute and de- 
termined, I rejoice to say, who believe that railways must, 
be owned and operated by the national government before 
what is properly known as “the railroad question” will 
have been settled in a way that is just and equitable ‘and. 
duly considerate of the true interests of the public. A 
railway company is a quasi-public corporation, and may 
exercise the sovereign power of eminent domain in secur- 
ing its right of way, depot grounds, and other conveniences, 
necessary and proper to its successful operation, while in 
all other material respects it is held in our jurisprudence 
to bea private company. Courts and lawyers have to deal 
with railways as they find them, not as they wish they 
were. The duty of judge and counsel is to search for, 
and establish, the true relation between these institutions 
and their employees, and the public. That they are pri- 
marily designed by their owners to increase the private for- 
tunes of the latter, will be disputed by no one; but private 
fortunes can only be increased, and the properties made 
valuable, by the roads being successfully operated in the 
interests of the shipping and traveling public. So far as 
their quasi-public character is concerned, it will not be 
disputed that they must serve all persons along their 
respective lines, in carrying freight and passengers, for a 
reasonable compensation, speedily and safely, and on 
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terms of equality, to their places of destination. In the 
_ transportation of freight they are absolute insurers of its 
safety ; in the carriage of passengers their duty is of a high 
and exacting nature, the slightest negligence rendering 
them liable, although they do not become insurers of the 
lives or personal safety of the latter. The duty to freight 
shippers and the traveling public, is of a higher and more 
delicate nature than the duty to those not connected with 
the road and those employed in daily operating its engines 
and cars. : 

In Belair v. Chicago & N. W. R. Co., the question in- 
volved was whether the proper way to couple a locomotive 
to a way-car is to stand fiat-wise or obliquely. No ques- 
tion was raised or discussed as to whether it was negli- 
gence per se to go between moving cars to couple or un- 
couple them. 

The plaintiff’s conduct having invited, or contributed to, 
the injury, that fact will defeat the action, regardless of 
whether or not the defendant was negligent in not block- 
ing the guard-rail. 

The case was argued orally by Harrington, for plaintiff 
in error, and by McHugh and Allen, contra. 


AMES, C. 


This case was submitted and decided at a former term 
of the court, and an opinion filed on the 19th day of June, 
1901. See 62 Nebr., 358. Afterwards a motion for a re- 
hearing was granted, and the cause has been exhaustively 
reargued by the counsel for both parties and resubmitted 
for our consideration. The vital question in the case is 
one of extreme importance, not only to the parties thereto 
and to railroad companies, but to all persons making use 
of mechanical devices in the conduct of their business, and 
to their servants and employees and to the public gener- 
ally. We do not conceive that, in the absence of legisla- 
tion, any different rule of liability or responsibility is ap- 
plicable to railroad companies than to other persons under 


substantially similar circumstances. The plaintiff in error 
47 
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was injured in the service of the company by reason of 
having one of his feet caught under an unblocked guard- 
rail while he was attempting to uncouple some cars be- 
longing to one of the trains of the defendant. Other cir- 
cumstances of the accident are set out in the former opin- 
ion, but are not required to be repeated here. The jury 
returned a verdict for the defendant in obedience to a per- 
emptory instruction by the court. The charge of negli- 
gence by the company consists in its omission to block the 
rail. We are convinced that we fell into an error of fact in 
the statement in the former opinion that “it sufficiently 
appears from the evidence that long prior to the injury 
complained of, most railway systems had adopted the pre- 
caution of blocking the space between the two rails with 
wood, thereby lessening the danger to the employees.” A 
more thorough examination of the record, aided by a more 
complete analysis thereof by counsel than we were favored 
with on the former hearing, has disclosed that there were 
wide differences of opinion between railway companies 
and their skilled managers with respect to the relative 
safety to their servants and to the public of the blocked 
and unblocked guard-rails; that a very large number—-per- 
haps a majority—of the principal railway systems of the 
country continue the use of unblocked rails; and that in 
some instances the managers of the companies have used 
the blocked and unblocked, alternately, because of an in- 
ability to satisfy their own minds which, upon the whole, 
is the safer and more prudent course to pursue. There is 
also some evidence that in the opinion of some managers 
the relative safety of the use of the device of blocking, and 
the contrary, is dependent upon the situation of the road 
to which it may be applied, and the character of the soil 
over which the road extends, and the liability of the spaces 
between the rails becoming filled up with drifting sand and 
dirt. But the plaintiff offered no evidence to prove what 
is the effect, if any, of the use of blocks upon the safety 
of the transportation of persons and property over the rail- 
ways, or the facility of moving trains. Upon this state of 
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the record can it properly be said that a railroad company 
is negligent because of using or of failing to use the block? 
We think not. Itis a case not analogous to the use of de- 
fective machinery or of omitting the use of a device gen- 
erally approved and obviously adapted to prevent or lessen 
a known and specific danger. The rule of law is that in 
such cases the employer must exercise such care and skill 
as, under the circumstances, reasonable and ordinary pru- 
dence requires to be used. The phraseology by which the 
rule is variously stated is somewhat indeterminate, be- 
cause the idea sought to be expressed is in like degree 
vague, and its application in any case depends in a great 
measure upon the attendant facts; but it may be said 
generally that a man can‘not be held responsible in dam- 
ages for the consequences of an error in judgment care- 
fully formed after an intelligent survey of all the elements 
entering into the problem which he is called upon to solve. 
Such a responsibility would transcend any which any ac- 
cepted theory of ethics has ever demanded, and would ex- 
ceed the ability of civil tribunals to enforce or even to ex- 
pound. Mechanical devices, like medicinal remedies, are 
innumerable, and the only sure test of either is that of 
experience ; and until the latter has pronounced a definitive 
judgment, one who, in the exercise of ordinary skill and 
care, makes use of that which in his opinion is most con- 
ducive to the accomplishment of a desired result, can not 
be held responsible for the consequences. Extremes meet. 
Under the contrary rule, responsibility of each to all and 
of all to each, being theoretically universal, would practi- 
cally cease to exist. Scientific progress would be arrested, 
and society would dissolve into its primary elements. 
Whatever may be the theological consequences of an 
“honest doubt,” it can not be sufficient ground for recovery 
in a civil action for damages. Civil tribunals have not the 
attribute of omniscience, without which an issue pertain- 
ing thereto can not be tried or an adequate judgment 
thereon pronounced. Servitude in this age and country is 
voluntary. The servant assumes the risks incident to the 
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nature of his employment. Among these is the danger of 
error of judgment by his employer in the choice of tools 
and mechanisms with which his tasks are to be performed, 
and the latter can not be held civilly liable for choosing one 
of two or more mechanisms regarded by those called on to 
use such devices, and competent to judge of their safety 
from long use and experience in their operation, as among 
the best in use, even though an accident may happen to an 
employee in the use of the one selected that could not have 
occurred in the same manner had another kind been 
chosen. When experts skilled and experienced in their 
profession differ with respect to the choice of the means, 
remedies or mechanisms best adapted or adaptable to the 
accomplishment of a given end, especially if that end be 
not simple and single, but is itself compounded of many 
elements, courts and juries are incompetent to decide be- 
tween them. A world-old problem is expressed by the in- 
quiry, “When.doctors disagree, who shall decide?” In 
whatever field of inquiry, proof of the best is a require- 
ment which it is impossible to meet. That of the compara- 
tive is often beyond reach. The highest scientific attain- 
ments vary in their conclusions, while varying degrees of 
practical skill often differ where the former agree. 

Judicial tribunals can not supervise or correct the mis- 
takes of either. They can not so do, if for no other reason, 
because their decision, in a particular instance, decides 
nothing but the matter then being especially litigated. 
The decision furnishes no rule for the future guidance of 
the parties. The very act or omission which in one case 
has served as the occasion of punishment or exculpation 
may in the very next case, tried upon the same or follow- 
ing day, have an exactly opposite consequence. Such re- 
sults would travesty the administration of justice, and so 
we think that the courts have nearly universally held that 
errors of judgment, not occasioned by willful ignorance or 
a reckless inattention to duty, are not evidence of negli- 
gence or a ground of civil liability. 

As having a direct application to cases like the one at 
bar we quote the following authorities: 
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Thus, in Titus v. Bradford, B. d K. R. Co.,* 136 Pa. St., 
618, 626, the court say: “All the cases agree that the mas- 
ter is not bound to use the newest and best appliances. He 
performs his duty when he furnishes those of ordinary 
character and reasonable safety, and the former is the test 
of the latter; for, in regard to the style of implement or 
nature of the mode of performance of any work, ‘reason- 
ably safe’ means safe according to the usages, habits, and 
ordinary risks of the business. Absolute safety is unat- 
tainable, and. employers are not insurers. They are liable 
for the consequences, not of danger but of negligence; and 
the unbending test of negligence in methods, machinery, 
and appliances is the ordinary usage of the business. No 
man is held by law to a higher degree of skill than the fair 
average of his profession or trade, and the standard of due 
care is the conduct of the average prudent man. The test 
of negligence in employers is the same, and however 
strongly they may be convinced that there is a better or 
less dangerous way, no jury can be permitted to say that 
the usual and ordinary way, commonly adopted by those 
in the same business, is a negligent way for which liability 
shall be imposed. Juries must necessarily determine the 
responsibility of individual conduct, but they can not be 
allowed to set up a standard which shall, in effect, dictate 
the customs or control the business of the community.” 

And in Reese v. Hershey, 163 Pa. St., 253, 257: “The 
average untrained mind is apt to take the fact of injury as 
sufficient evidence of negligence. Moreover, the use of a 
dangerous machine is very commonly considered ground 
for holding the employer responsible, whereas the test of 
liability is not danger but negligence, and negligence can 
never be imputed from the employment of methods or 
machinery in general use in the business.” 

_ And in Harley v. Buffalo Car Mfg. Co., 142 N. Y., 31, 

34: “The master does not guarantee the safety of his serv- 
ants. He is not bound to furnish them an absolutely safe 
place to work in, but is bound simply to use reasonable 

*26 Am. St. Rep., 944. 
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care and prudence in providing such a place. He is not 
bound to furnish the best known appliances, but only such 
as are reasonably fit and safe. He satisfies the require- 
ments of the law if in the selection of machinery and ap- 
pliances he uses that degree of care which a man of ordi- 
nary prudence would use, having regard to his own safety, 
if he were supplying them for his own personal use. It is 
culpable negligence which makes the master liable, not a 
mere error of judgment. Here the belt was fastened at 
one of its splices with what was called thé Buffalo belt 
fastener, and while the machine was running the fastener 
gave way and the belt parted and caused the injury to the 
plaintiff. It was shown upon the trial that there were 
several kinds of belt fasteners in use. * * * Under such 
_circumstances how can it be said that the defendant vio- 
lated any duty it owed to the plaintiff? It was impossible 
from the evidence to determine whether these fasteners 
were or were not the best in use for such a belt and: such 
machinery as the defendant had at the time and place of 
the accident. Suppose a master, needing fasteners in his 
shop, makes inquiry among men of skill and experience as 
to the best kind of fasteners to use, and he is informed by 
some that one kind is the best, and by others that another 
kind is best, and so on, and he finally makes:a selection, 
using his best judgment; and suppose it should turn out 
that it was not the best, could he, under such circum- 
stances, be held liable for an injury received by a person 
in his service from the parting of a belt on account of the 
insufficiency of the fastener under any particular strain to 
which the belt had been subjected? But we may go one 
step further. Suppose, under such circumstances, he pur- 
chased fasteners for use in his shop, which, according to 
the judgment of his skilled workmen were found to be 
useful, convenient and safe, and the very best in use, can 
he then be charged with negligence for continuing to use 
them and be made liable to one who is accidentally injured 
by the parting of a belt? Suppose, under the circum- 
stances which exist here, the defendant had adopted one 
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of the other fasteners for this particular belt and an acci- 
dent had happened from its parting, there would have been 
substantially the same evidence for the jury and the same 
claim could have been made which is now made, that there 
was a question of fact for the jury as to its negligence in 
making the selection. This judgment can not be affirmed 
without subjecting the master in such a case as this to the 
risk of liability for injuries from the parting of a belt mov- 
‘ing machinery in his shop, whatever fastener he may use, 
because if he uses one kind, according to the evidence in 
this case, it is easy to find persons who will testify that 
from their experience and observation some other kind 
was better. It must always be true that where several 
appliances are in use, each of which is regarded by men of 
skill and experience as safe and proper, the master can not 
be made liable for an injury to one of his servants, if in 
selecting the particular appliance he takes what according 
to his judgment is the best or most suitable, guided by his 
experience and observation and those of the skilled men in 
his employment. Upon the evidence in this case, it can not 
even be determined that the managers of the defendant 
erred in their judgment in the selection of this kind of 
fastener. But if there was an error in judgment, it was 
not such as to constitute that degree of negligence and 
want of prudence which, under the rules of law above cited, 
can impose liability for such an accident as this.” 

And in Lowisville & N. R. Co. v. Hall, 91 Ala., 112, 121, 
24 Am. St. Rep., 863, 870, it is said: “We have said, many 
times, that railroads are not required to adopt every appli- . 
ance which some roads, even a majority of the well-regu- 
lated, have incorporated into their system of management. 
Something must be accorded to a diversity of judgment. If 
many well-regulated roads abstain from adopting a par- 
ticular appliance which other roads, even a majority, con- 
sider wise precautions and adopt, such abstention can not 
be pronounced, per se, recklessness, or negligence.” 

And in McGinnis v. Canada Southern Bridge Co., 49 
Mich., 466, 472: “Railroading is at least a business with 
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many dangers, and scarcely any machine, implement or 
expedient made use of in it but is liable at some times and 
under some circumstances to imperil human lives. Sup- 
pose the block had been made use of and an accident had 
occurred which was thought to be attributable to it; how, 
on the plaintiff’s theory, would the defendant have ex- 
cused itself for adopting it? A jury verdict in favor of its 
use in a previous case could be no protection, for a verdict 
makes no precedent, and settles nothing but the immediate 
controversy to which it relates; the next jury on precisely 
similar facts is at liberty to find directly the contrary. 
The defendant would therefore be compelled to defend its 
adoption of the block by showing that it tended to make 
the management of trains more safe. But if the plaintiff 
in the suit were to proceed to show—what fully appears in 
this case—that though the device had been known for 
several years the experts in charge of railroads the country 
over, naturally solicitous as they must be, on grounds of 
personal interests if not of humanity, to diminish the risks 
to life, had failed to be convinced of the expediency of mak- 
ing use of the block, this showing would have made out a 
case against the defendant which could not well have been 
answered. The prima-facie showing that the device had 
been hastily if not heedlessly adopted would certainly have 
been very strong; and if the two cases, charging respect- 
ively negligence in rejecting and then in adopting the 
same device, could go to successive juries, we might wit- 
ness the instructive result of a verdict against the defend- 
ant in both. But such a result is inconsistent with a 
proper administration of definite rules of law and justice.” 

And to the same effect is Southern P. R. Co. v. Seley, 
152 U. S., 145, reversing same in 6 Utah, 319, cited 
in our former opinion, and, to a like effect, Lake S. & M. 
S. R. Co. v. McCormick, 74 Ind., 440. 

We think that the foregoing decisions establish beyond 
controversy, both upon reason and authority, that an em- 
ployer is not liable in damages for the consequences of 
mere error in judgment in furnishing structures, ma- 
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chinery and appliances for the use of his servants in the 
prosecution of his business, unless it is shown that such 
error is itself the result of negligent or willful ignorance 
or inattention. Of this latter there is no evidence in this 
case, and the instruction complained of was, therefore, 
rightfully given. ; 

We recommend that the former judgment of this court 
be vacated and set. aside and the judgment of the district 
court be — 

AFFIRMED. 

Durris, C., concurring. 


I fully agree with all that is said in the foregoing opin- 
ion, and think that the case should be affirmed for the 
reasons above given. I wish to add, however, that I think 
the evidence shows that the plaintiff in error was guilty 
of contributory negligence and that on that account alone 
the law can afford him no relief. 


SEDGWICK, J. 


On account of the importance of the question involved, 
and the difference of opinion of the commissioners, argu- 
ment was had before the court. There can be no doubt 
that, if the company acted in good faith, and with an 
honest desire to adopt the methods best calculated to pro- 
mote the safety of its employees generally, as well as of 
the traveling public, it can not be charged with negligence, 
even though we should believe from the evidence before us 
that the purposes the company had in view would have 
been better served by blocking the rails, as plaintiff con- 
tends. There is still less reason to impute negligence to 
the company if the evidence shows that in the present con- 
dition of experience, it is impossible to say which method, 
upon the whole, affords the best guaranty of immunity 
from danger. 

It was contended upon the argument that the claim 
that the unblocked guard-rail is less dangerous than the ° 
blocked rail was an afterthought, and not urged in good 
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faith by the company, and that for this reason the case 
should have been submitted to the jury. 

Of course, the question of good faith on the part of the 
company in determining the advisability of blocking the 
guard-rails is a question of fact, and as such, when in dis- 
pute, is to be determined by the jury. If there was no rea- 
sonable ground for doubt as to the better course to pursue, 
the company can not defend against a charge of hegligence 
by urging that it was in doubt, and acted on its best judg- 
ment. But if the best course to pursue, in the interest of 
the safety of the employees and of the traveling public 
alike, was an open question and difficult to determine, the 
company can not be charged with negligence in having 
adopted the one course rather than the other. 

Upon examination of the evidence, it appears that there 
is no dispute that the safety of the employees of the com- 
pany and the safety of the traveling public are both in- 
volved in the determination of the question of the advis- 
abilty of blocking the guard-rails. So far as safety to the 
employees is concerned, there is a large mass of testimony 
from which it can not be determined with any degree of 
certainty which is the better practice; and when we fur- 
ther consider that there is much apparently reliable evi- 
dence tending to show that danger to the traveling public 
is increased by the practice of blocking the rails, and no 
evidence is offered to show that any system of blocking 
can be adopted without increasing that danger, we think 
there is an entire failure of proof that the company acted 
in bad faith in adopting the unblocked system. 

We have therefore adopted the majority opinion of the 
commission, as prepared by Mr. Commissioner AMES, and 
the judgment of the district court is 

AFFIRMED. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the formér judgment of this court 
be vacated and set aside and the judgment of the district 
court be affirmed. 
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NotTe.—Contributory Negligence—Pleading—Corporate Existence—Master 
and Servant—Assumption of Risk by the Latter—Contributory negligence 
is purely a matter of defense, which a plaintiff is not bound to negative 
in his complaint ;* its existence is not—as applied to the conduct of a 
party—a mere conclusion of law, but an ultimate pleadable 
fact. Rolseth v. Smith, 38 Minn., 14, 8 Am. St. Rep., 637; O’Connor v. 
Mtssouri P. R. Co., 94 Mo., 150, 4 Am. St. Rep., 364; Potter v. Chicago 
é& N. W. R. Co., 91 Am. Dec., 444; Georgia P. R. Co. v. Propst, 85 Ala., 
203. 

The court can judicially know of the existence of a public corpora- 
tion—railroad company—without a pleading. Baltimore & 0. R. Co. 
wv. Sherman’s Adm’ag, 30 Gratt. [Va.], 602. 

The assumption of risk by a servant; his knowledge of the danger; 
his continuation in service with such knowledge; his continuance 
under promise of master to remove danger. See notes on pages 736 
and 810, 9 Am. St. Rep.—W. F. B. 


CATHERINE McENTEP Pr AL. APPELLANTS, V. THOMAS 
BONACUM ET AL., APPELLEES. 


FILED DECEMBER 3, 1902. No. 12,277. 
Commissioner’s opinion, Department No. 3. 


1. Final Place of Burial: Ricut or Next or Kin: UNMARRIED PERSON: 
Watver: RELINQUISHMENT: CLEAR EVIDENCE. Ordinarily the 
right to the custody and to decide upon the final place of 
burial of the body of a deceased unmarried person resides 
in his next of kin, and this right the courts will not lightly dis- 
regard, or treat as having been waived or relinquished, except 
upon clear and satisfactory evidence of conduct indicative of 
a free and voluntary intent and purpose to that end. 


9. Evidence. Evidence examined, and held not to be sufficient to 
bring this case within the above-mentioned exception. 


3. Parish: TERRITORIAL AREA: NOMENCLATURE OF RoMAN CaTHOLIO 
CHURCH: CORPORATE EntITy: RicHT oF CHURCH TO LEGISLATE. 
Territorial areas, described in the nomenclature of the Roman 
Catholic church as “parishes,” are not recognized by the law as 
corporate or political entities, and if they were such, the church 
could not legislate concerning them. 


 AppraL from the district court for Lancaster county. 
Proceedings in equity to perpetually enjoin the defendants 


*A contrary rule, however, prevails in Indiana. 
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from interfering with the removal of a dead body from 
Mount Calvary Cemetery. Heard below before Cornisu, 
J. Judgment for defendants, and plaintiffs appeal. 
Reversed. 


Charles 0. Whedon, for appellants. 
Andrew J. Sawyer and Novia Z. Snell, contra. 
AMES, C. 


At the times hereinafter mentioned Mount Calvary 
Cemetery was a tract of land in the vicinity of the city of 
Lincoln, in this state, set apart as a burial place for the 
communicants of the Roman Catholic church and their 
relatives, the legal title to the tract being in the defendant, 
the Rev. Thomas Bonacum, as bishop of the diocese, and 
previously in his predecessor in office. Edward P. Cagney, 
now deceased, was the son of the plaintiff Catherine Mc- 
Entee by a former husband, and the brother of the plaintiff 
Marista Cagney, and a half-brother to David C. McEntee, 
son of Catherine. So far as appears from the record, the 
plaintiffs are the only relatives by blood of the deceased 
who were living at the time of the beginning of this action. 
Edward’s father died when he was a child, and at about 
the age of nine or ten years he was taken into the family 
of his mother’s brother, John Fitzgerald, by whom he was 
nurtured and educated and by whom he was provided with 
employment after he had attained to sufficient maturity. 
From the beginning he made his home continuously and 
exclusively with his uncle, who, and whose family, appear 
to have regarded him with a warm affection, which was 
fully reciprocated; but there was never any estrangement 
between him and the plaintiffs or any of them. He died at 
the home of his uncle in Lincoln in the month of April, 
1891, and was buried in the above-mentioned cemetery in a 
plot of ground which, by some means or procedure, not 
described in the record, had been assigned or allotted for 
the use as a burial place of the uncle and his relatives. A 


N 
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few years later the uncle also died and was buried in the 
same plot; his widow, the defendant Mary Fitzgerald, be- 
‘ing appointed as the sole administratrix of his estate. She 
was not related to the deceased otherwise than by her mar- 
riage to his uncle, and as to what right or authority, if any, 
over this parcel of land or over the subject of this litiga- 
tion, her appointment conferred upon her, the record and 
briefs of counsel are silent. The defendant Walton G. 
Roberts is an undertaker, and is described as a trustee of 
the cemetery, but what were his powers or duties as such, 
or what were his official relations, if any, to the church or 
to the land, the legal title to which was, as we have said, 
in the bishop, we are not informed. The property is de- 
scribed in one of the so-called “statutes” of the diocese as 
belonging to the parish in which it is situated, though it 
certainly does not so belong, in a legal sense—first, because 
its title is vested elsewhere; and second, because the law 
does not recognize any such territorial subdivision or legal 
entity as a parish, and concerning such political corpora- 
tions as the state does contain the church does not possess 
any power of legislation. Until further advised, we shall 
feel. obliged to say that the defendant Roberts appears to 
have no title or interest, personal or otherwise, in the con- 
troversy. During all these times the plaintiff Catherine 
McEntee and her children, Marista and David C., were 
living and they now live, at the city of Plattsmouth, in this 
state, where they have burial rights in a Catholic cemetery, 
in which one of her sons is now buried and where she, being 
very old, anticipates that before very long she will herself 
be also interred. Animated by a desire that ultimately her 
family should, as far as possible, be brought together at 
this final resting place, she applied in May, 1901, to the 
defendants Roberts, Fitzgerald and Bonacum for permis- 
sion to remove the body of her son from the cemetery at 
Lincoln to that at Plattsmouth. The request was denied 
by each of the defendants, and upon repairing to the Lin- 
coln burial-ground with vehicles and apparatus requisite 
to carry out the object she had in view, she was met at the 
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entrance by a person in charge of the premises, who threat- 
ened her with prosecution if she should not desist. There- 
upon she and her two children began this action to 
perpetually enjoin the defendants, and each of them, from 
preventing her carrying out her aforesaid desires or from 
obstructing her in so doing. On the trial the bishop testi- 
fied, in substance, that he had no interest or inclination in 
the matter except in so far as he deemed it to be his official 
duty to protect the rights and maintain the status of per- 
sons to whom burial privileges in the cemetery had been 
- allotted. The pleadings are not divergent in any essential 
degree as to any of the above-recited facts, which, except 
as below stated, are all that we think material in the 
present inquiry. The defensive matter stated in the an- 
swer is that Edward P. Cagney, “long prior to his death, 
had expressed a wish that his remains be interred in the 
family burying-ground of said John Fitzgerald and had 
selected for that purpose, by and with the consent of the 
said John Fitzgerald and Mary Fitzgerald,” the plot where 
he was in fact buried, “and it was his dying wish that his 
former request in that behalf should be carried out.” It 
is further alleged that after his decease the said John and 
Mary, “in pursuance of said wish and without any opposi- 
tion or remonstrances whatever on the behalf of the plain- 
tiffs or any of them or anyone else,” caused his body to 
be buried at the spot designated. That a dying request by 
a decedent as to the disposition of his remains is obligatory 
upon his next of kin, we very much doubt. Probably if, in 
this case, such a request had consigned the body to a dis- 
secting table, all the parties to this action would have 
unanimously repudiated it as an obligation upon the living. 
But we need not decide the question at this time because 
the answer does not allege such request. It alleges a wish 
as consequent upon a request made “long prior,’’ but it is 
not alleged that the wish was expressed by word or gesture, 
and so far as appears from the pleading it may have been 
a mere inference from the precedent request. It appears 
from the evidence that the request referred to was made 
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some eleven years before the death of Edward, who died 
unmarried, at about the age of twenty-one years, so that, 
at the time he made it, he-was a child of nine or ten years 
of age, who had been living with his uncle something mére 
than a year. This request was made of the Fitzgeralds 
alone, and if it was repeated,—about which there is some 
doubt,—it was repeated to them alone. It did not come to 
the knowledge of the plaintiffs or of any of them until 
after Edward had died. This falls far short of being a 
dying request, or of proving a dying wish. The allegation 
that the burial was “without the opposition or remon- 
strance” of the plaintiffs is, we think, immaterial. The 
great weight, if not the unanimous voice, of the authorities 
is that the right of disposition of the body of a deceased 
person resides in his or her surviving consort or next of 
kin, and we think this court would be unwarranted in hold- 
ing that such right can be relinquished, if at all, without 
some affirmative act evidencing a deliberate purpose so to 
do. That the plaintiffs or any of them ever committed 
such an act, is not only not alleged, but is not proved. 
What the evidence does establish quite clearly, and all 
that it tends to establish, is that when the body was lying 
in wait for the grave a discussion arose about the place of 
sepulture, the plaintiffs then expressing a desire that it 
should be at Plattsmouth, and that, after having been 
repeatedly besieged by the Fitzgeralds and by a priest of the 
church, they reluctantly ceased, for the time being, their 
active opposition to the burial which took place. But that 
they ever freely and voluntarily consented to it, there is 
not a syllable of evidence to prove. We do not think that 
this is a case to which the doctrine of estoppel applies, but 
if it was, the evidence would be insufficient to maintain 
the issue on behalf of the defense. The right of a surviving 
husband or wife, or, if there be none, of the next of kin, to 
have the custody of the body of a deceased person and de- 
cide upon the place of its final burial, is supported by the 
better reason and by the almost unanimous voice of the au- 
thorities. There are, of course, exceptions, as there are to 
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nearly all general rules; but they arise, for the most part, 
out of some such circumstances as would deprive a natural 
guardian of the custody of a living child. The sentiments, 
sympathies and affectionate wishes of parents and near 
relatives concerning their deceased children and next of 
kin are not to be lightly set aside at the instance of stran- 
gers to the blood, or of distant relatives. Weld v. Walker,* 
130 Mass., 422; Wynkoop v. Wynkoop, 42 Pa., 298, 82 Am. 
Dec., 506; Snyder v. Snyder, 60 How. Pr. [N. Y.], 368, 371; 
In re Beekman Street, 4 Brad. [N. Y.], 507; O’Donnell 
v. Slack,t 123 Cal., 285; Smiley v. Bartlett, 6 Ohio C. C., 
234, 

We do not think that the record in this case offers any 
occasion for an exception. The district court dismissed 
‘the plaintiffs’ petition and granted a perpetual injunction 
in behalf of the defendants. The plaintiffs appeal. 

We recommend that the judgment of the district court 
be reversed, and that a judgment be rendered in this court 
according with the prayer of the petition. 


DUuFFIE and ALBpRT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and that a judginent be rendered in this 
court according with the prayer of the petition. 


REVERSED. 


Note.—Property Rights in Burial Lot.——Dead Body Part of Realty.— 
Egyptian Custom. On the 18th day of November, 1869, Joseph Guibord 
died at Montreal with the civil status of a Roman Catholic. But 
the deceased was refused Catholic burial and even interment, 
except. in the potter’s' field, for the reason that, at the time of 
his death, he was a member of the Canadian Institute, a literary 
society whose members had been excommunicated by Bishop Bourget 
of Montreal, because forbidden books were kept in their library. 
At the death of Guibord an appeal to the Pope was pending. On 
the 20th of November, a request was made for burial of the 
deceased, at the instance of his widow, who offered to accept 


*39 Am. Rep., 465. 
+55 Pac. Rep., 906, 43 L. B. A., 388, 
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burial without religious ceremony. On the following Sunday— 
November 21—the body was taken to the cemetery, and the usual 
fees tendered to the clerk of the fabrique. Upon a second refusal, 
mandamus was invoked. It was held, both on trial and upon appeal 
to the Privy Council, that the civil court had jurisdiction to 
inquire whether the refusal complained of was in accord with the 
Jaw and discipline of the Roman Catholie church; that Guibord 
never having been excommunicated nominatim, and never having 
been adjudged or proved “un pecheuc publique’ within the ritualistic 
meaning, was not under any such censure as would justify the 
denial of ecclesiastical sepulture to his remains. As to whether, 
in a suit properly framed, the court had jurisdiction to order the per- 
formance of the usual religious rites, querc.* The order of the court 
was enforced with a military escort. The Bishop of Montreal 
resigned the same year. It was said that Guibord’s body was placed 
inside an iron casket which was put in a sarcophagus which was 
clused with iron bolts headed down cold, and the whole enveloped 
in a mixture of hydraulic cement and iron filings, which was 
allowed to harden. Gunpowder would have no effect. upon it. 
Nothing but nitro-glycerine or Gabriel’s trump would be effectual. 

A dead body is not the subject of property, and after burial it 
becomes a part of the ground to which it is committed. Meagher 
v. Driscoll, 99 Mass., 281, 284. 

In ancient Egypt, it was customary for a son to raise money 
by hypothecating his father’s corpse. The value of the security was 
based upon the fact that the Egyptians believed in metempsychosis, 
and embalmed their dead to preserve the tenement for the return- 
ing spirit in some future age. The forfeiture of such a pawn would 
have meant moral and social leprosy for the defaulter. This 
hardly proves, however, that the Egyptians recognized property in 


a dead body. The security is more like the proverbial pound of 
Hesh.—W. F. B. 


NEBRASKA MUTUAL Hain Insurance CoMPANY v. JOHN 
HENRY MEYERS. 


FILED DECEMBER 3, 1902. No. 12,387. 
Commissioner’s opinion, Department No. 3. 


Action: IssuANCE oF SUMMONS TO ANOTHER County: SINGLE DEFEND- 
Ant. When an action is rightly brought in any court, in any 
county in this state, a summons therein may be issued to, and 
served in, any other county, although there be but a single 
defendant to the suit. . 


*Dame Henriette Brown and Les Curé et Marguilliers de V@uvre et 
Fabrique de Notre Dame de Montreal, 6 Privy Council Appeals, 157. ; 


48 
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Error from the district court for Dawson county. 
Action upon a certificate of membership and policy of in- 
surance. Tried below before SULLIVAN, J. Judgment for 
plaintiff. Defendant brings error. Affirmed. 


Benjamin F. Johnson, for plaintiff in error. 
John H. Ianderman, contra. 


AMES, C. 


The plaintiff in error is a domestic insurance company, 
having its principal place of business at the city of Lin- 
coln in this state. An action was begun against it in the 
county court of Dawson county upon a cause of action 
alleged to have accrued in that county. The company was 
sole defendant. No summons was ever issued to the 
sheriff or a constable of that county, and the only process 
issued was a summons to the sheriff of Lancaster county, 
which was not otherwise served than upon the company 
at Lincoln. Upon this service the county court rendered 
a judgment for the plaintiff, which the district court upon 
a petition in error affirmed, and this latter judgment it is 
now sought to have reversed by proceedings in error in 
this court. The only question litigated is whether the 
county court acquired jurisdiction of the person of the 
plaintiff in error. 

The first three sections of title 4 of the Code of Civil 
Procedure provide in what counties actions shall be 
brought which affect real property and which are, there- 
fore, not transitory in their nature. Section 55 is as 
follows: 

“Sec. 55. An action other than one of those mentioned 
in the first three sections of this title, against a corpora- 
tion created by the laws of this state, may be brought in 
the county in which it is situated, or has its principal 
office or place of business; but if such corporation be an 
insurance company, the action may be brought in the 
county where the cause of action, or some part thereof 
arose.” 
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The three following sections have reference to particu- 
lar classes of corporations, and sections 59 and 60 are in 
the following language: 

“Sec. 59. An action other than one of those mentioned 
in the first three sections of this title, against a non-resi- 
dent of this state or a foreign corporation, may be brought 
in any county in which there may be property of, or debts 
owing to, said defendant, or where said defendant may be 
found; but if said defendant be a foreign insurance com- 
pany, the action may be brought in any county where the 
cause, or some part thereof, arose. 

“Sec. 60. Every other action must be brought in the 
county in which the defendant, or some one of the defend- 
ants, resides, or may be summoned.” 

Upon the construction of these three sections will the 
answer to be given to the question presented by this 
record depend. The object of all these sections, as well as 
of the remainder of the title, is to fix the venue of the 
various kinds of actions treated of. They have nothing to 
do with process, except as, incidentally, the place in which 
it may be served may determine, in certain cases, the 
county in which the action may be brought. In other 
words, in certain cases the place of service may determine 
the venue, but an intent is nowhere indicated that the 
place of the venue shall enlarge or restrict, or in any man- 
“ner affect the place of service. The first clause of section 
55 fixes the venue of all actions against domestic corpo- 
rations, not affecting real property, in the county in which 
the defendant is situated or has its principal place of 
business. To this rule, which, with the exception noted, 
is general and imperative, the second clause makes an- 
other exception, viz., that if the defendant be an insurance 
company the venue may be in any county in which the 
cause of action or some part thereof arose. So, by section 
59, if the defendant be a non-resident or a foreign corpora- 
tion upon whom service of process can not be had, the venue 
is fixed in the county in which such defendant has property 
or has debits owing to it; but an exception is made as 
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to foreign insurance companies, in language identical with 
that of the second clause of section 55. Now, we think 
that the sole object of these two sections is to take the 
kinds of actions of which they treat out of the transitory 
class and provide for them fixed venues, which in the case 
of a domestic insurance company may be either the county 
of its principal place of business or that in which the 
cause of action or some part of it arose, and in the case of 
a foreign insurance company may be either a county in 
which it has property or debts owing to it, or in which the 
cause of action or some part of it arose, or in which the 
defendant may be found, that is served with process. But 
neither section enacts or was ‘intended to enact, anything 
concerning process. Section 55 does not contain even an 
allusion to the summons. Section 60 alone, among all the 
provisions of this title, treats of transitory actions, and 
permits the venue in such cases to be laid in any county 
in which the defendant, or one of several defendants, re- 
sides or may be summoned. . 

Section 65, in chapter 1 of title 5 of the Code, entitled 
“Manner of Commencing Civil Actions,” reads as follows: 
“Where the action is rightly brought in any county, ac- 
cording to the provisions of title four, a summons shall be 
issued to any other county, against any one or more of the 
defendants, at the plaintiff’s request.” We think an 
erroneous impression as to the force of this section has 
prevailed, to some extent, among members of the bar. It 
is not confined in its operation, as some have seemed to 
suppose, to transitory actions, in which at least one of the 
defendants has been properly served with process in the 
county in which the action is brought, but, as its language 
expresses, applies to all actions, local as well as transitory, 
which are “rightly brougbt in any county.” If, for in- 
stance, the action affects the title or right of possession 
of real property, it is rightly brought in the county in 
which the land is situated, and the summons may be 
issued to, and served in, any other county, although there 
be but a single defendant. And so, when an action is 
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rightly brought against a domestic insurance company in 
the county in which the cause of action or some part of it 
arose, the summons may, if necessary, issue, at the request 
of the plaintiff, to another county in which the defendant 
has its principal place of business and may be served. 
Sections 73 and 74 of chapter 2 of title 5 prescribe upon 
what officers the summons must be served, but the fact 
that none of such officers can be found in the county in 
which the action is rightly brought does not deprive the 
courts of that county of jurisdiction. 

It is objected, however, that section 2 of chapter 20 of 
the Compiled Statutes* expressly confines the jurisdiction 
of county judges to the territorial limits of their respective 
counties, and that summons issued by them can, therefore, 
have no extraterritorial force. But the same limitation 
of the jurisdiction of justices of the peace is more explic- 
itly expressed by section 904 of the Code, and this court 
* held in Miller v. Meeker, 54 Neb., 452, that, notwithstand- 
ing this statute, a summons in a transitory action right- 
fully brought before a justice of the peace in one county 
may be issued to, and served in, another county. We are 
entirely satisfied. with the reasoning and conclusion of 
that opinion, which is, no doubt, equally applicable to 
county courts in transitory actions in which the amount 
involved exceeds a justice’s jurisdiction. But the premise 
upon which this decision depends, ‘is that the action is 
rightfully brought in the local court, and so it must apply 
to any other action rightfully brought in such a court. In 
the case at bar, for example, there can be no doubt that 
the county court had ample jurisdiction of the subject- 
matter by the terms of section 55 of the Code, and section 
65 provides the means by which it acquired jurisdiction 
of the person. We are aware that there are some appar- 
ently inadvertent expressions in some of the opinions of 
this court which countenance a different conclusion, but 
to the extent that they do so we think they ought to be 
regarded as overruled. 

* Cobbey’s Annotated Statutes, sec. 4786. 
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In consideration of the foregoing, it is recommended 
that the judgment of the district court be affirmed. 


Durrin and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


Note.—Transitory Actions.—Torts Committed Abroad. Actions for 
injuries to the person are transitory and follow the person; and, 
therefore, so far as the nature of the action is concerned, one 
foreigner may sue another foreigner in our courts, for a tort 
committed. the same as on a contract made in another country. 
Suit for assault and battery committed aboard the British ship 
Dominica on the high seas. Both parties foreigners. Johnson v. 
Dalton, 1 Cowan [N. Y., 1823], 543. Action for slanderous words laid 
to have been spoken in Greece, in the county of Monroe. Plaintiff 
allowed to prove, in aggravation, that like words were spoken in 
Darlington, Upper Canada. Lister v. Wright, 2 Hill [N. Y.], 320. 
Action for trespass ri eé armis committed in Vermont, will lie in 
the state of New York. Glen v. Hodges, 9 Johnson [N. Y.], *67. 
Suit for assault and battery laid as committed in the state of New 
York. Proof showed it was committed in the state of Pennsyl- 
vania. Defendant moved for nonsuit. Motion denied. Verdict and 
judgment for plaintiff. Ajfirmed. Smith v. Bull, 17 Wend., 323. Molony 
v. Dows, 8 Abb. Pr. [N. Y.], 316, holds a contrary doctrine; but is not 
regarded as good authority. 

Goose Island lies in Long Island Sound, about a mile from the 
Connecticut shore. The defendant was the owner of said island, 
and built thereon a manufactory to prepare artificial manures from 
dead fish and other materials. The plaintiff occupied a residence . 
at Norwalk, Conn. He filed a bill in equity before the superior 
court of the state for Fairfield county. The defendant removed 
the cause to the federal court. The plaintiff by his bill sought 
to enjoin an alleged nuisance, averring that the scent of the offensive 
materials from which the manures were made often reached the 
mainland, and created an odor intolerable, disagreeable and sick- 
ening. The defendant pleaded to the jurisdiction that Goose Island 
was not in the state of Connecticut. On the argument it was claimed 
that even if Goose Island was outside the limits of the district of 
Connecticut, yet, as the odors were wafted to the shore and there 
inflicted the injury, the offense was thereby within the jurisdiction. 
It is, perhaps, unfortunate that the court found, as a matter of 
history, from the Warwick patent et cetera that Goose Island be- 
longed to Connecticut, thus eliminating the interesting question in 
the case. Keyser v, Coe, 9 Blatchf. [U. S. C. C.],32, Shipman, J.—W. F. B. 
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UNION Paciric RAILROAD COMPANY, APPELLANT, V. COUNTY 
or HowaRD BT AL., APPELLEES.* 


Frnep DECEMBER 3, 1902. No. 12,234. 
Commissioner’s opinion, Department No. 3. 


1. Township: PrEecincr: CoNSTRUCTION OF STATUTE. The word “town- 
ships,” as used in section 12, chapter 94, Compiled Statutes, 
held to have been intended by the legislature to designate the 
precincts into which a county, not under township organization, 
is divided for administrative purposes. 


Levy or Tax: Pusriic Usr. It is not 
a valid objection to a tax levied against the taxable property 
of such precinct, for local improvements, that such improve- 
ments are for the use of the public at large. 


3. Tax: Excess: Vorp: Extent. A tax in excess of the limit allowed 
by law, is void only as to such excess. 


ApprEaL from the district court for Howard county. 
Injunction to restrain collection of taxes. Heard below 
before THOMPSON, J. Affirmed. 


John N. Baldwin, Edson Rich and Henry Nunn, for ap- 
pellant. 


Jesse T. Parker and Frank J. Taylor, contra. 


ALBERT, C. 


This action was brought by the Union Pacific Railroad 
Company against Howard county and certain officers 
thereof to restrain the collection of certain taxes levied 
against the taxable property of one of the precincts of said 
county to pay for public scales erected in such precinct. 
The levy was originally made on the basis of seven mills 
on the dollar, which made the entire levy in excess of the 
constitutional limit: The county board afterward reduced 
the levy to four and three-fifths mills on the dollar, which 
brought it within such limit, and made no claim against 


* Rehearing allowed. See opinion, p. 667, post, 
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the plaintiff for the excess. A trial resulted in a finding 
in favor of the plaintiff as to that part of the taxes in 
excess of four and three-fifths mills on the dollar, and in 
favor of the defendants as to the balance. A decree was 
rendered accordingly. The plaintiff brings the record here 
on appeal. 

The authority for the erection of scales at the public 
expense rests on the provisions of chapter 87, Session Laws 
of 1897, which are embraced in section 7 et seq., chapter 
94, Compiled Statutes, 1901*, and which are as follows: 

“Sec. 7. That scales may be erected in the state of 
Nebraska for public use at public expense. Provided, that 
counties under township organization may adopt the 
privilege granted by this act by townships. At the annual 
meeting of such township such meeting may determine 
the location and nuniber of such scales to be erected and 
located in said township and levy a tax to pay for same. 

“Sec. 8. When such scales shall be erected it shall be 
the duty of the township board to appoint a weigh-master 
upon petition of the electors living in the immediate vicin- 
ity of the scales so located, who shall, under oath, promise 
to perform the duties of his office faithfully and honestly 
and the weigh-master so appointed shall continue in office 
until removed by the township board or by resignation. 

“Sec. 9. The scales shall be first class and of standard 
make. The township board shall from time to time, as in 
their judgment seems necessary, test the scales as to their 
accuracy and properly adjust the same. 

“Sec. 10. Whenever disputes arise between two parties 
within the limits of the township where such scales are 
located, over the first weighing of any article, the same 
shall be weighed a second time on said public scales; and 
the weigh-master’s receipt therefor shall be final. 

“Sec. 11. The township board shall fix and regulate 
the fee or salary of said weigh-master and the fees for 
weighing, Provided nothing in this act shall be construed 
to prevent the public from using such scales, without em- 

* Cobbey’s Annotated Statutes, secs, 11706-11711. a 


VoL. 66] SEPTEMBER TERM, 1902. 665 


Union P. R. Co. v. Howard County. 


ploying the weigh-master, subject to the rules to be made 
by the township board of such township. 

“See. 12. Townships in counties under commissioner 
system, wishing to adopt the provisions of this act, shall 
petition to the commissioners of such county, and where a 
majority of the electors so petition, the same shall be 
granted: Provided that all duties and powers imposed 
upon township officers by the provisions of this act where 
counties are under township organization system shall be 
performed by the county commissioners of counties under 
commissioner system.” 

It is conceded that Howard county is not under town- 
ship organization. The plaintiff contends that section 12, 
supra, is the only authority for the erection of scales in 
counties not under township organization, and as it refers 
exclusively to townships, there is no authority for the 
erection of scales in a precinct, and the levy of a tax on 
the taxable property of a precinct to pay the cost of such 
improvement. In the construction of the acts of the legis- 
lature it is the duty of courts to carry out the intention 
of the lawmaking power, so far as the same can be ascer- 
tained. By the express terms of the act under considera- 
tion it was the intention of the legislature that it should 
apply to counties not under township organization, as 
well as to the other classes of counties. In counties not 
under township organization there is no such thing as a 
township as a political division. For administrative pur- 
poses such counties are divided into precincts, and the 
precinct is the political unit of such county, as a township 
is the political unit of counties under township organiza- 
tion. It is true that a precinct lacks the corporate char- 
acter of a township, yet it elects certain officers, and has 
the power to issue bonds for certain purposes, and in 
other ways bears a relation to the county not under town- 
ship organization analogous to that which the township 
bears to its county. It seems clear to us, from the entire 
act, that it was the intention of the legislature to provide 
for the erection of public scales in each political unit of a 


666 NEBRASKA REPORTS. [ Vou. 66 


Union P. R. Co. v. Howard County. 


county at the expense of such unit, and that by the use of 
the term “townships” in section 12 it intended to desig- 
nate the political units of counties not under township 
organization. Such units, as we have seen, are the pre- 
cincts, and we think the section should be construed pre- 
cisely as though the word “precincts” had been used in- 
stead of “townships.” To hold otherwise would render it 
impossible to carry the act into effect, so far as counties 
not under township organization are concerned. See 
Burt v. Rattle, 31 Ohio St., 116. 

The plaintiff further contends that such a tax would be 
unjust, because imposed on property within a precinct and 
not on any other property of the county, while the scales 
are erected for public use and may be used by parties 
within or without the limits of the precinct. It is almost 
impossible to conceive of any local tax that is not open to 
the same objection. The taxes for road purposes are local, 
yet the roads are open, not only to residents of the county, 
but to the world at large. We think this contention is 
without merit. 

Complaint is also made that the levy of seven mills was 
in excess of the constitutional limit. It has been re- 
peatedly held that an excessive levy does not render the 
entire levy void, but merely void as to the excess. As the 
county never claimed that portion above the lawful limit, 
and as the decree of the court relieves the plaintiff from 
such excess, it affords the plaintiff no just ground of com- 
plaint in this court. 

It is recommended that the decree of the district court 
be affirmed. 


DUFFIB and AMES, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 
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The following opinion on rehearing was filed October 
21,1903. Judgment below reversed: 


Commissioner’s opinion, Department No. 2. 


1. Limit of Assessment: AUTHORITY OF COUNTY BOARD: VOTE oF PEO- 
PLE: CONSTITUTION. The authority of a county board to assess 
taxes is limited by section 5, article 9, of the constitution, to 
fifteen mills on the dollar valuation, except for the payment 
of indebtedness existing at the adoption of the constitution, 
unless authorized by a vote of the people of the county. 


2. Object of Constitutional Provision. One object of such section is 
to protect taxpayers against an abuse of the taxing power of 
county authorities, and the limitation extends to every exercise 
of that power. 


3. County Board: AssrEssMENT: SCALE Tax. A county board assessed 
a tax of fifteen mills on the dollar valuation, and eight mills 
to pay bonded indebtedness; in addition thereto, it assessed 
four and three-fifths mills on the taxable property of one of 
its precincts, the county not being under township organiza- 
tion, to pay for the erection of public scales erected in 
pursuance of chapter 94, Compiled Statutes (Annotated Stat- 
utes, secs. 11706 to 11711); the scale tax was not authorized by 
a vote of the people of the county. In an action to restrain 
the collection of the scale tax, held, that the four and three- 


fifths mills levy was in contravention of section 5, article 9, 
supra, and void. 


4, Judgment Vacated. Former judgment vacated. 


ALBERT, C. - 

This is a rehearing. The former opinion, affirming the 
decree of the district court, is reported_ante, page 663. As 
there stated, the action was brought to restrain the collec- 
tion of a tax levied on the taxable property of a certain 
precinct of the defendant county to pay for public scales 
erected in such precinct. In the statement of the facts in 
the former opinion, we said: “The levy [to pay for the 
scales] was originally made on the basis of seven mills on 
the dollar, which made the entire levy [the aggregate 
amount levied by the county board for all purposes] in 
excess of the constitutional limit. The county board after- 
ward reduced the levy [made to pay for the scales] to four 
and three-fifths mills on the dollar, which brought it [the 


668 NEBRASKA REPORTS. [VoL. 66 


Union P. R. Co. v. Howard County. 


entire levy] within such limit, and made no claim against 
the plaintiff for the excess.” Upon a reexamination of the 
record, which is somewhat confusing, owing to the mis- 
placing of some of the pages, we find that the county board, 
for the year in question, assessed the following taxes for 
county purposes: General fund, nine mills on the dollar; 
road fund, two mills on the dollar; bridge fund, four mills 
on the dollar; and the further sum of eight mills on the 
dollar for the payment of bonded indebtedness of the 
county. In addition to the foregoing, the county board as- 
sessed a tax of seven mills on the dollar on the taxable 
property of the precinct in question to pay for the erection 
of public scales therein. The seven mills assessment in ex- 
cess of the amount required to pay for the scales, was re- 
duced to four and three-fifths mills. It was the difference 
between the seven mills and the four and three-fifths mills, 
which was not claimed by the defendants, that was en- 
joined by the decree in this case. The remainder of the as- 
sessment was upheld. 

The contention of the plaintiff now is that by the assess- 
ment of a tax of fifteen mills on the dollar for county pur- 
poses, to say nothing of the levy made to pay the bonded 
indebtedness of the county, the legality of which is not 
questioned in this case, the county board exhausted its 
authority, and that the additional levy for the scales, even 
at the rate of four and three-fifths mills, to which it was re- 
duced, was in contravention of section 5, article 9, of the 
constitution, which is as follows: “County authorities 
shall never assess taxes the aggregate of which shall exceed 
one and a half dollars per one hundred dollars valuation, 
except for the payment of indebtedness existing at the 
adoption of this constitution, unless authorized by a vote 
of the people of the county.” The defendants contend that 
the foregoing section relates exclusively to taxes levied 
for county purposes, and in support of that contention 
cite Chicago, B. & Q. R. Co. v. Klein, 52 Nebr., 258; on re- 
hearing 54 Nebr., 781. In the first head-note to the first 
opinion in that case, we find the following language: “The 
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meaning of section 5, article 9, of the constitution, is that 
county authorities, except for the special reasons men- 
tioned in said section, shall never assess taxes for county 
purposes in excess of 15 mills upon the dollar.” 

The foregoing clearly supports the defendants’ conten- 
tion, and was not modified on rehearing, although NorvaL, 
J., dissented from the conclusion reached. But it seems 
to us that whether the constitutional provision above 
quoted should be thus limited was not necessarily involved 
in that case. There the aggregate assessment made by the 
county board did not exceed fifteen mills on the dollar. 
But such assessment, added to that made by certain town- 
ships, resulted in an aggregate assessment of more than 
fifteen mills on the dollar on the taxable property of the re- 
' spective townships. The precise question involved was 
whether the taxes assessed by the townships should be 
taken into account in applying the constitutional limita- 
tion, and this court held that it should not. From the en- 
tire opinion, it is clear, we think, that the conclusion is 
based on section 6, article 9, of the constitution, which 
authorizes the legislature to vest municipal corporations 
with authority to assess and collect taxes for corporate 
purposes. The court held that a township is a municipal 
corporation, within the meaning of such section. The sec- 
tion thus construed, taken in connection with section 5, 
supra, recognizes two taxing powers, namely, the county 
authorities and the authorities of municipal corporations, 
including townships. The authority of the former to 
assess taxes is clearly limited by the provisions of section 
5; the authority of the latter, so far as the sections undér 
consideration are concerned, is left to the discretion of 
the legislature. 

But in the present case we are not dealing with taxes 
assessed by county and municipal or township authorities, 
but with a tax which was assessed wholly by the county 
authorities. The tax for the scales was to pay for scales 
erected, not in a township, but in a precinct. A precinct 
is a mere territorial division, created for certain political 
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and administrative purposes. It can neither plead, nor be 
impleaded, nor is it capable of imposing upon itself any 
obligation or liability, except in pursuance of express leg- 
islative authority. Stute v. Dodge County, 10 Nebr., 20. 
The act authorizing the erection of public scales, set out in 
the former opinion, confers no authority upon the precincts . 
to assess taxes; nor were the taxes in question assessed by 
the precinct, but by the county authorities. Their authority 
to assess taxes is clearly limited by section 5, supra. That 
section was intended to protect each and every taxpayer 
against an abuse of the taxing power of county authorities, 
and the limitation therein fixed must be held to apply to 
every case where such power is exercised. In the present 
case, in the exercise of that power, the county board sought 
to impose a tax of nineteen and three-fifths mills on the 
dollar (leaving out of' consideration the tax levied to pay 
bonded indebtedness) upon every taxpayer of the precinct 
in question. This was four and three-fifths mills in excess 
of its constitutional authority, and the excess was not au- 
thorized by any vote of the people of the county. That it 
was done to pay for scales erected at the request of a ma- 
jority of the electors of the precinct, is wholly immaterial ; 
the constitutional powers of the board can not be enlarged 
in that way. It follows, therefore, that the entire tax 
levied to pay for the scales is void. 

It is therefore recommended that the former judgment 
of this court be vacated, the decree of the district court be 
veversed, and that the cause be remanded with directions 
to enter a decree in accordance with this opinion. 


BaRNES and GLANVILLB, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated, the 
decree of the district court reversed, and the cause re- 
manded with directions to enter a decree in accordance 
with this opinion. 

REVERSED AND REMANDED. 
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Mary R. Moss, APPELLANT, V. CrTy OF FAIRBURY ET AL., 
APPELLEES. 


FILED DECEMBER 3, 1902. No. 12,249. 
Commissioner’s opinion, Department No. 3. 


1. Sidewalks: IMPROVEMENTS: ConTRAcT: STatuTE. The provisions of 
section 20, article 1, chapter 14, Compiled Statutes, in regard 
to the making of an estimate of the cost of a proposed improve- 
ment, have reference to contracts for laying sidewalks in 
pursuance of the provisions of section 69, of the same article. 


2. : JURISDICTION: SPECIAL ASSESSMENT. 
The provisions in regard to such estimates are jurisdictional, 
and the cost of a sidewalk, laid without a compliance there- 
with, can not be made the basis of the levy of a special 


assessment against the adjacent property. 


AppEAL from the district court for Jefferson county. 
Injunction to prevent the levy of a special tax. Heard 
below before Baxkur, J. Reversed. 


W. H. Barnes and W. J. Moss, for appellant. ' 
Robert A. Clapp and John C. Hartigan, contra. 


ALBERT, C. 


A third party, acting under a general contract with the 
defendant city, constructed a sidewalk in front of certain 
property of the plaintiff in said city. After the completion 
of the work he filed his bill for the labor and material 
furnished in that behalf, which was allowed and paid by 
the city. Afterward, the defendants undertook to levy a 
special assessment against the plaintiff’s property front- 
ing on such improvement. Before the levy was made the 
plaintiff brought this action, and obtained a temporary 
order restraining the defendants from making the proposed 
levy. On a final hearing, the court found for the defend- 
ants, and entered a decree accordingly. The e Diae is 
here on appeal. 

It is conceded that the city engineer never made, nor 
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submitted to the city council, any estimate of the cost of 
the sidewalk before the same was laid, or at any other 
time. The plaintiff contends that such omission is fatal 
to the proposed levy. 

The court will take judicial notice that the city of Fair- 
bury is a city of the second class, having less than 5,000 
inhabitants. Section 20, article 1, chapter 14, Compiled 
Statutes, 1901,* applicable to cities of that class, so far as 
concerns us now, is as follows: “Before the city council 
shall make any contract for building bridges or sidewalks, 
or for any work on the streets, or for any other work or 
improvement, an estimate of the cost thereof shall be 
made by the city engineer and submitted to the council, 
and no contract shall be entered into for any work or im- 
provement for a price exceeding such estimate; and in 
advertising for bids for any such work the council shall 
cause the amount of such estimate to be published there- 
with.” Section 69} provides, among other things, that in 
addition to the powers before granted by the provisions of 
said chapter, each city and village may enact ordinances 
or by-laws for certain purposes; among the purposes 
enumerated are those contained in subdivisions III to VI, 
which are as follows: 

“III. To provide for the grading and repairs of any 
street, avenue, or alley, and the construction of bridges, 
culverts, and sewers, and shall defray expenses of the 
same out of the general funds of such city or village, not 
exceeding two mills of the levy for general purposes, but 
no street shall be graded except the same be ordered to be 
done by the affirmative vote of two-thirds of the city 
council or trustees. 

“IV. To construct sidewalks, to curb, pave, gravel, mac- 
adamize and gutter any highway or alley therein, and to 
levy a special tax on the lots and parcels of land fronting 
on such highway or alley, to pay | the expenses of such im- 
provement. * * * 


*Cobbey’s Annotated Statutes, sec. 8619. 
f Cobbey’s Annotated Statutes, sec. 8711, 
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“V. To repair sidewalks, and to assess the expense 
thereof on the property in front of which such repairs are 
made. 

“VI. To provide for the laying of temporary plank side- 
walks, upon the natural surface of the ground, without 
regard to grade, on streets not permanently improved, at 
a cost not exceeding fifty cents a lineal foot, and to pro- 
vide for the assessment of the cost thereof on the property 
in front of which the same shall be levied.” 

Subdivision VII of the same section prescribes the man- 
ner in which assessments for such improvements shall be 
made. 

The defendants insist that there is no relation between 
sections 20 and 69, supra, but that by section 69 the legis- 
lature intended, as stated in that section, to grant addi- 
tional powers to cities and villages, to be exercised by 
ordinance. These sections, so far as they relate to the 
present inquiry, were originally enacted as part of a gen- 

_eral act entitled “An act to provide for the organization, 
government, and powers of cities and villages.” Session 
Laws, 1879, p. 193. Section 69 is the only express grant of 
power covering the subjects enumerated in the subdivis- 
ions of section 69, hereinbefore set out. In the absence 
of such express grant, doubtless the authority to provide 
for the improvements mentioned in those subdivisions 
would have been implied. But the legislature having made 
such power the subject of an express grant, there exists 
no implied power, save such as may be implied from the 
language of the express grant. Section 20, if it has refer- 
ence to anything, must have reference to the exercise of 
some power granted by the legislature; as we have seen, 
such power does not rest in implication, but is conferred 
by the express provisions of section 69. That being true, 
the conclusion is irresistible that the provisions of sec- 
tion 20 were intended as a limitation on section 69 of the 
same act. 

The defendants contend that, as section 69 applies to 
both cities and villages, section 20, which provides for an 
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estimate by the city engineer, can have no reference to 
the former section, because villages have no engineer. 
The argument proves too much, because, pushed to its 
logical conclusion, there would be nothing to which section 
20 could apply, as the entire act relates to villages as well 
as to cities. 

The next question is whether the estimate provided for 
in section 20 is jurisdictional. We think it is. Being a 
part of the same act as section 69, it‘should be given pre- 
cisely the same effect as though embraced within the lat- 
ter section. The city derives its powers from the statute, 
which expressly limits the manner of the exercise of such 
powers. Section 20 limits the cost of the improvements 
therein mentioned to the estimate of the engineer. As the 
cost of such improvements is the basis of the special as- 
sessment, in the absence of such estimate, there can be no 
legal basis for the levy of such assessment. Fulton v. City 
of Lincoln, 9 Nebr., 358, and Coggeshall v. City of Des 
Moines,* 41 N. W. Rep. [Ia.], 617, support this postion. 

The defendants rely on Nebraska City v. Nebraska 
City Hydraulic Gas Light and Coke Co.; 9 Nebr., 339. 
That case does not support their contention. It was 
brought to recover for gas furnished the city. The 
city invoked the provisions of section 32, chapter 9, Gen- 
eral Statutes, then in force, which is identical with that 
part of section 20 hereinbefore set out. This court held 
that contract was not within the limitations of the section 
relied on. From a reading of the section it is clear that 
no other conclusion could have been reached, because the 
section, as stated in the opinion in that case, has reference 
only to contracts respecting streets, bridges or other 
work or improvement to be made for and owned by 
the city. 

If we understand the defendants’ argument, based on the 
case just cited, it rests on the assumption that sidewalks 
like those in question are not made for and owned by the 
city. The assumption is unfounded, even though as in 
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this case, there was an ordinance giving the owners of 
property the right to construct sidewalks in front of their 
property. The city might have enacted such ordinance or 
not as it saw fit. Whatever be the rights of a property 
owner under such ordinance, so far as concerns the pay- 
ment of the expense of such sidewalks, and the levy of a 
special tax therefor, the statute contemplates sidewalks 
laid by the city and paid for by it. Strictly speaking, the 
cost of laying such sidewalks is not, and can not be, taxed 
against the adjacent property ; it is merely the basis for the 
levy of a special tax against the property; and such tax, 
when collected, belongs to the city. That the cost of the 
improvement may be paid from such tax makes such pay- 
ment none the less a payment by the city, nor the improve- 
ment any the less an improvement “made for and owned 
by the city.” 

The adoption of the foregoing view will not, as the de- 
fendants contend, compel a city to have an estimate made 
whenever it becomes necessary to replace a brick or board 
in a sidewalk. Section 20 has no reference to the repair 
of sidewalks; other sections of the chapter make ample 
provisions for such work. 

It is urged that the plaintiff is estopped to resist the 
levy, because she permitted the work to be done. It is true 
she permitted it to be done, but it was done over her re- 
peated protests, which were made to different members 
of the governing body of the city, and to the party doing 
the work, and after she had informed them that she would 
resist the collection of the expense of such improvement. 
The city is chargeable with notice of such matters, and 
can not now be heard to complain that she did not adopt 
more heroic measures to prevent its unlawful expendi- 
ture of the public funds. 

Other questions are discussed, but those we have con- 
sidered are sufficient to dispose of the case. 

It is therefore recommended that the decree of the dis- 
trict court be reversed, and the cause remanded with di- 
rections to enter a decree in favor of the plaintiff, enjoin- 
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ing and restraining the defendants from making the pro- 
posed levy. 


DUFFIp and Amgs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the’ district court is reversed, and 
the cause remanded with directions to enter a decree in 
favor of the plaintiff, enjoining and restraining the de- 
fendants from making the proposed levy. 


REVERSED AND REMANDED. 


Harrint M. Eaton, APPELLANT, V. ELI EATON, APPELLED. 
FIED DECEMBER 17, 1902. No. 11,850. 


1. Valid Marriage: Consent or Stare: Positive PROHIBITION: Evi- 
DENCE OF ConsENT. There can be no valid marriage without the 
consent of the state, and a positive prohibition does not evi- 
dence consent. 


2. Divorce Law: Poricy: Bicamy: RELEASE From WEDLOCK. It is 
not the policy of the divorce law to encourage bigamy. There- 
fore a person who has been released from wedlock by judicial 
decision is not permitted to indulge the hope that if he marry 
again in violation of the statute, the marriage will be valid 
unless the decision is reversed. 


3. Statute: PREVENTIVE: REPRESSIVE. Section 45, chapter 25, Com- 
piled Statutes, 1901,* is preventive, and not merely repressive. 
It incapacitates a divorced person from contracting a valid mar- 
riage while the judgment divorcing him is subject to possible 
reversal. 


4, Marriage: ConsENT: COHABITATION. In this state the only essen- 
tial of a valid marriage is the free consent of competent parties 
to live together in the marriage relation. 


REMOVAL OF IMPEDIMENT: CONTINUOUS COHABITATION. 
Where a marriage contracted in good faith is void by reason 
of some removable impediment, the parties may, after the 
impediment has been removed, become lawfully united by con- 


5. 


* Cobbey’s Annotated Statutes, sec. 5369. 
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tinuing to live together with the intention of sustaining toward ; 
each other the relation of husband and wife. And even where 
the existence of the impediment and its removal were unknown, 
continued cohabitation evidences consent to live in wedlock. 


6. Changes in Statutes: NEw Law: Constirurion. Changes or modi- 
fications of existing statutes as an incidental result of adopt- 
ing a new law covering the entire subject to which it relates, 
are not forbidden by section 11, article 3, of the constitution. 


‘APPEAL from the district court for Cass county. Bill 
for divorce by Harriett M. Eaton against Eli Eaton. 
Heard below before JESSEN, J. Decree for defendant. 
Plaintiff appeals. Reversed. 


D. O. Dwyer, for appellant. 


William Hayward, contra: 


In Tennessee, under a statute which prevented a defend- 
ant in a divorce suit, who had been guilty of adultery, from 
marrying his or her particeps criminis during the life of 
the first spouse, the second wife was barred from home- 
stead. Owen v. Bracket, 7 Lea, 448. 


A. J. Beeson and Samuel M. Chapman, also for appellee, 


SULLIVAN, C. J. 


On the 5th day of March, 1900, Harriet M. Eaton filed 
her amended petition in the district court for Cass county 
against Eli Eaton; alleging her marriage to him on March 
21, 1899; alleging various acts of extreme cruelty on the 
part of the defendant toward her; the failure of her health 
in consequence thereof, and her enforced abandonment of 
her home; that she was without means of support; that 
defendant was possessed of valuable property, describing 
it; and concluding with a prayer for maintenance and 
support. The defendant answered, admitting the mar- 
riage as alleged by plaintiff, and denying generally all the 
other allegations of the petition, and in addition pleaded, 
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by way of cross-bill, two causes of action: (1) That the 
marriage between himself and the plaintiff was brought 
about through the solicitation of the plaintiff, who made 
various false representations regarding herself, upon the 
faith of which he married her; that she was guilty of 
many acts of cruelty, more or less specifically set out; 
and (2) it was alleged that plaintiff had imposed upon 
the defendant in inducing him to marry her when by an 
act of the legislature (section 45, chapter 25, Compiled 
Statutes*) she was under a disability, having obtained a 
decree of divorce from a former husband, Enis Goff, on 
the 2d day of December, 1898, in Johnson county, Ne- 
braska. Defendant also alleged that he was illiterate, and 
knew nothing of the act of the legislature referred to at 
the time of his marriage; that plaintiff represented herself . 
as having been for a long time divorced from her former 
husband, and that she was capable of entering into a valid 
contract of marriage with defendant; that he first learned 
of the time when said divorce was obtained on March 9, 
1900, and that plaintiff’s marriage with the defendant 
was in violation of law, and therefore void. The cross- 
bill concluded with a prayer for divorce, and for general 
relief, but subsequently, by leave of court, the prayer was 
amended. It now asks “that the said unlawful marriage 
between this defendant and said plaintiff be decreed to be 
a nullity, and that should said court find said marriage 
lawful and valid, that said defendant be granted a di- 
vorce.” Plaintiff denied generally the allegations of the 
cross-bill, and pleaded that defendant had full knowledge 
of the divorce proceedings in Johnson county; that plaintiff 
knew nothing of the statute prohibiting remarriage until 
the filing of defendant’s cross-bill; that such act was un- 
constitutional and void; that her marriage with defend- 
ant was in good faith, and that for a number of months 
after the expiration’ of six months from the decree of 
divorce, plaintiff and defendant continued to live and co- 
habit together as husband and wife, and thereby the mar- 
*Cobbey’s Annotated Statutes, sec. 5369. 
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‘riage contract was ratified; that defendant, having had_ 
full knowledge of the divorce proceedings in Johnson 
county, was estopped from alleging such matters as 
ground for a divorce from plaintiff; that the district court 
of Johnson county had jurisdiction to grant and did grant 
a divorce to plaintiff, without any limitations or condi- 
tions. A trial was had, which resulted in a finding that 
there was no equity in plaintiff’s petition, and a finding 
against defendant on his first cause of action. Upon de- 
fendant’s second cause of action the court found that the 
parties were married March 21, 1899; that plaintiff, Har- 
riet M. Eaton, obtained a decree of divorce from Enis Goff 
in Johnson county, December 2, 1898; that said decree of 
divorce was obtained without the knowledge of Eli 
Eaton; that the parties to this suit lived together until 
November 30, 1899; that the decree of divorce from Enis 
Goff, the former husband of plaintiff, was obtained less 
than six months prior to the marriage of plaintiff and de- 
fendant; that such marriage was in violation of law and a 
nullity; and that defendant had no knowledge of the time 
-when the prior divorce was procured until just prior to 
the commencement of this action. The marriage between 
plaintiff and defendant was adjudged to be null and void, 
and was set aside and defendant released from all marital 
obligations on account of such marriage. To secure a re- 
versal of this decree the case has been brought to this 
court by appeal. 

The evidence taken at the trial not having been pre- 
served, the only question presented by the record is 
whether, upon the pleadings and findings of fact, the de- 
cision in favor of defendant is right. 

The force and effect of the marriage ceremony per- 
formed March 21, 1899, has been much discussed by 
counsel and will be first considered. Sections 1 and 2 of 
chapter 49, Session Laws of 1885, are as follows: 

“Section 1. It shall be unlawful for any person who 
shall obtain a decree of divorce to marry again during the 
time allowed by law for commencing proceedings in error 
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or by appeal for the reversal of such decree, and in case 
such proceedings shall be instituted it shall be unlawful 
for the defendant in error or appellee to marry again dur- 
ing the.pendency of such proceedings, and a violation of 
this act shall subject the party violating it to all the pen- 
alties of other cases of bigamy. 

“Sec. 2. No proceedings for reversing, vacating, or modi- 
fying any decree of divorce, except in so far as such pro- 
ceedings shall affect only questions of alimony, property 
rights, custody of children, and other matters not affect- 
ing the marital relations of the parties shall be com- 
menced, unless within six months after the rendition of 
such decree, or in case the person entitled to such pro- 
ceedings is an infant, a person of unsound mind, within 
six months, exclusive of the time of such disability.” 

The first section of this act, which is section 45 of the 
divorce law, has the effect, we think, of disqualifying a 
divorced person from marrying while the decree of divorce 
is subject to possible reversal. The will of the lawgiver 
is the law; and the avowed object of the legislature, as 
expressed in the title of the act of 1885, was “to prevent the 
marriage of divorced persons during the time allowed for 
proceedings to reverse the decree of divorce, and during 
the pendency of such proceeding.” As there can be no 
valid marriage without the consent of the state, the easy 
and obvious way for the state to prevent objectionable 
marriages is to withhold its consent. By the legislation 
we are considering the state has said to divorced persons, 
“Thou shalt not,” and in this we are unable to discover any 
implication of consent. The legislature aimed at preven- 
tion. We know this because it has said so. But it is con- 
tended that while aiming at prevention it fell short of its 
object and achieved only repression, and that the law, in- 
stead of putting an end to an obnoxious practice, acts as a 
mere deterrent—a check and curb on the matrimonial im- 
pulse. Public policy no doubt favors the marriage con- 
tract, but it will not do to distort a plain statute in or- 
der to bring it into harmony with what the court may 
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conceive to be sound policy. The legislature determines 
the policy of the state, and it having declared in express 
terms that it intended by the act of 1885 to stop an evil 
practice, the courts are not warranted in holding that 
the object of the law was, after all, not to stop the practice, 
but only to discourage it. The legislative intent is no less 
clearly expressed in the body of the act than in the 
title. “A violation of this act,” it is declared, “shall sub- 
ject the party violating it to all the penalties of other 
cases of bigamy.” The use of the word “other” in this 
clause is significant; it plainly implies that notwithstand- 
ing the divorce the former relation is regarded as still 
continuing. It implies that a divorced person, until his 
status becomes unalterably fixed, is to be considered and 
dealt with as though the decree of divorce had not been 
rendered. : The statute, as we interpret it, is in harmony 
with the trend of modern legislation, and promotive of 
social order and sound morality. It is important—it is, 
indeed, of the highest importance—that the civil and 
social condition of every person be at all times fixed and 
certain. There should be no needless uncertainty about 
the status of any individual. Whether a person is capable 
or incapable of contracting a valid marriage should be 
clearly understood, and should not be made to depend 
upon a judicial decision to be rendered at some indefinite 
time in the future. The validity of a divorce depends ulti- 
mately, at the option of the defeated party, upon the de- 
cision of this court. Before the case is appealed and 
while it is pending here, it is uncertain whether the parties 
are single or married. This being so, it would be mani- 
festly unwise, when prevention is so easy, to permit a 
second marriage to be contracted during the time the case 
is appealable or while the appeal is pending. The inten- 
tion of the legislature, as evidenced by the act of 1885, is 
not, we think, in doubt, but if it were we should, for the 
peace of society, and on considerations of morality and 
convenience, resolve the doubt against the capacity of a 
divorced person to marry during the proscribed period. 
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The great importance of having the social status of 
every person fixed and certain at all times has induced 
some courts (Lucas v. Lucas, 69 Mass., 186; Bascom v. 
Bascom, 7 Ohio, 465; Sheafe v. Sheafe, 29 N. H., 269) 
to ho!d that decrees of divorce are not reviewable. Others, 
for the same reason, have held by strained constructions 
that a statute providing for the opening of judgments 
rendered upon constructive service has no application to 
actions for divorce. O’Connell v. O’Connell, 10 Nebr., 
390; Lewis v. Lewis, 15 Kan., 181; McJunkin v. MceJun- 
kin, 3 Ind., 30; Gilruth v. Gilruth, 20 Ia., 225. In Mis- 
souri there is an express statute providing that decrees of 
divorce shall not be subject to review. Richardson v. 
Stowe, 102 Mo., 838. Some states have statutes which de- 
clare that a divorced person shall be incapable of con- 
tracting marriage for a specified time, or while the case is 
appealable and during the pendency of the appeal. Mar- 
riages contracted in violation of these statutes have been 
uniformly held to be null and void. Smith v. Fife, 17 L. 
R. A. [Wash.], 573; McLennan v. McLennan, 38 L. R. A. 
[Ore.], 863; Wilhite v. Wilhite, 41 Kan., 154. 

With. respect to statutes which evidence the legislative 
intent only by a prohibition and a penalty, it may be said 
that two antithetical views find support in the adjudged 
cases. The supreme court of Mississippi recently re- 
viewed these cases, and, while holding that a marriage con- 
tracted in violation of law is not void, felt constrained to 
admit that the weight of judicial authority was opposed 
to its conclusion. Crawford v. State, 35 L. R. A. [Miss.], 
224, In reading the Mississippi case and other cases hold- 
ing that the state impliedly consents to a marriage which 
it has forbidden, one can not escape the conclusion that 
the hardship of the particular case exerted an undue in- 
fluence on the decision, and that the hardships resulting 
from reversed sentences of divorce were altogether over- 
looked. It may seem harsh and cruel to render a decision 
which will involve an innocent person in guilt and bas- 
tardize after-begotten children, but these consequences are 
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inevitable; they result from either interpretation of the 
law. A divorced person about to marry again should rot 
be without positive knowledge of the legal consequence of 
his act. He should be given to understand that he is 
under absolute, and not under possible or probable, dis- 
ability, and that any marriage which he may contract will 
be certainly null. He should not be encouraged to commit 
bigamy by being permitted to marry in the belief that the 
new union will be valid unless the decree by which he was 
divorced shal] be reviewed and reversed. If we were to 
hold that marriages contracted in violation of the statute 
are valid, the decision would, in our judgment, be a power- 
ful incentive to crime. Such marriages would be multiplied, 
and the evils resulting from reversed divorces would be in- 
calculable. We have no disposition to construe the legisla- 
tive interdict as sovereign acquiescence in disguise, for, it 
seems to us, such a construction would be grounded 
neither on sound reason nor enlightened sentiment. 
Another question to be determined is the legal effect 

of the cohabitation of the parties after the impediment to 
their marriage had been removed. In this state the only 
thing essential to a marriage is the consent of parties 
capable of contracting. Bailey v. State, 36 Nebr., 808; 
Gibson v. Gibson, 24 Nebr., 394. Even a license is not 
indispensable. Haggin v. Haggin, 35 Nebr., 375. If the 
parties live together and intend to sustain toward each 
other the relation of husband and wife, they are, in the 
absence of any impediment fatal to that relationship, 
legally married. The marriage between the plaintiff and 
defendant was an attempt made in good faith to form a’ 
legal union. Both intended to live in wedlock. In the 
‘absence of an impediment to the marriage, no ceremony 
would have been required; the mutual consent of the 
parties would have been sufficient. When the impediment 
was removed, why may not consent be inferred from con- 
tinued cohabitation? This exact question arose in the 
House of Lords in the case of De Thoren v. Attorney 
General, reported in 1 App. Cas., 686, decided in 1876. 
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The question turned upon the legitimacy of certain chil- 
dren born to a man and woman who were married in Scot- 
land, going through a public ceremony in a church, believ- 
ing the marriage a valid one. The man, however, had been 
divorced, and the time for appeal from the decree at nisi 
prius had not expired at the time of the public marriage. 
In that case thé contention was that the inference of mar- 
riage was rebutted, because the parties had commenced 
living together in pursuance of an invalid marriage, and 
that the consent deducible from cohabitation must be re- 
ferred to the ineffectual ceremony. But it was there de- 
cided that “it must be inferred that the matrimonial con- 
sent was interchanged as soon as the parties were enabled, 
by the removal of the impediment, to enter into the con- 
tract”; and further: “The ceremony which took place, 
although invalid, was undoubtedly a consent by the par- 
ties to live together as husband and wife. And their sub- 
sequent cohabitation was proof of continued consent.” 
In the case cited, Lord Chelmsford said: “Taking the 
facts as they are stated in the case, and applying the law 
to them, the court of session is of opinion that, assuming 
the ignorance of the parties of the invalidity of the cere- 
mony of marriage during the whole period of their co- 
habitation, yet after the removal of the impediment to 
their marriage and before the birth of their eldest son, 
they became married persons. I agree entirely with this 
opinion.” In Rose v. Clark, 8 Pai. Ch. [N. Y.], *574, Chan- 
cellor Walworth says: “It appears, however, from decis- 
ions in our own courts, as well as in England, that a 
subsequent marriage may be inferred from acts of recogni- 
tion, continued matrimonial cohabitation and general 
reputation, even where the parties originally came to- 
gether under a void contract of marriage.” Fenton v. 
Reed, 4 Johns. [N. Y.], *52; Blanchard v.. Lambert, 48 Ta., 
228. In the recent case of University of Michigan v. Mc- 
Guckin, 62 Nebr., 489, it was held, although the relations 
of the parties were originally meretricious, that marriage 
is a social status, the existence of which may be shown by 
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conduct clearly indicating free consent and mutual in- 
tention to live in wedlock. Upon the conceded facts in 
this case, our conclusion is that the parties, by continuing 
to live together in the matrimonial relation, contracted a 
valid marriage. 

The contention that section 45 of the divorce law is 
violative of the constitution, is overruled on the authority 
of De France v. Harmer, ante, p. 14. 

The judgment is reversed and the cause remanded for 


further proceedings. 
REVERSED AND REMANDED. 


ra 


COUNTY OF LOGAN, APPELLEE, V. WILLIAM H. CARNAHAN 
ET AL., APPELLANTS.* 
FiLteEp DECEMBER 17, 1902. No. 12,231. 


1. Land Tax: CoLLecTion: JUDICIAL SALE: ANTECEDENT SALE: COoN- 
STITUTION: REVENUE Law. The collection of a land tax by 
judicial sale,- without an antecedent sale by the county treas- 
urer, is not forbidden by the constitution, but is contrary to 
the provisions of the revenue law. 

2. Redemption: TaxEs: Non-PAYMENT: ADMINISTRATIVE AND JUDICIAL 
Sages. Section 3, article 9, of the constitution, which provides 
that the right of redemption from all sales of real estate for 
the non-payment of taxes or special assessments shall exist 
in favor of the owner for not less than two years, refers 
both to administrative and judicial sales. 


: : : PowEr OF LEGISLATURE. It is within 
the power of the legislature to authorize a judicial sale of 
land for the non-payment of taxes without a prior administra- 
tive sale, but in such case the purchaser would take the land 
subject to the owner’s constitutional right of redemption. 


4, Revenue Law: Tax LIEN: FORECLOSURE. Section 1, article 5, of 
the revenue law, considered apart, does not give an action 
for the foreclosure of a tax lien based exclusively upon an 
assessment and levy, but in connection with the succeeding 
section it gives, or did give, an action for the foreclosure of 
a tax deed or tax-sale certificate. 


5. Foreclosure of Tax Lien. As the law now stands, no action for 
the foreclosure of a tax lien can be maintained, unless based 
upon a tax deed or tax-sale certificate. 


* Rehearing allowed. See opinion, p. 693, post. 
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6. Collection of Taxes. The remedies provided by the legislature 
for the collection of taxes unon real estate, being adequate 
and efficient, are exclusive. 


APPEAL from the district court for Logan county. Ac- 
tion to foreclose a tax lien by the county as party plaintiff. 
The question involved in this case, can a county enforce 
its own tax lien without complying with prerequisites in 
case of a private purchase, that is to say, without having 
first obtained a sale certificate? was raised by a general 
demurrer to plaintiff’s petition. Heard below before 
GRIMES, J. Demurrer overruled. Defendants elected to 
stand on their demurrer. Decree for plaintiff. Defend- 
ants appeal. Reversed. 


Hoagland & Hoagland, for appellants: 


It will be conceded that a county is a creature of the 
legislative arm of the state. It is not a creature of the 
constitution, but is formed by legislative enactment with- 
out special authority from the constitution. County offi- 
cers are also creatures of the state legislature, not of the 
constitution, nor of the county. The duties, privileges 
and prerogatives of each county and each county officer 
are promulgated by the legislature, and must be found in 
living statutes. Taxes and rules for the collection thereof 
are also creatures of the legislative arm of the state. 
Without authority from the legislature to levy a tax, 
there can be no levy and without the authority from the 
legislature, either expressed or implied, to sell property - 
for the collection of a tax, there can be no sale of such 
property. 

Without the authority from the legislature, either ex- 
pressed or implied, for any officer of the state to maintain 
an action at law or equity for the collection of a tax, no 
such action can be maintained in any court. 

Counties and their boards can only exercise such powers 
as are expressly granted by statute, and such grant of 
power must be strictly construed. Morton v. Carlin, 51 
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Nebr., 202; State v. Lincoln County, 18 Nebr., 283; Lan- 
caster County v. Green, 54 Nebr., 98, 103; People v. 
Buffalo County, 4 Nebr., 150, and many other cases cited 
by the court in such opinions. 

Now, the matter and method of taxation and collection 
of revenue being fixed by the constitution in the legisla- 
tive department of the state, it follows that the judicial 
department of government can not, without violating the 
constitution, either create revenue or make provisions for 
its collection; it can do nothing regarding revenue, save 
and except to assist the executive department in the en- 
forcement of such rules and regulations concerning the 
matter as may be furnished by the legislative department. 

A county is a mere local subdivision of the state, the 
creature of the legislature, whose powers are circum- 
scribed by its creator and must be strictly construed. 
Woods v. Colfax County, 10 Nebr., 552; State v. Lincoln 
County, 18 Nebr., 283; Hamlin v. Meadville, 6 Nebr., 227; 
Lancaster County v. Green, 54 Nebr., 98, 101, and a large 
number of cases therein cited. The right of a county to 
foreclose a tax lien is derived alone from the statute, and 
the statutory remedy is exclusive. Nebraska City v. Ne- 
braska City Hydraulic Gas Inght & Coke Co., 9 Nebr., 
339; Lancaster County v. Trimble, 34. Nebr., 752, 755; 
Richards v. Clay County, 40 Nebr., 45; Chamberlain v. 
Woolsey, 66 Nebr., 141. 


Beeler &€ Muldoon and Wilcox & Halligan, contra. 


The appellants contend that the petition does not state 
facts sufficient to constitute a cause of action, and that, 
therefore, the court had no jurisdiction and the proceed- 
ings are absolutely void. 

As the records of the various district courts of this 
state show a very large number of sales heretofore made 
under just such proceedings as were had in this case, it 
has become a matter of great importance whether the 
above contention of appellants is well founded. Thou- 
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sands of land titles in this state are dependent upon the 
proper decision of such contention, as well as thousands 
of dollars of costs. 

The sufficiency of the petition is not a test of jurisdic- 
tion, as the court may commit an error in holding it suffi- 
cient, but this, if the court had jurisdiction, will not ren- 
der the judgment subject to collateral attack. Taylor v. 
Coots, 32 Nebr., 30. 

The authority to grant a license to sell real estate 
carries with it the implied power to determine the neces- 
sity for such sale, and the sufficiency of the pleading pre- 
sented to the court for that purpose. Trumble v. Will- 
ams, 18 Nebr., 144. 

If the judgment rendered in this cause can not be at- 
tacked collaterally, it is not void; and though the court 
might hold that the petition did not state a cause of ac- 
tion, and might reverse the judgment for that reason, it 
could not hold the same void, so that it could be collater- 
ally attacked. And if this court, upon this rehearing, 
should sustain the opinion heretofore rendered wherein it 
was held that the petition did not state a cause of action, 
there will no doubt be many collateral attacks upon the 
decrees in the many cases already disposed of in this 
state, and it will be of the greatest importance to the 
public generally that this court should speak upon the 
question whether these decrees are void, or only voidable 
upon direct proceeding by appeal or error. 

If these proceedings are absolutely void, as appellants 
contend, then it follows that if no demurrer had been 
interposed, no answer filed, no objections to confirmation 
made, and deed issued by the sheriff to the purchaser, 
the owner of the land could have these proceedings set 
aside at any time within the statute of limitations. Cer- 
tainly this is not the case. It is not contended, and can 
not be successfully contended, that the county has not the 
right to bring a foreclosure, suit for taxes, or that the 
district court has no jurisdiction to entertain a suit for 
the same. The demurrer reaches only the question as to 
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whether the plaintiff county has sét up sufficient facts to 
entitle it to the decree rendered. 

The right to bring a suit is entirely distinguishable 
from the right to prosecute the particular bill. One goes 
to the maintenance of any action; the other to the main- 
tenance of the particular action. Jllinois C. R. Co. v. 
Adams, 180 U. S., 28, 35. 


James V. Hawkins and Nathaniel P. McDonald, also for 
appellee. 


ji esse L. Root, for Cass county, having a like interest 
with appellee in the decision of this case: 


Formerly the statute did not authorize the county or 
its officers to purchase land at delinquent tax sale. With- 
out specific statutory authority, such purchases could not 
be lawfully made. Knoa v. Peterson, 21 Wis., 247; Bruck 
v. Broesigks, 18 Ia., 393; Sprague v. Coenen, 30 Wis., 209. 

Recognizing the limitations of law, and undoubtedly to 
ineet the conditions existing, the twelfth session of the 
territorial legislature, January 30, 1867, passed “An act 
to authorize the county commissioners of the several 
counties of Nebraska to purchase land for their respective 
counties at tax sales.” , 


Argued orally by J. S. Hoagland and W. V. Hoagland, 
for appellants; by Michael F. Harrington, Arthur F. Mul- 
len, V. O. Johnson, Root and Beeler, contra. 


SULLIVAN, C. J. 


This action was brought by the county of Logan 
against William H. Carnahan and others for the purpose 
of collecting a land tax by foreclosure and sale. The de- 
fendants demurred to the petition on the ground that it 
failed to show that the land had been sold for non-payment 


Notr.—The heavy part of the argument in this case was presented 
to the court on rehearing, but it was thought best not to “sandwich” 
any portion of the argument between the opinions.—W. F. B. 
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of taxes. Entertaining the view that the county was en- 
titled to foreclose its statutory lien without acquiring a 
tax-sale certificate, the trial court overruled the demurrer 
and gave judgement on the merits. The vase comes to this 
court by appeal, and the question presented for determina- 
tion is this: Can a county maintain an action to foreclose 
a tax lien upon real estate without having first acquired 
in the usual way a tax-sale certificate covering such real 
estate? There is, we believe, nothing in the constitution 
which forbids the enforcement of a tax lien by judicial 
sale without an antecedent administrative sale. Section 
3 of article 9 declares that the right of redemption from 
all sales of real estate for the nou-payment of taxes or 
special assessments shall exist in favor of the owner for 
not less than two years. 

The sales here referred .to include, in our judgment, 
both administrative and judicial sales. The right secured 
to the landowner is the right to redeem from any sale 
which, if valid, would divest his title. While it is within 

‘the power of the legislature to authorize the collection 
of a land tax by judicial sale, made at any time after the 
tax becomes delinquent, the intention to do so, in view of 
the provisions of article 4, and section 179 of article 1, of 
the revenue law, ought not to be lightly presumed. If it 
were intended by section 1 of the act of 1875 (Compiled 
Statutes, 1901, ch. 77, art. 5) to give an action for the 
enforcement of a tax lien upon real estate where there had 
been no previous sale by the county treasurer, it would be 
hardly possible to reconcile the section with the legislative 
policy deducible from the later enactments. But as we 
view it, this section, considered apart, does not give an 
action. It merely affirms the existence of a right, and 
provides for its enforcement in the manner and under 
the circumstances mentioned in the next section. The two 
sections are here set out: 

“Section 1. That any person, persons, or corporation 
having by virtue of any provisions of the tax or revenue 
laws of this state a lien upon any real property for taxes 
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assessed thereon may enforce such lien by an action in 
the nature of a foreclosure of a mortgage for the sale of 
so much real estate as may be necessary for that purpose, 
and costs of suit. 

“Sec. 2. That any person, persons, or corporation hold- 
ing or possessing any certificate of purchase of any real 
estate, at public or private tax sale, or any tax deed, shall 
be deemed entitled to foreclose such lien under the pro- 
visions of this act, within any time not exceeding five 
years from the date of tax sale (not deed) upon which 
such lien is based; And provided, That the taking out 
of a tax deed shall in no wise interfere with the rights 
granted in this chapter.” 

If it had been the intention of the legislature to give an 
action to foreclose a tax lien where there had been no sale 
by the county treasurer, it is highly improbable that the 
words “person, persons, or corporation” would have been 
used to designate the state, county or other subordinate 
corporate body for whose benefit alone taxes may be law- 
fully levied. A natural person or private corporation can 
acquire a tax lien only by purchase, so if section 1 should 
be regarded as giving, proprio vigore, a right of action, we 
would have to indulge the scarcely warrantable presump- 
tion that the lesislature used the words “person, persons 
or corporation” to designate a public or municipal cor- 
poration. Again, why should there be legislation author- 
izing the purchase of real estate by a county if it may just 
as well foreclose without a purchase? And why should 
the legislature limit the time for enforcing a lien evi- 
denced by a tax-sale certificate and fix no limitation 
where the lien is not so evidenced? Besides, the county, 
unless it had become the holder of a tax-sale certificate, 
would have no trust title to the taxes due to the state and 
its corporate subdivisions. It could, therefore, in any 
view of the case, sue only for the taxes due to itself. The 
tield covered by sections 1 and 2 seems to be pretty well 
occupied by more recent legislation, but if these sections 
in their entirety be regarded as still in force, we can not 
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avoid the conclusion that they give a right of action only 
to the holder of a tax deed or a tax-sale certificate. This 
conclusion, we know, is not in harmony with some views 
expressed in the earlier cases, but it is not, we think, in 
conflict with any direct adjudication of this court. In 
Lancaster County v. Trimble, 34 Nebr., 752, the land 
had been sold, and the county was the owner of a tax-sale 
certificate which was the basis of the action. Grant v. 
Bartholomew, 57 Nebr., 673, was also a suit to foreclose 
a tax-sale certificate. The sale was held to be void, but 
the plaintiff was given judgment on the theory that he had 
become subrogated to the rights of the public. The 
essence of the decision is that a tax sale, whether void or 
valid, transfers to the purchaser the lien of the tax for 
the non-payment of which the land was sold. This doc- 
trine is sustained by all the cases from Merriam v. 
Hemple, 17 Nebr., 345, to John v. Connell, 61 Nebr., 267, 
and is now settled as firmly as it is possible by repeated 
adjudications to settle anything. 

The revenue law has prescribed the procedure for the 
collection of taxes. The remedy for the enforcement of 
taxes upon real estate by foreclosure of the tax deed or tax- 
sale certificate is adequate and efficient, and must there- 
fore be regarded as exclusive. Crapo v. Stetson, 8 Met. 
[Mass.], 393; People v. Biggins, 96 Ill., 481; Brule County 
v. King, 11 S. Dak., 294; City of Detroit v. Jepp, 18 N. 
W. Rep. [Mich.], 217; Corbin v. Young, 24 Kan., 198; 
McLean County Precinct v. Deposit Bank, 81 Ky., 254; 
Cedar Rh. & M. R. R. Co. v. Carroll County, 41 Ia., 153; 
Marye v. Diggs, 51 L. R. A. [Va.], 902; Black, Tax Titles, 
secs. 54, 151; Cooley, Taxation [2d ed.], 448; 1 Desty, 
Taxation, 467; 21 Ency. Pl. & Pr., 380. The cases cited 
in Grant v. Bartholomew as sustaining the doctrine that 
the right of the county to maintain an action for the fore- 
closure of a tax lien exists independently of statute were 
cases in which the legislature had failed to point out the 
remedy, or else had provided an obviously inadequate 
remedy. They are not entitled to be here considered as 
authority. 
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The judgment in favor of the plaintiff, is based upon 
a petition defective in substance and is therefore 


REVERSED. 


The following opinion on rehearing was filed June 3, 
1903. Judgment of reversal adhered to: 


1. Stare Decisis: RULE oF Property. The doctrine of stare decisis, in 
respect of a prior decision of a court of last resort, which has 
become a rule of property, held not applicable to the decision 
in the case at bar. 


2. Sufficiency of Petition: TrEsT or JuRIspIcTIoN. Where the court 
has jurisdiction over the parties and the subject-matter of the 
action, a judgment rendered by it is not absolutely void and 
subject to collateral attack even though error is committed 
in holding the petition on which the judgment is based suffi- 
cient, as stating a good cause of action. The sufficiency of a 
petition is not the test of jurisdiction. 


3. Collection of Real Estate Taxes: Po icy or LEGISLATURE. It has 
been the uniform policy of the legislature, as revealed by its 
present and prior enactments of statutes concerning the collec- 
tion of real estate taxes to provide for an administrative sale 
of the property for delinquent taxes and allow thereafter two 
years’ time in which to redeem in conformity with constitutional 
provisions, after which an absolute sale and extinguishment of 
the owner’s title is provided for by the issuance of a tax deed by 
the county treasurers, or by a foreclosure suit, and a sale of the 
land by judicial process for the satisfaction of such taxes. 


4, Statutory Construction in General. In the interpretation of 
statutes a construction will not be given which renders some 
portions meaningless or which would result in an absurdity, 
unless the language used is so plain and unequivocal as to 
permit of no other construction. 


THE COLLECTION oF PuBLIC REVENUES. The statutes 
concerning the collection of public revenues arising from taxes 
levied on real estate contemplate the sale of all real property on 
which taxes are delinquent by the county treasurers to indi- 
viduals and corporations who are willing to pay the amount 
due, and by this means speedily collect such revenues for the ex- 
penses of government; and where it is found that real prop- 
erty can not be sold to such purchasers, the same may be sold 
to the counties and the municipalities mentioned in the act, 
and tax-sale certificates issued, which, after the expiration of 
two years—the time allowed to redeem—if not assigned to those 
willing to purchase, may be foreclosed by the holders; the 
county or municipality acting as a trustee of an express trust, 
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6. Constitution: StTarute. Article 3, chapter 77, of the Compiled 
Statutes, 1901, is not repugnant to section 11, article 3, of the 
constitution, in that the act authorizes counties and municipali- 
ties to purchase real estate at administrative sale made by a 
county treasurer, without being required to pay such delinquent 
taxes until they have realized thereon by a sale and assignment 
of such certificates or by a sale of the property by judicial pro- 
“cess in foreclosure proceedings instituted for that purpose. 


7. Unconstitutional Aét. Even though some parts of an act are un- 
constitutional, as not being embraced within the scope of the 
title, or for other reasons, it does not follow, for such reasons, 
that in every case the whole enactment must fall. 


INDUCEMENT. Where a provision of an act is declared in- 
valid because contravening some provision of the constitution, 
the statute will yield only to the extent of its repugnancy to 
the constitution; and if the remainder is found complete and 
capable of enforcement, notwithstanding the invalid portion, 
it will be held valid unless the unconstitutional part was mani- 
festly an inducement to the legislature for the passage of the 
remainder. . 


9. Statutes in Pari Materia. All statutes in pari materia must be 
taken together and construed as if they were one enactment, 
and, if possible, effect given to every provision. Chicago, R. I. 
& P. R. Oo. v. Zernecke, 59 Neb., 689. 


10. County Treasurer Trustee and Agent of State. Ordinarily the 
treasurer of a county is the trustee and agent of the state and 
its political subdivisions for the collection of taxes. 


11. Former Judgment Affirmed. The opinion and judgment here- 
tofore rendered (Logan County o. Carnahan, ante, page 685) ad- 
hered to. 


HoLcomp, J. 


A rehearing having been granted, this cause is again 
submitted for further consideration. For former opinion, 
see Logan County v. Carnahan, ante, page 685. It is there 
held that a county can not maintain an action for the 
foreclosure of a tax lien unless based upon an antecedent 
tax-sale certificate or tax deed; and the petition in this 
case failing to show there had been issued a tax-sale cer- 
tificate for delinquent taxes, was deemed defective in sub- 
stance, and therefore it was held that the general demurrer 
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interposed to the petition praying for a foreclosure of the 
tax lien should have been sustained. The decision, if not in 
_ terms, in effect, overruled an announceinent apparently 
sustaining the contrary of the proposition in Grant v. Bar- 
tholomew, 57 Nebr., 673, wherein it is declared that an or- 
dinary foreclosure suit in a court of equity could be main- 
tained by a county to enforce a lien for delinquent taxes 
after the time the property becomes liable for sale because 
of such delinquency, without the prior issuance of a tax- 
sale certificate. It is urged in the case at bar that we 
should recede from the proposition held to in the former 
opinion and follow Grant v. Bartholomew, because the 
decision in the latter-mentioned case has become a rule of 
property, and for such reason the doctrine of stare decisis 
should be applied and accepted as controlling in the final 
disposition of the matters herein presented. If, as con- 
tended, the decision in the Grant-Bartholomew Case has 
become a rule of property, to overrule which would now 
affect vested interests and disturb titles to real estate 
acquired in foreclosure proceedings which have been car- 
ried on in conformity with the rule therein announced, 
we should be slow indeed to overrule the same, and ought 
not to do so unless satisfied the decision is palpably er- 
roneous and its reversal required in order to vindicate an 
obvious principle of law, and prevent injustice of a mag- 
‘nitude sufficient to overbalance the evil consequences 
which inevitably arise from the act of overturning the 
prior opinion. Lindsay v. Lindsay, 47 Ind., 283; Lom- 
bard v. Lombard, 57 Miss., 171; Reed v. Ownby, 44 Mo., 
204; Kearny v. Buttles, 1 Ohio St., 362. As has been 
forcibly and aptly said, when parties, relying on a decision 
or a line of decisions of a court of last resort, have trans- 
acted important business affairs, which would be seriously 
affected by a change of the rule, the court is in duty bound 
to adhere to such decision, unless palpably and funda- 
mentally erroneous, in all subsequent litigation, however 
it might be inclined to hold if the question were res nova. 
Paulson v. City of Portland, 19 Pac. Rep. [Ore.], 450; 
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Gage v. City of Charleston, 3 S. Car., 491. It may readily 
be conceded if, as claimed by counsel for appellee, the 
overruling of Grant v. Bartholomew in the one particular 
mentioned would result in the disturbance of titles to real, 
estate acquired in foreclosure proceedings conducted in 
conformity with the rule sanctioned by expressions found 
in the opinion, and would destroy the value of the evi- 
dences of ownership of land acquired in such proceedings, 
we could hardly justify our action by the application of 
sound legal principles in now overturning the law as 
therein enunciated, even though convinced that the de- 
cision in that case was erroneous. While the force of that 
opinion as authority is denied on the ground that what is 
said on the subject we are now considering is obiter, con- 
sideration of the whole case as presented and determined 
leads to the conclusion that, although not necessary and 
essential in reaching a final conclusion in the case, yet 
the judgment of reversal therein rendered was predicated 
upon three distinct and different grounds discussed in the 
* opinion, one of which was the right of a county to main- 
tain an action in a court of equity to foreclose a tax lien 
without an antecedent sale of the property, on which the 
lien existed, by the county treasurer in the manner pro- 
vided by statute. Conceding all that is contended for 
regarding the binding force of a former decision which 
has become a rule of property, does the question deter- 
mined in the Grant-Bartholemew Case come within the 
rule? We think not. The decision related to, and was 
concerning, a rule of practice. This must be so, when we 
pause for a moment to consider the character of the ac- 
tion and the force and effect of a decree regularly ren- 
dered by a court of competent jurisdiction, even though a 
cause of action was defectively stated in the petition, as 
is held in the case at bar. . 

The district court manifestly has jurisdiction over the 
subject-matter—that is, it is authorized to decree the sale 
of real estate for the satisfaction of delinquent taxes which 
are a lien thereon—and it has undoubted jurisdiction over 
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the parties who come before it or are brought within the 
jurisdiction of that tribunal. The county boards are by stat- 
ute empowered in certain cases to bring actions for the 
foreclosure of liens for taxes assessed against real estate, 
which have become delinquent, and in this manner to col- 
lect the taxes and cause them to be distributed where they 
properly belong—to those political divisions for whose 
benefit they were levied. It is true that in the regular ex- 
ercise of this authority a tax-sale certificate should have 
been issued and held by the county as a proper basis for 
the exercise of its right to maintain an action for the 
enforcement of the collection of delinquent taxes, but this 
goes only to the regularity of the proceedings by which the 
authority is exercised and not to the power itself. The 
court having jurisdiction to hear and deterniine the right 
of a county to enforce a tax lien and to decree foreclosure 
and sale of real estate in satisfaction thereof, and the 
county having authority under the statute to institute 
proceedings and maintain an action in its own behalf and 
as trustee for those other bodies for whom the taxes are 
levied, a decree rendered which determines the right of a 
county to maintain such an action, and directs a sale of 
the property, would not be subject to collateral attack, 
even though the court committed an error in holding the 
petition stated a cause of action. If, in such action brought 
by a county to foreclose a lien for taxes assessed on real 
estate, the petition is materially defective because of a 
failure to properly allege facts disclosing that prior to 
the institution of the suit to foreclose, the land upon 
which the tax was a lien had been sold by the county treas- 
urer and tax-sale certificate issued therefor, this fact 
would not render a decree therein absolutely void for lack 
of jurisdiction and subject to collateral attack. The 
sufficiency of a petition is not the test of jurisdiction. 
Even though the court commits error in holding it suffi- 
cient if it had jurisdiction, such holding will not subject 
the judgment rendered to collateral attack. Trumble v. 
Williams, 18 Nebr., 144; Taylor v. Coots, 82 Nebr., 80, 
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Not only is it required that an antecedent tax-sale certifi- 
cate should be issued as a basis for the suit to foreclose, 
but it is equally essential that the sale at which the certifi- 
cate was issued occurred two years prior to the institution 
of the foreclosure proceeding; and yet it would not, we 
apprehend, be contended that a suit instituted before the 
expiration of the two years, whether by a county or by a 
private individual purchaser of the tax-sale certificate, 
would render a decree for the sale of the property abso- 
lutely void and subject to collateral attack. The right to 
bring a suit to foreclose a tax lien by a county is, we 
think, distinguishable from its right to prosecute on a 
particular cause of action. One goes to the jurisdiction 
of the court to entertain any action, and the other to the 
right of the county to maintain the particular one which 
is under consideration. Illinois C. R. Co. v. Adams, 180 
U. &., 28, 35. The statutes give to counties authority to 
institute and maintain actions for the foreclosure of liens 
on real estate for taxes levied thereon, and the district 
courts are courts of general common-law and equity 
jurisdiction and are empowered to try and determine the 
subject-matter of controversies growing out of such ac- 
tions, and the parties, being before it, are bound by its ad- 
judications; therefore, we think it must follow that such 
adjudications ag have been made under a procedure where 
the rule announced in Grant v. Bartholomew has been 
followed, which are unappealed from, have become final 
and conclusive—binding on all parties over whom the 
court obtained jurisdiction. Hence it is that the an- 
nouncement of a contrary rule can extend no further 
than to advise present and future litigants of their rights 
where like questions are involved. We are, therefore, of 
the opinion that the decision in the Grant-Bartholomew 
Case, in so far as it has a bearing on the case at bar, in- 
volves no rule of property and that we are at liberty to 
depart from it without disregarding the doctrine invoked 
in its support. 

The opinion heretofore handed down in this case has 
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occasioned widespread interest, because of its bearing on 
the question of the right of the different counties of the 
state to enforce collection of delinquent taxes on real 
estate by foreclosure proceedings when the properties on 
which the taxes are levied have not been sold to private 
parties by the several county treasurers, either at public 
or private sale, as provided by law. We have been favored 
in the rehearing with numerous briefs of counsel practic- 
ing at the bar of this court who are interested in similar 
questions and who appear herein as amici curie. While in 
all the briefs thus presented for consideration counsel are 
agreed in the proposition that an antecedent sale by the 
treasurer is not required before the county may maintain 
a suit to foreclose the tax lien and subject the property to 
sale for its satisfaction, and for that reason urge that our 
former opinion is erroneous, yet this proposition is sought 
to be maintained by different counsel for reasons and by 
arguments along diverging lines, which to a degree ren- 
ders the views of each not altogether in harmony with the 
others. We may, for convenience, group these different 
- views as follows: First, that a proper interpretation of 
the statutes as now existing concerning the enforcement 
of liens on real estate on account of delinquent taxes, war- 
rants the construction held to in the Grant-Bartholomew 
Case, to the effect that a foreclosure suit can be maintained 
by a county in its own behalf and as trustee for the state 
and its political subdivisions, for taxes assessed and delin- 
quent, without the formality of an antecedent sale to the 
county by the treasurer and the issuance of a tax-sale cer- 
tificate therefor ; second, that the remedy for the collection 
of such delinquent taxes under the statutes as at present 
existing is inadequate, and because of such inadequacy, 
the law having expressly given a lien, the court will afford 
an efficient remedy for its enforcement by entertaining an 
equitable action to subject the property to the satisfac- 
tion of the lien in conformity with general principles of 
equity; third, that certain provisions of the revenue law 
are invalid because not embraced within the title of the 
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act, which, if so held, leaves the county without any remedy 
by foreclosure proceedings, and when properties on which 
taxes are levied are not sold to private parties at adminis- 
trative sale by the county treasurers, the court will then 
authorize foreclosure of the lien without an antecedent 
sale, as being the only adequate and effective means that 
may be resorted to for the collection of such taxes; fourth, 
that because certain portions of different acts under the 
revenue law relating to foreclosure suits by the county 
after tax-sale certificates have been issued have been de- 
termined invalid, the court should further hold that the 
. invalid portions were material inducements to the pas- 
sage of the remainder of the acts, and for that reason the 
whole would fall and thus the county would be left with- 
out any remedy, save by a foreclosure of the lien for taxes 
created by statute in an ordinary equitable action in its 
own behalf and as trustee of an express trust. The legis- 
lature of the state having at its last session enacted a law 
materially changing our whole revenue system, which will 
soon become operative and replace the present statute, a 
consideration in detail of all the questions presented 
which go to the proper interpretation and validity of the 
acts under consideration, renders the present discussion 
-somewhat academic in character; hence we are, we think, 
excusable, if we should not deal with these various ques- 
tions as minutely and exhaustively as we would were the 
present law not to be so soon superseded by another act. A 
careful consideration of the different enactments of the 
legislature bearing upon the question in hand, satisfies 
us that the conclusion reached on the first hearing results 
in a correct interpretation of the law, and that there ex- 
ists no authority under the law for a county to institute 
and maintain a suit for a foreclosure of a tax lien on real 
estate, except the action be based on an antecedent admin- 
istrative sale by the county treasurer, the issuance of a 
tax-sale certificate therefor, and the expiration of two 
years thereafter, during which time the owner of the land 
may redeem from such administrative sale by paying the 
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principal, interest and costs as provided by statute. In 
construing the law as to the proper procedure by which 
lands are sold for taxes and the owner’s title completely 
divested, we should not be unmindful of a salient feature 
contained in the fundamental law to the effect that the 
owners of land shall have two years to redeem from all 
sales of real estate for the non-payment of taxes. Consti- 
tution, art. 9, sec. 3. These cardinal provisions, we are 
convinced, have been kept in view by the legislature in all 
its enactments for the sale of real estate for delinquent 
taxes, whether by: administrative proceedings or by ju- 
dicial process. While, as is said in the former opinion, the 
legislature might have adopted a different method regard- 
ing the sale of real estate for delinquent taxes, and whether 
time for redemption should be allowed after a judicial 
sale, yet its manifest policy, so far as revealed by its 
present and prior enactments, has been to provide for an 
administrative sale after real estate taxes have become 
delinquent, and after the expiration of two years therefrom, 
the time allowed by the constitution for redemption, to 
provide for an absolute sale and extinguishment of the 
owner’s title by the issuance of a tax deed by the county 
treasurer ; or, that failing to accomplish the object intended, 
as it has by the many decisions of this court, to authorize 
a foreclosure suit and a sale of the land by judicial process 
for the taxes existing against the same as a lien thereon. 
It hardly seems permissible, under the several acts passed 
by the legislature, to say that all persons who are owners 
of tax-sale certificates by reason of a sale of the land for 
delinquent taxes by the county treasurer as an adminis- 
trative proceeding in the collection of taxes, have the un- 
doubted right to foreclose their liens after the expiration 
of two years from such sale, and not otherwise, and that 
a county has such right when a tax-sale certificate is is- 
sued to it; but if no sale is made and no certificate issued, 
then it may, as soon as the taxes become delinquent, bring 
and maintain an action to foreclose and effectuate a sale 
of the property to satisfy the taxes, with no delay, save 
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only that required for the foreclosure proceedings. If 
such were a correct. interpretation of the statute, then 
the provisions autherizing the county to take out a tax- 
sale certificate and foreclose its lien at the expiration of 
two years, if the land has not been redeemed, would not 
only be meaningless, but would result in an absurdity so 
palpable that it ought not to be imputed to the legislature, 
unless its action was so plain and unequivocal as to per- 
mit of no other construction. What the Jegislature has 
done and. what it has intended to do, as we construe its lan- 
guage, is to first authorize the sale of the real estate on 
which taxes are due and delinquent, by the county treas- 
urer, to individuals and corporations that are willing to 
purchase, and by this means speedily collect the public 
revenues for the expenses of government; and, second, 
where for some reason real estate on which taxes are de- 
linquent is found undesirable as investments by those 
purchasing at tax sales, and is not sold for want of bid- 
ders who are willing to pay the delinquent taxes and be 
subrogated to the rights of the public, to authorize the 
issuance of tax-sale certificates by the county treasurers 
to the counties, and other municipalities mentioned, be- 
cause of their interest in the speedy collection of such 
taxes, and to permit them.to hold such certificates on their 
own bebalf and as trustees, and to permit the sale and 
transfer of such certificates to those who may be found 
willing to purchase, and thus have the revenues turned 
into the treasury, or, in the event no purchaser of such 
certificates can be found, and the two years’ time allowed 
to redeem has expired, to permit the maintenance of an 
action such as might be prosecuted by individual holders 
of such certificates, and obtain a decree of foreclosure and 
sale of the real estate in satisfaction of the lien existing 
thereon. By this plan all real property may be subjected 
to sale for the non-payment of taxes, and the constitutional 
provisions as to redemption be observed ; and the county or 
municipality holding the certificate and enforcing the lien 
evidenced thereby, is held respousible only for the amount 
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of revenues realized by the sale and the proportionate 
share thereof due to the state or any of its political subdi- 
visions or any municipality thereof. In all the history of 
legislation concerning the public revenues and the sale 
of real estate in satisfaction of tax liens, but one instance 
of a law authorizing proceedings in the courts and a sale 
by judicial process before an administrative sale made by 
the county treasurer, has come to our knowledge, and this 
law was repealed within a short time after its enactment. 
The law was evidently intended for a special purpose and 
to meet conditions abnormal in character existing at the 
- time of its enactment. It was passed and took effect Feb- 
ruary 27, 1873, and is entitled “An act to provide relief 
for delinquent taxpayers.” General Statutes, 1873, ch. 
66, p. 940. The act provided, in substance, that all taxes 
levied in the territory or state previous to the year 1872 
might be released and discharged in full upon payment of 
the principal, without interest, at any time before Decem- 
ber 1, 1873. Provisions were then made for the institution 
by county treasurers of one suit in each county for the 
sale of all lands upon which such taxes had not been paid 
within the time mentioned. The act had served its pur- 
pose and was repealed by the succeeding legislature, and 
at no other time nor by any other act do we find any legis- 
lative expression indicative of an intention to authorize 
the sale of real estate for delinquent taxes by judicial 
- process, save the action is based on a tax-sale certificate 
issued by the county treasurer two years before suit to 
foreclose is instituted. : 

Article 1, chapter 77, Compiled Statutes, an act embrac- 
ing our general revenue laws, was passed in 1879. By sec- 
tion 179 the owners of tax-sale certificates issued by the 
county treasurer, instead of demanding a treasurer’s deed 
after the expiration of two years, were permitted to proceed 
by an action for the foreclosure of the lien evidenced by 
the certificate and cause the tract of land to be sold for 
the satisfaction thereof and of all prior and subsequent 
taxes paid thereon, in all respects, as far as practicable, in 
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the same manner and with like effect as though the same 
were a mortgage executed to the holder of such certifi- 
cate. This section is in itself probably sufficient authority 
for all holders of tax-sale certificates issued by county 
treasurers, whether a county, a municipality, a private 
corporation or a natural person, to institute actions for 
the enforcement of the lien as contemplated therein, but 
a determination of this question is foreign to the present 
inquiry. 

At the time of the passage of the general revenue law 
referred to, there was in force what is now incorporated 
in the Compiled Statutes of 1901, as article 5, chapter 77, of 
the revenue laws. This act was entitled “An act to provide 
a method of foreclosing tax liens upon real estate in cer- 
tain cases.” Sections 1 and 2 were in the former opinion 
construed together, and held to apply only to liens which 
were evidenced by prior tax-sale certificates issued by 
county treasurers at public or private sale. While an in- 
genious and interesting argument is presented favorable to 
a construction of these sections in harmony with the views 
expressed in Grant v. Bartholomew, supra, and such as 
would permit a county to enforce a tax lien by foreclosure 
proceedings, without an antecedent administrative sale, 
we are satisfied that the interpretation heretofore given 
is the only correct one which the language used is fairly 
susceptible of as expressive of the intention and policy 
of the legislature concerning the subject. Obviously, what 
the legislature did say was that either a person or a corpo- 
ration having a lien upon real property for taxes assessed 
might -enforce it by an action in the nature of a foreclo- 
sure of a mortgage, and that the nature of the lien in favor 
of such person or corporation was that which arose by 
the possession of a tax-sale certificate issued by the 
county treasurer in pursuance of the statute, whether 
at public or private sale, and that the holder should be 
deemed entitled to foreclose the lien within any time not 
exceeding five years; and further, that the taking out of 
a tax deed should in no wise interfere with the rights 
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granted by the act. It is, we think, entirely clear that 
the person or corporation mentioned in each of the two 
sections in whose favor the lien existed was regarded as 
being in exactly the same situation and holding by the 
same rights. Any other construction would, in our judg- 
ment, do violence to the language used. The act is de- 
clared to be cumulative and not exclusive, and in no wise 
to interfere with, alter or amend existing revenue laws. 
The legislature of 1879 also passed an act embodied in the 
Compiled Statutes, 1901, as article 8, chapter 77, “to 
authorize certain county and municipal officers to pur- 
chase real estate at tax sale.” In it county commissioners 
were authorized to purchase for the use and benefit and 
in the name of their respective counties any real estate 
which had been advertised and offered for sale and re 
mained unsold for want of bidders. County treasurers 
were directed to issue certificates of purchase of real 
estate so,sold in the name of the proper county, the 
certificates to remain in the custody of the treasurer; the 
commissioners being authorized to assign them to any 
wishing to buy for the amount expressed on the face of 
the certificate and interest. Similar provisions were also 
made for the taking out of such certificates by the munici- 
palities of the state on real estate within the corporate 
limits of any city or village. It is expressly provided 
that the real estate thus sold by the county treasurer 
would not result in any liability on the part of the county 
treasurer or city or village treasurer till such certificates 
have been sold by the proper authorities; and that in all 
cases where the tax lien is foreclosed by the county, the 
county treasurer shall be required to account for the pro- 
portion only of the amount actually received, and that 
credit should be given him for the full amount of the 
taxes charged up against the real estate thus sold. By 
the act approved February 28, 1881 (art. 4, ch. 77, 
Compiled Statutes, 1901), counties holding tax-sale 
certificates after the time of redemption has expired were 
authorized to proceed by action to foreclose such certifi- 
51 
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cates and cause the land to be sold, and it is provided that 
at such foreclosure sale the county commissioners may, if 
deemed best, purchase in the name of their respective 
counties such real estate. 

To sum up, it may be observed that of these several 
sections and different acts, all of which have a_bear- 
ing on the rights of those seeking to enforce in the courts 
a lien for taxes given by statute because of their non- 
payment by the owner of the property against which 
assessed, section 179, article 1, chapter 77, provides in 
general terms that the owner of any certificate of tax sale 
may, instead of demanding a deed from the treasurer as 
is provided he may do, proceed by an action to foreclose 
the lien evidenced by his certificate of the same character 
and with like effect as an action to foreclose a real estate 
mortgage. By sections 1 and 2 of article 5—a cumulative 
act—authority is given to enforce a tax lien held by any 
person or corporation in an action in the nature of fore- 
closure of a mortgage at any time after time for redemp- 
tion has expired within five years, and that such action 
can be maintained either on a certificate of sale made by 
a county treasurer or upon any tax deed issued on such 
certificate, and that the taking out of a tax deed will in 
no wise interefere with the rights granted by the act. 
Article 3 of chapter 77 authorizes county commissioners 
and municipal authorities to purchase at private admin- 
istrative sale by county treasurers such real estate as has 
not been sold at either public or private sale to private 
investors, and makes provision for the assignment of 
such certificates. It is also provided that county treas- 
urers shall be required to account only when the county 
or. municipal authorities have realized on such certificates 
of sale, either by a sale and assignment of the certificate, 
or by a sale of the property by judicial process in fore 
closure proceedings, and then only for the proportional 
amount which shall actually be realized by a sale of the 
land. By article 4 of chapter 77, counties are authorized 
not only to proceed by a foreclosure to sell the property 
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on which taxes are a lien, as evidenced by tax-sale certifi- 
cates issued to them by the county treasurer, but also to 
purchase, if deemed best, the real estate sold at judicial 
sale to satisfy the taxes assessed against the same; and 
it also provides for a particular method of procedure in 
bringing and conducting the action to foreclose the tax 
lien. Although there may be inconsistencies and incon- 
gruities in all this mass of legislation, it is not our inten- 
tion to deal with any question possibly affecting the valid- 
ity of these several acts, 01 any portions of them, which 
has not been presented and argued in briefs of counsel. 
It will be observed that the central idea in each of the 
several acts, or in all of them, when considered together, 
is to provide a method for the sale, at least in form, by 
the several county treasurers of all the real estate in the 
several counties on which taxes are assessed, to provide for 
the issuance of tax-sale certificates, and, when the holder 
does not rely on a tax deed, for the foreclosure of the lien 
evidenced thereby after the time for redemption has ex- 
pired. This is the substance of the former decision and, as 
it seems to us, is a necessary and the only logical conclu- 
sion which can be reached after a thorough consideration 
of these several acts. 

It is contended that article 3 of chapter 77, entitled 
“An act to authorize certain county and municipal offi- 
cers to purchase real estate at tax sale,” is unconstitu- 
tional, because embracing legislation not within the scope 
indicated by its title, and is, therefore, repugnant to sec- 
tion 11, article 3 of the coustitution. It is said the title 
indicates only that a purchase of real estate at tax sale 
may be made by a payment of the taxes due, as in other 
sales made by the treasurer, and that there is nothing 
to indicate that no money was to be paid, nor the treasurer 
required to account for anything, until the taxes had been 
realized by the sale and assignments of the certificates 
thas obtained or by the foreclosure and sale of the prop- 
erty in satisfaction of the taxes existing as a lien thereon. 
The title is of a comprehensive character, and without spe- 
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cial limitations or restrictions. The fact that county com- 
missioners were authorized to purchase for the benefit 
of the county to which a portion of the taxes are due, and 
for it as trustee of the other divisions to which the taxes are 
due and owing, without paying the money either to the 
county or those for whom it was acting as trustee till real- 
ized by a sale of the certificate or a foreclosure of the lien, 
is, we think, fairly comprehended within the title of the bill 
as expressed. It does not necessarily follow that because 
counties are authorized to purchase, the implication arises 
that the purchase can be made only by a payment in cash 
of the taxes due at the time the sale is made. The county 
is authorized to purchase on account of what is due itself 
and the other divisions for whose benefit the taxes are 
levied, and to pay to those who are entitled to the taxes 
when it is enabled to realize by a sale of the certificate 
or by foreclosure of the lien; and this legislation is, we 
think, embraced within the scope and purview expressed 
by the title. Lancaster County v. Trimble, 34 Nebr., 752. 

Some objections are also offered to the validity of the 
legislation contained in article 4 of chapter 77, on the 
ground that the title to the act is too restrictive to cover 
and include some portions thereof. What is said on an- 
other branch, dealing with the alleged invalidity of a por- 
tion of these laws, will, we think, also dispose of the present 
objection. Even though some parts of an act are uncon- 
stitutional, as not being embraced within the scope of the 
title or for other reasons, it does not follow for such 
reasons that in every such case the whole enactment must 
fall. 

It is also contended that because some provisions of 
these different acts have been held unconstitutional, or 
should be so held, it must follow that the entire act will 
be declared void because the invalid portions formed an 
inducement to the passage of the remainder. We do not 
think this result necessarily or properly follows. Some 
of these provisions, it is true, have been held invalid, nota- 
bly that portion of section 2, article 3, chapter 77, au- 
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thorizing a sale and assignment of a tax-sale certificate 
held by a county for less than the taxes called for thereby 
(State v. Graham, 17 Nebr., 43, 45), and a part of section 
1, article 4. Lancaster County v. Trimble, 33 Nebr., 121. 
These invalid portions do not, in our judgment, render 
void the whole of each of the two acts in which they are 
found. The remainder of each of the two acts should be 
upheld, as coming within the rule frequently announced 
to the effect that a statute will yield only to the extent 
of its repugnancy to the constitution, and if the remainder 
be found complete and capable of enforcement notwith- 
standing the invalid portion, it will be held valid unless 
the unconstitutional part was manifestly an inducement 
to the legislature for the passage of the remainder. State 
wv. Stuht, 52 Nebr., 209; Scott v. Flowers, 61 Nebr., 620. 
We do not think it can be successfully contended that the 
portion of section 2, article 3, authorizing the sale and 
assignment of certificates of tax sales held by the county 
authorities at not less than fifty per cent. of their face 
value, which has been held repugnant to the provision of 
the constitution against the remission of taxes, was such 
an inducement to the passage of the entire act as to render 
it void, within the meaning of the rule invoked. What the 
legislature undertook to do was to provide for a formal 
sale of all lands for delinquent taxes not sold to other pur- 
chasers for the amount of the taxes due, and thereafter per- 
mit the sale and assignment of the certificates, if it might 
be done, and, if not, the foreclosure of the lien evidenced 
- thereby after the expiration of two years. The main object 
was to provide ultimately for a sale of the land on which 
the taxes were a lien for their satisfaction. The attempted 
authorization of the sale of the certificates for less than 
their face value, was but one of the means adopted to ac- 
complish the desired end. What has been said with refer- 
ence tu the invalid portion of section 2, article 3, applies 
equally well to the proviso of section 1, article 4, wherein 
it is declared that no action shall be brought and main- 
tained by the county authorities unless the amount due 
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shall exceed $200. Some other objections have been urged 
pon us, which have not been overlooked, but it is deemed 
unnecessary to discuss them in detail. 

These several statutes all have a bearing more or less 
direct on the question of chief importance which is in- 
volved in the present controversy. It is a cardinal rule of 
construction that all statutes in pari materia must be 
taken together and construed as if they were one enact-. 
ment, and, if possible, effect given to every provision. Chi- 
cago, kh. I. & P. R. Co. v. Lernecke, 59 Nebr., 689; 
Danson County v. Clark, 58 Nebr., 756; Stanton County 
v. Madison County, 10 Nebr., 304; Hendria v. Rieman, 6 
Nebr., 516. Yielding obedience to this rule, as should be 
done, and considering the several enactments of which we 
have made mention in an effort to ascertain the intention 
of the legislature, we can not escape the conclusion that, 
the remedies provided by the legislature for the enforce- 
ment and collection of taxes upon real estate are adequate 
and efficient and, therefore, exclusive, and that in the ad- 
ministration of the remedies thus provided, by a resort to 
the courts, a tax-sale certi‘icate issued by the county treas- 
urer, either to an individual as purchaser upon payment of 
the delinquent taxes charged against the real estate, or 
to the county or a municipality, as mentioned in the act, to 
be held in trust, is an essential prerequisite on which to 
base foreclosure proceedings and obtain a judicial sale of 
the property covered by the tax lien. 

It is insisted that because part of the taxes assessed, 
which become a lien on real estate, are due to the different 
counties, which also, it is said, act as trustees of an express 
trust in the collection of taxes generally, a county for these 
reasons should be permitted to enforce the lien arising 
from levies of taxes without an antecedent sale, upon gen- 
eral principles of equity, which may be invoked for the en- 
forcement of a lien existing in one’s favor, even though 
another method for enforcing the lien is provided by stat- 
ute. To this it may be said that nowhere in the revenue 
law is such a trust created, except for the enforcement of 
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the lien after a formal tax sale has been made by a county 
treasurer, or for certain other purposes after taxes have 
been collected by the county treasurer. Ordinarily, the 
treasurer of a county is the trustee and agent of the state 
and its subdivisions for the collection of taxes. This has 
been frequently determined by the prior decisions of this 
eourt. Compiled Statutes, 1801, ch. 77, secs. 89, 109, 
118; Mortensen v: West Point Mfg. Co., 12 Nebr., - 
197; Burlington & I. RR. BR. Co. v. Buffalo County, 
14 Nebr., 51; Price v: Lancaster County, 18 Nebr., 199; 
Herman v, City of Crete, 9 Nebr., 350; Lancaster County 
wv. Trimble, 34 Nebr., 752; Richards v. Clay County, 40 
Nebr., 45. It is true that in a special sense and under cer- 
tain circumstances, it is made the duty of the different 
counties to act as a trustee for certain purposes in the 
collection and preservation of the public revenues due to 
the state and its subdivisions for whose benefit taxes are 
levied. This is notably so where a county undertakes the 
collection of taxes by the acceptance of a tax-sale certifi- 
cate issued as provided by statute, and the foreclosure of 
the lien evidenced thereby in a court of competent juris- 
diction after the time for redemption has expired. It is 
also true in a case where a county pursues a defaulting 
county treasurer, as in the case of Z'horne v. Adams 
County, 22 Nebr., 825; and where it seeks to collect funds 
belonging to the county treasury which have been de- 
posited under the depositary law, as in the case of Com- 
mercial State Bank v. Antelope County, 48 Nebr., 496. It 
will be seen, however, that the illustrations given are 
readily distinguishable from those cases in which is in- 
volved the collection of taxes from the property on which 
they are a lien or from a person against whom taxes are as- 
sessed, which ordinarily belongs to the county treasurer, 
in the execution of the powers and duties of his office. 

The judgment heretofore rendered is, for the reasons 
stated, adhered to. 

FORMER JUDGMENT ADHERED TO. 
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Don C. AYERS, APPELLANT, V. OLIVER S. WOLCOrT Pr AL., 
APPELLEES. : 


FirEp DECEMBER 17, 1902. No. 10,424. 


1. Fraudulent Conveyance: ALLEGATIONS. To set aside a conveyance 
of real estate on the ground that it is fraudulent as to subse- 
quent ‘creditors, such a creditor must allege and prove that 
such conveyance was made with intent to defraud subsequent 
creditors and in contemplation of such future indebtedness. 


2. Allegata et Probata. The allegations of a pleading and the 
proofs thereunder must agree. 


Where it is alleged that conveyances of real estate were 
made to defraud existiug creditors and the proofs show such 
conveyances were executed and delivered prior to the incurring 
of the indebtedness, the petition under the proofs will not 
sustain a decree in favor of the plaintiff. 


3. 


4, Evidence. Evidence examined, and as to two of the alleged 
fraudulent grantees, held sufficient to support the findings and 
decree of the trial court in their favor, 


5. Fraudulent Conveyance: RELATIVES. Where conveyances of real 
estate which have the effect of hindering, delaying or defraud- 
ing existing creditors are executed in favor of the relatives 
of the grantor, it is the rule in this state that such grantees 
are required to show by satisfactory evidence the bona fides 
of the transaction. 


6. Opinion Modified. On rehearing the decision in Ayers v. Wolcott, 
62 Nebr., °805, is modified, and as modified, adhered to. 


AppnaL from the district court for Merrick county. Re- 
hearing of, case reported in 62 Nebr., 805. Bill in equity 
to set aside fraudulent conveyances. Heard below before 


Aubert, J. Decree for defendants below. Plaintiff ap- 
peals. Former judgment of reversal modified. 


Morris, Thompson, Prince, Manoah B. Reese, Harry A. 
Reese and Jefferson H. Broady, for appellant. 


John C. Martin and John Patterson, contra. 


HowLcomps, J. 


This cause comes here by appeal, and is now submitted 
on rehearing. The former decision, reversing the decree 
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of the trial court in favor of the defendants, is found in 
Ayers v. Wolcott, 62 Nebr., 805. The case need not here 
be restated. The petition, a creditors’ bill, is framed on 
the theory that the several conveyances of real estate 
which it is sought to have vacated, and the real estate 
therein described subjected to the satisfaction of the 
plaintiff’s debt, were made and delivered in fraud of the 
rights of the existing creditors of the grantor, O. 8. Wol- 
cott. The other defendants, his four children, who were 
grantees of different tracts of real estate, each answered 
separately and by proof undertook to uphold the convey- 
ance made to each grantee, respectively. It is conclusively 
shown by the evidence that the conveyances made to the 
defendants Walter and Donzella Wolcott, respectively, 
were executed and delivered prior to the incurring of the 
indebtedness afterwards reduced to the judgment which 
is made the basis of this action. The rule seems to be 
well settled that, to set aside a conveyance on the 
ground that it is fraudulent as to subsequent creditors, 
such creditors must allege and prove that such con- 
veyance was made with intent to defraud subsequent 
creditors and in contemplation of such future indebted- 
ness. Kemper v. Renshaw, 58 Nebr., 518; Rockford Watch 
Co. v. Manifold, 36 Nebr., 801; Graham v. Estate of Town- 
send, 62 Nebr., 364; Leasure v. Forquer, 27 Ore., 334, 41 
Pac. Rep., 665; Burton v. Platter, 58 Fed. Rep., 901; 
Petree v. Brotherton,* 32 N. E. Rep. [Ind.], 300; Harlan 
v. Maglaughlin, 90 Pa. St., 298. The rule is also well es- 
tablished and invariable to the effect that the allegations 
of a pleading and the proofs thereunder must agree. 
Traver v. Shaefle, 33 Nebr., 581; Clarke v. Omaha & 8. W. 
R. Co., 5 Nebr., 314; Imhoff v. House, 36 Nebr., 28. Inas- 
much as the appellant’s rights, whatever they may be, must 
be determined by the rule of law as applicable to convey- 
ances made to defraud subsequent creditors, it follows that 
the allegations in the petition that the conveyances were 


*133 Ind., 692; opinion filed October 27, 1892. Motion for rehearing 
overruled March 9, 1893. 
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made with intent to defraud existing creditors are not suf- 
ficient to sustain a decree in plaintiff’s favor under the 
proofs as to the two defendants mentioned, and therefore 
the decree of the trial court dismissing the action, at least 
as to them, was proper. 

It may also be said that the evidence as to these defend- 
ants is, probably, sufficient to support the decree of the 
trial court in their favor. Treating the petition as stat- 
ing a good cause of action as to subsequent creditors, they 
were not, under the evidence, grantees under conveyances 
wholly voluntary and without consideration. They each 
received but a small quantity of land, compared with the 
total amount conveyed by the senior Wolcott to all his 
children. Donzella obtained but eighty acres and Walter 
a quarter section. The evidence justifies the inference 
that each had an equitable interest in the land conveyed, 
by reason of having advanced the purchase money at the 
time title was acquired in the name of the senior Wolcott, 
and that the latter held but the naked legal title. There 
is, we think, sufficient evidence to support the finding and 
decree of the trial court, which apparently went on the 
theory that none of the several transactions were fraud- 
ulent as to the plaintiff as a creditor of the senior Wolcott, 
the grantor. As to these two defendants the evidence, we 
think, warrants the inference that the specific tracts of land 
included in the conveyances to them, respectively, were 
equitably theirs, as the beneficial owners and that the con- 
veyances made by the parents were bona-fide transactions, 
having the effect of merging the legal and equitable estates 
in the true owners. While the question may not be en- 
tirely free from doubt, we are disposed to the view that 
as to these two defendants it can not be said that the de- 
cree of the trial court is so unsupported by competent 
evidence as to be clearly wrong. 

The bulk of the ranch property, all lying in a body, 
save the eighty-acre tract conveyed to Donzella, was con- 
veyed to the two sons, George and Reuben, by separate 
instruments of conveyance, These defendants were at the 
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time ostensibly in possession and control of all the land 
conyeved to them,—used and farmed it for stock and agri- 
cultural purposes. It is manifest the elder Wolcott pos- 
sessed a substantial interest in the property and held the 
legal title until the delivery of the conveyances to the de- 
fendants. It is equally clear that the credit was extended 
on the faith of his ownership of such lands. While all the 
conveyances were executed at the same time, the delivery 
to the two sons last named was not made until several 
days snbsequent to the incurring of the indebtedness which 
it is sought to have satisfied by these proceedings. While 
delivery is presumed to be on the date of the execution 
of such an instrument, this presumption may be overcome, 
and delivery shown to have been made at another time. 
It thus appears that the transaction by which the ranch 
property, with the exceptions mentioned, was conveyed to 
George and Reuben was not completed until a time sub- 
sequent to the date the grantor had incurred the liability 
in favor of the plaintiff, and that as to them the plaintiff 
or his predecessor in title was an existing creditor. As 
to these two grantees, then, the petition and the proofs 
conform, and the defendants’ rights must be determined 
under the rules with respect to conveyances of real estate 
which have the effect of hindering, delaying or defrauding 
existing creditors. Where such conveyances are executed 
in favor of relatives, it is a well-recognized rule in this 
state that it devolves upon such grantees to show by satis- 
factory evidence the bona fides of the transaction. /isher 
v. Herron, 22 Nebr., 183; Bartlett v. Cheesbrough, 23 
Nebr., 767; Plummer v. Rummel, 26 Nebr., 142; National 
Bank of Commerce v. Chapman, 50 Nebr., 484; Blair 
State Bank v. Bunn, 61 Nebr., 464. 

That the elder Wolcott made the conveyances in antici- 
pation of incurring the indebtedness which was contracted 
the second day thereafter, we think there can be no rational 
doubt, as was held in the first opinion. It is obvious that at 
the time he incurred the indebtedness he was not only the 
owner and holder of the legal title to all this property, but 
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was in fact the real owner of much, if not all, of it, and vol- 
untarily conveyed all his interest therein, without an ade- 
quate consideration. Itis, probably, true the grantees had 
an equitable claim to some of the property, inasmuch as 
they, with the senior Wolcott, had by their joint labor and 
accumulations acquired the property; the legal title al- 
ways being transferred to the father. Had the grantees 
been contented with a bona-fide adjustment of their re- 
spective interests in the property and a division thereof in 
conformity with such interests, leaving to the elder Wol- 
cott that which was rightfully his, an entirely different 
question would be presented. The father was without 
question the absolute owner, legally and equitably, of 
much of the property, and had such substantial interest 
and ownership therein as to render a voluntary convey- 
ance thereof fraudulent as to his creditors. He could not, 
in law or good conscience, by the method adopted, deprive 
himself of all his property in this real estate without a 
consideration and thereby deprive his creditors of their 
just demands. The sons must have known, and un- 
doubtedly did know, that in the purchase of the horses for 
which the indebtedness was incurred, and of which pur- 
chase they were the beneficiaries, and the conveyance of 
the ranch property to them, the senior Wolcott had ren- 
dered himself insolvent and unable to meet his liabilities, 
and that such transfers were in fact a fraud upon his 
creditors, who had sold him the horses relying on the faith 
of his ownership of the real estate in controversy. They 
have not, as is rightfully held in the former opinion they 
should do, established as the law requires them to do the 
bona fides of the transactions which are attacked by these 
proceedings. That opinion discusses the facts sufficiently, 
and the conclusions therein reached as to the defendants 
Reuben and George, in our opinion, are the only ones that 
can be justly arrived at, and should be adhered to. 

The former decision is therefore modified to the extent of 
affirming tle decree of the trial court as to the defendants 
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Walter Wolcott and Donzella Burke, née Wolcott; other- 
wise it is adhered to. 


JUDGMENT ACCORDINGLY. 


Resecca H. CLARK Y. JOHN D. THORNBURG. 
Frrep DECEMBER 17, 1902. No. 11,156. 


Section: QUARTER: CORNER: LocaTion: SuRVEY: WITNESS: EVIDENCE: 
MEASUREMENTS: FIELD Notes: GOVERNMENT Survey. If the 
location of section and quarter section corners by the original 
government survey can be ascertained, they are not to be 
moved, but will control all other surveys; but when the marks 
of the government survey have been obliterated; and the loca- 
tion of the corners by that survey can not be established by 
witnesses who know where they were located, resort must 
be had to other evidence, and in the absence of any other 
proof, the measurements indicated by the field notes of the 
government survey must control. 


2, Division Line: GOVERNMENT SURVEY: ACQUIESCENCE: LIMITATION: 
QUESTION OF Fact ror Jury. Where a division line, supposed 
to be the true line established by the government survey, 
has been acquiesced in by the parties interested for more 
than ten years, it is conclusive of the location of the boundary 
line; but whether such line was agreed upon, or has been 
acquiesced in as the true division line, is a question of fact 
to be submitted to the jury in a proper case. 


Error from the district court for Gage county. Action 
in ejectment. Tried below before Lerron, J. Judgment 
for defendant. Plaintiff brings error. A/firmed. 


Albert H. Babcock, for plaintiff in error. 
Alfred Hazlett and Fulton Jack, contra. 


SEDGWICK, J. 


This action in ejectment was begun in the district court 
for Gage county. The trial resulted in a verdict and judg- 
ment for defendant, and the plaintiff brings the case here 
upon petition in error. The controversy involves the loca- 
tion of the division line between the farms of the re- 
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spective parties. The principal contentions of the plain- 
tiff appear to be: Ifirst, that the verdict of the jury is 
contrary to the evidence as to the Jocation of the true 
line; and, second, that more than ten years before the 
commencement of this action the parties agreed upon a 
line between them, and have ever since recognized the line 
so agreed upon as the true division line until a short time 
before the commencement of this action, when the defend- 
ant removed the fence from that line and made claim to 
the land in dispute. 

1. As to the first proposition of the plaintiff, it is sufii- 
cient to say that there is a large volume of evidence as 
to the true location of the line according to the original 
survey, and that evidence seems to us to preponderate in 
favor of the finding of the jury. But, however that may 
be regarded, it certainly is not so clearly against the ver- 
dict as to require the judgment to be reversed on that 
account. The parties had occupied these respective lands 
for about thirty years when this action was begun. Dur- 
ing that time various surveys were made by different sur- 
veyors apparently more or less qualified, and cf these 
surveys, the ones relied upon by the plaintiff are princi- 
pally predicated upon the location of a certain red-granite 
stone, or “nigger-head,” as it is called in the evidence, 
supposed by them to mark the quarter corner on the east 
side of the section in which their lands lie. The field 
notes of the government survey recite that this quarter 
corner is marked by a limestone, 15x12x8 inches in size, 
and a great preponderance of the evidence shows that the 
stone relied upon in the surveys referred to did not con- 
form in any respect to the description of the stone in the 
field notes of the government survey. It is shown by care- 
ful measurements, and is substantially conceded, that the 
red-granite stone referred to was so far from the point 
where the true monument should be located according to 
the measures indicated by the field notes of the original 
Survey as to greatly discredit the claim that it is the monu- 
ment placed there by the government surveyors. The 


VoL. 66] SiuPTEMBER TERM, 1902. 719 


Clark v. Thornburg. 


evidence clearly shows that from the time that the ques- 
tion of the true line between these parties was seriously 
discussed it was continuously maintained upon the one 
side, and more or less debated upon the other, that this 
red-granite stone was not upun the true line, and was 
never placed for the purpose of marking the line. This 
question was involved in the case of Bartram v. Sherman, 
49 Nebr., 181. Of course, if the location of the corners 
by the original government survey can be ascertained 
they are not to be moved, but will control all other sur- 
veys; but when the marks of the government survey have 
been obliterated, and the location of the corners by that 
survey can not be established by witnesses who know 
where they were located, resort must be had to other evi- 
dence, and in the absence of any other proof, the meas- 
urements indicated by the field notes of the government 
survey must control. The circumstance that, as in this 
case, the measurements required by the field notes would 
result in an equal division of the land between the two 
quarter sections, strengthens the force of the field notes 
as evidence of the true location of the line. We think 
that the verdict of the jury, so far as it depends upon the 
location of the true line, as established by the government 
survey, is amply supported by the evidence. 

2. The second principal ground of the plaintiff’s con- 
tention presents a more ‘serious question. In 1882 the 
plaintiff and defendant united in building a division 
fence between their respective farms. It is true that as 
to whether this division fence was placed by agreement 
between the parties that it should be and remain the per- 
manent boundary line the evidence is conflicting, and the 
finding of the jury upon that point is well supported by 
the evidence. But this fence remained continuously as 
placed in 1882 until the defendant, upon his own motion 
and without consent of the plaintiff, removed it, in 1898, 
and took possession of the land in dispute, which had 
been separated from his own by the fence in question. 
“Where a corner supposed to have been established by the 


, 
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government in the surveys of public lands has been ac- 
quiesced in by adjoining owners of such land for nearly 
ten years, and improvements made and the land broken 
up to the line thus established, there is a presumption in 
favor of such corner being the true one, which can only 
be overcome by clear proof that it was not established 
by the government.” Coy v. Miller, 31 Nebr., 348. When ° 
a line so established is acquiesced in by the parties for 
a period equal to that fixed by the statute for gaining 
title by adverse possession, it is conclusive of the location 
of the boundary line. 2 Herman, Estoppel, sec. 1129. 

It was earnestly contended by the defendant that at 
the time this fence was built the true location of the line 
was absolutely uncertain, and that they had no means 
at hand to settle the dispute; that it was contemplated 
by both parties that at some time in the future the true 
line would be located, and the fence in question was built 
as a temporary matter, and it was never intended by 
either party nor acquiesced in by them as a true line. 
We do not feel satisfied that the verdict of the jury is 
so clearly unsupported by the evidence on this point as 
to require its reversal. 

There being no sufficient evidence of an agreement at 
the time that this fence should mark the boundary line, 
the circumstances tending to show how it was afterwards - 
regarded by the parties are important. It does not ap- 
pear that.the plaintiff regarded the dispute as to the true 
location of the division line settled by the location and 
building of the fence in question. On the other hand, the 
plaintiff’s husband, who has actively managed the whole 
controversy for her, attempted to exercise rights of owner- 
ship on defendant’s side of the line on which the fence 
was placed, insisting that the fence did not mark the true 
line, and ,continued this conduct until about the time 
that the result of litigation which involved some of the 
questions in dispute demonstrated that there was a possi- 
bility that this line was more favorable to plaintiff than 
the true line would be. The defendant testified directly 
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that no agreement was made that this fence should be the 
perinanent line. He says that before )uilding the fence 
he “told Mr. Clark that there was a dispute about that 
line and when we found the true line, why, then we could 
put our fence where it belonged.” Defendant’s two sons 
testified to facts which, if believed, tend to show that 
neither the plaintiff nor the defendant recognized this 
fence as marking the true boundary line. These witnesses 
were corroborated by other witnesses, who appeared to be 
disinterested, and we find nothing in the record to show 
that the jury was not justified in believing this evidence. 
We do not think that the verdict of the jury is so clearly 
unsupported by the evidence at this point as to require 
a reversal. 

The foregoing considerations also dispose of the plain- 
tiff’s claim of title by adverse possession. If the under- 
standing between the parties was that the location of the 
fence was temporary, and that it should be removed when 
the true line was finally established, plaintiff’s occupa- 
tion of the land in question would be permissive, and 
would not constitute such adverse possession as could 
ripen into a perfect title. 

The plaintiff does not seem to be in a position to com- 
plain of references made during the trial of this case to 
the record and controversy in the case of Bartram v. Sher- 
man, above referred to. Of course it would not be proper 
to contend before the jury that the decision of the former 
case was binding upon the parties to this litigation. In 
both cases, the reliability of the red-granite stone referred 
to as a government monument was involved, and some 
of the witnesses upon that trial were also witnesses in 
this case, and both parties to this litigation seem to have 
referred freely to the former trial. But it appears that 
whenever the attention of the trial court was called to 
attempts to violate the rule in this respect, prompt rulings 
of the court protected the rights of the parties in that 
regard. 

In instruction No. 6, given by the court on its own 

52 
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motion, the jury was told: “If you find from the evidence 

‘that the possession and occupancy of the land in dispute 
by the plaintiff while held by her was broken or inter- 
rupted by the defendant, claiming title thereto, with the 
plaintiff’s knowledge of such breach of possession, or in- 
terruption, then the ten years would not begin to run 
until the time of such interruption, and you must deter- 
mine from the evidence whether any such entry and breach 
of possession took place. This applies only to the ques 
tion of title by adverse possession.” And it is insisted by 
the plaintiff that “this instruction does not apply to any 
testimony in the case.” The defendant testified that in 
1891 he caused a survey of this land to be made, and for 
that purpose went with the surveyor upon the land and 
ascertained the line in about the location he now claims 
it to be, and the surveyor marked the line with stakes 
placed along the line, and that the plaintiff knew of this 
survey at the time, and knew that the defendant claimed 
the land to the line so marked, and made no objection 
thereto. If the jury believed this evidence, and also found 
that there was no agreement between the parties that this 
fence should mark the permanent division line, but on the 
other hand, it was regarded by both parties as a temporary 
fence, and not limiting the rights of either party, then the | 
jury would be justified in finding that the possession and 
occupancy of the plaintiff of this particular land in dis- 
pute was not so unbroken and continuous as would estab- 
lish the plaintiff’s title by adverse possession. 

It is also complained that the instructions of the court 
required plaintiff to establish her case by a “fair” pro- 
ponderance of the evidence. It is true that a preponder- 
ance only is required, and any qualifying words that may 
be used seem rather to cloud the issue than to clarify it, 
but it is not necessarily prejudicial error to use the word 
“fair” in this connection. Altschuler v. Coburn, 38 Nebr., 
881. It is not apparent that the rights of the plaintiff 
were prejudiced thereby in this case. 

Plaintiff complains of the refusal of the court to give 
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instruction No. 7, requested by the plaintiff; but this 
instruction seems to be embodied substantially in instruc- 
tion No. 4 given by the court on its own motion. 
There are a number of other rulings of the court which 
are complained of by the plaintiff in error, but as these 
questions are not argued to any considerable extent in 
the plaintiff’s brief, and upon examination we are unable 
to find any error therein, it is unnecessary to further ex- 
tend this discussion. 

We find no error in the record requiring a reversal of 
the judgment, and it is therefore 

: AFFIRMED. 


JOHN CUNNINGHAM V. MARGARET W. HOLMES. 
FILED DECEMBER 17, 1902. No. 12,215. 
Commissioner’s opinion, Depariment No. 1, 


Promissory Note: Escrow: Bona-FIDE PURCHASER. Where a nego- 
tiable promissory note has been, before its maturity, duly in- 
dorsed and delivered in escrow, with the contract of its pur- 
chaser to convey in consideration of it certain land, and pro- 
ceedings were necessary to enable the purchaser of the note 
to convey the land and carry out the contract for which 
the note was taken, the fact that such proceedings were not 
completed, and the contract not fulfilled, and the note not 
delivered by the depositary to the purchaser until after it 
matured, will not deprive the buyer of the rights of a bona- 
fide purchaser before maturity, where he has completed the 
transaction in ignorance of any defense, — 


Error from the district court for Dawson county. 
Action in the nature of assumpsit on one promissory note. 
Tried below before SuLiivan, J. Verdict and judgment 
for plaintiff. Defendant brings error. Affirmed. 


Cook, for plaintiff in error. 


Warrington and Blessington, contra. 
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Hastrine@s, OC. 


At the trial of this case the district court instructed 
the jury at the close of the evidence to return a verdict 
for the plaintiff for the full amount of the note sued upon, 
with interest, From a judgment on this verdict the de- 
fendant brings error. He complains of errors: (1) By 
instructing in favor of the plaintiff; (2) by instruct- 
ing in favor of the plaintiff for the full amount of the note 
and interest; (3) by instructing that plaintiff was an 
innocent holder for value. Other assignments raise the 
same questions in general terms, and the seventh one is 
that the court erred in overruling a motion for a new trial. 
The sole question arising, thereforé, is whether or not it 
was error for the trial court to tell the jury to return this 
verdict for the full amount of the note and interest. 

The note itself is as follows: 


“$200.00. Lincoun, Nes., Oct. 22, 1895. 
“Oct. 1, 1896, after date, for value received, we or either 
of us, promise to pay to the order of Alfred Millard two 
hundred dollars at the Lexington Bank, Lexington, Neb., 
with interest at ten per cent. per annum, payable annu- 
ally from maturity. It is expressly understood and agreed 
that all the makers of this note are principals thereon: 
the indorsers severally waive presentment for payment, 
protest, and notice of protest, and notice of non-payment 
of this note, and all defense on the ground of any exten- 
sion of the time of any of its payment or any part thereof 
that may be given by the-holder or holders to them or 
either of them. (Signed) JOHN CUNNINGHAM.” 


Plaintiff claims to have purchased it before maturity 
in the usual course of business, without notice of any de- 
fenses. Defendant admitted signing the note; says that 
no consideration was given for it by the payee; that de- 
fendant’s signature was obtained by one Darr, cashier at 
the time of the Lexington Bank, by representing that the 
note was in favor of the bank and the renewal of one held 


“1 
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by it against Peter Kelley, and on which defendant was 
surety; that defendant is unable to see well, and the note 
being upon the blank used by the bank, defendant signed 
it without observing that it was to a different payee; that 
it was agreed that Kelley was to sign the note before it 
should be binding upon defendant; that Darr well knew 
the representations to be false and made them for the pur- 
pose of defrauding defendant; that the payee had no in- 
terest in the note then or ever; that the indebtednss on 
the note for which this was to be a renewal, was incurred 
by a loan in 1887 or 1888 of $75 by the bank to Peter 
Kelley; that at the time of making the loan the agreement 
between the bank and Kelley was for the payment of 18 
per cent. per annum interest; that this debt was renewed 
from time to time, and usurious interest paid and con- 
tracted for, and that Darr represented to defendant that the 
note sued on was a further renewal of this indebtedness. 
Defendant alleged that Kelley had paid as interest on the 
usurious loan more than the amount obtained by him, and 
that the claim of the bank had been satisfied. He denied 
plaintiff’s allegations of purchase without notice before 
maturity. ? 

Defendant’s counsel in this court apparently concedes 
that the usury and fraud in the note, if it exists, would not 
amount to a defense if the plaintiff was, as the trial court 
held, a bona-fide purchaser before maturity. The evidence 
adduced by the defendant, however, is sufficient to entitle 
him to have the case submitted to the jury as to these de- 
fenses, unless they are prevented by the bona fides of 
plaintiff’s purchase. 

The question as to whether or not plaintiff is a bona- 
fide holder before maturity, rests upon the deposition of 
the plaintiff and the evidence of Darr. Plaintiff’s evidence 
is to the effect that she purchased the note from Darr and 
C. F. Spencer; that she took it in part payment for some 
real estate that she sold them; that at the time she knew 
of no defenses to the note, nor any claim of such defenses ; 
that she conducted the transaction personally, and made 


726 NEBRASKA REPORTS. [VOL. 66 
Cunningham v. Holmes. 


inquiries as to the responsibility of the defendant and 
learned that he was considered financially good for the 
amount of the note. 

It appears that the contract for the real estate, in con- 
sideration of which plaintiff claims to have taken the note, 
was entered into May 16, 1896. It recited the sale of cer- 
tain real estate by the plaintiff to Darr and Spencer “for 
the consideration of $400 cash and one promissory note of 
J. Cunningham for $200 and interest thereon from Oc- 
tober 1, 1896,” and deeds for certain property in the city of 
Lexington. The cash was to be deposited in a Lexington 
bank. The Cunningham note and the deeds of Darr and 
Spencer to plaintiff for the property she was getting, and 
a check for $400 were to be deposited with E. A. Cook, to 
be held until the completion of the trade by plaintiff’s 
obtaining leave to sell the land and reinvest the money for 
the benefit of minors interested in it, and on such leave 
being obtained, plaintiff was to convey the land and re 
ceive the $400 and the Cunningham note, and interest on 
it, and the deed for the property coming to her. It appears, 
by agreement of parties, that this contract was not carried 
out until after October 1, 1896, when the note had ma- 
tured; but it was carried out, and the note delivered by 
Cook in pursuance of this agreement, after its maturity. 
It is alleged that the taking of the note in exchange for 
property in this manner was not a getting of it in the 
usual course of business and that the property was actu- 
ally obtained after the note’s maturity, and for these two 
reasons, all defenses are good against it. No cases are 
cited to the first contention, and it seems unnecessary to 
discuss it further. The obtaining of a note in exchange 
for property seems quite as much in the usual course of 
business as the getting of it for cash. In Kimbro v. Lytle, 
10 Yerg. [Tenn.], 417, a note is said to be taken in the 
usual course of business where the holder has given for 
the note his money, goods or credit, at the time of receiv- 
ing it, or has, on account of it, incurred some loss or lia- 
bility. This is quoted with approval in Merchants’ Bank 
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v. McClelland, 13 Pac. Rep. [Colo.], 723, and is certainly in 
accordance with business practice. The doctrine is broad 
enough to cover the other objection in the case, also. The 
contract which was placed in escrow, and on which the 
note was received by the holder of the escrow, provided 
that the possession of the property which plaintiff was 
conveying should be turned over to Darr and Spencer. 
When they took posession of it, does not affirmatively ap- 
pear, but on the credit of this note, plaintiff gave them a 
right to such possession. She obligated herself on the 
strength of its validity and long before its maturity to ac- 
cept it,and as her uncontradicted evidence shows, did accept 
it, without any knowledge of any defenses against it. The 
transfer of this indorsed paper to the holder of the escrow 
for her benefit and in consideration of this agreement, 
would seem to be a transfer in the due course of business. 
Whether the title should be deemed to have been in the 
depositary from that time until he turned it over to plain- 
tiff, or whether her title should be held to relate back to 
that time, seems not important. Justice seems to require 
that effect be given to the indorsement when it was made, 
and when the note passed out of the control of the payee, 
with no knowledge of any defense, she could not lawfully 
refuse to carry out her agreement to take the note. She 
had certainly both parted with property and incurred a 
liability for the note before its maturity. 

No error is found in the record, and it is reeommended 
that the judgment of the district court be affirmed. 


“I 
re) 
-l 


LopINeier and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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WILLIAM H. MILES BT AL. V. CHARLES WALKER ET AL. 
Frirep DECEMBER 17, 1902. No. 12,344. 


Commissioner’s opinion, Department No. 1. 


a 


Attorney: Criewr: STATEMENT oF Facts: CRIMINAL PROSECUTION: 
PROSECUTING WITNESS: JURY. Where a statement of a party 
to his attorney. before instituting a criminal prosecution in- 
cluded a statement of facts claimed to have been personally 
known to the prosecuting witness, a jury which decides that 
such statement of facts was untrue, was justified in holding 
the attorney’s advice given with reference to such statement 
to be no defense. 


Malicious Prosecution: GuiLt AS TO SIMILAR OFFENSES. In an action 
for malicious prosecution, the fact as to whether or not the 
accused person was guilty of other offenses similar in char- 
acter to the one charged in the complaint against him is imma- 
terial. 


~ 


. Instruction: IssvE: QUESTION oF Fact: REFusaL. An instruction 
which submits to the jury as an issue in the case a question 
of fact, which is admitted by the pleadings, is properly refused. 


a 


: MALICE: DrFinirion: Stare DEcISIS. An instruction which 
defines malice substantially in the terms approved in the case of 
Tucker v. Cannon, 32 Nebr., 444, is not erroneous for that reason. 


> 


° : PROBABLE CAUSE: DEFINITION. Telling the jury to con- 
stitute probable cause there must be enough facts and cir- 
cumstances to warrant ‘‘a cautious man in believing the 
accused guilty,” is not reversible error, where defendant him- 
self has asked to have the question of the existence of prob- 
able cause submitted to the jury. 


or 


. Want of Probable Cause: DISCHARGE BY MAGISTRATE. Plaintiff’s 
discharge by an examining magistrate, is admissible in evidence 
as tending to show want of probable cause for the criminal 
complaint against him. 


for) 


Malicious Prosecution. Malicious prosecution is an attack upon 
reputation, and plaintiff, in an action for it, if successful, is 
entitled to recover his damages from that cause. 


aT 


Evidence: Cournr REPoRTER’s NoTES: Cross-EXAMINATION. A court 
reporter’s evidence, in which he swears from his notes to 
previous statements of a witness, should not be stricken out 
merely because the reporter admits on cross-examination that 
he has no recollection independent of his notes. 


mn 
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Error from the district court for Frontier county. 
Action in the nature of case, for malicious prosecution. 
Defense, advice of counsel. Tried below before Norzis, J. 
Verdict and judgment for $30. A/firmed. 


Searie, for plaintiffs in error. 
Charles H. Tanner and White, contra. 


HAstines, C. 


The errors claimed in this action for malicious prosecu- 
tion, in which the plaintiff obtained judgment and which 
defendants bring here, are ten in number: (1) Insufficiency 
of the evidence; (2) refusal of evidence of other similar 
acts of plaintiff as a ground for probable cause to believe 
him guilty as charged by the defendant Miles; (3) refusal 
of an instruction that plaintiff must prove by a fair pre- 
ponderance of the evidence that defendants instituted the 
prosecutions complained of, that they were without prob- 
able cause and were malicious, and the giving of one in- 
stead that plaintiff was alleging such facts and must prove 
by a preponderance of the evidence the material allega- 
tions of the petition; (4) the giving in instruction 3 of 
an unfair definition of malice and of undue prominence 
to certain evidence; (5) defining in the fifth instruction 
probable cause as “circumstances sufficiently strong to 
warrant a cautious man in believing the accused person 
guilty”; (6) error in telling the jury that the discharge 
of plaintiff was a fact to be considered “as showing that 
the defendant was innocent of the crime charged”; (7) 
instructing the jury, that they might include ‘damages for 
any injury to plaintiff’s reputation’; (8) that the tenth 
instruction given was unfair and prejudicial and submitted 
matters as to which there was no testimony; () the in- 
structions were contradictory and misleading; and (10) 
that there was error in admitting as evidence the court 
reporter’s notes taken in another case in which defendant 
W. H. Miles had testified. 
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The insufficiency of the evidence is claimed on the ground 
that the undisputed evidence shows a full disclosure to the 
county attorney and also to Charles H. Tanner, defend- 
ants’ counsel, and the institution of the action on the 
county attorney’s advice. 

The complaint on which plaintiff was arrested was first 
filed in county court, and charged that plaintiff, jointly 
with his father, had wantonly and maliciously thrown 
down and injured a pasture fence belonging to Nellie 
Miles. On a hearing before the county judge, plaintiff was 
discharged. The following day plaintiff was again ar- 
rested on the same charge. This time he was brought 
before a justice of the peace at Curtis, Nebr. He was 
again discharged and another complaint lodged against 
him for the same offense before another justice of the 
same county. This complaint was also dismissed. A 
fourth one was filed before a third justice of the county. 
This last one was dismissed four days later by the prosecut- 
ing witness. The last two complaints were signed by 
Charles H. Tanner by procurement, as is claimed, of Miles 
and his wife. A fifth complaint seems to have been filed 
by Mr. Tanner before the county judge, but never brought 
to hearing. 

The complaints were all for the same offense, and 
apparently brought under section 103 of the Criminal 
Code of this state, which imposes a fine of not more than 
$100 or imprisonment for not more than thirty days, or 
both, for wantonly or maliciously throwing down a fence 
around another’s inclosure. There seems to have been a 
preliminary hearing before the county judge on the first 
complaint, and it was dismissed. The complaints before 
Justice Taylor and Justice Sparhawk were dismissed ap- 
parently on the ground of the former hearing before the 
county judge. The defendants Miles and his wife seem to 
have determined to have another hearing of their com- 
plaint on its merits, principally in order to introduce testi- 
mony of their daughter of twelve years to an admission of 
Charlie Walker’s that he tore the fencedown. The specific 
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dispute in the case as to the facts seems to have been 
whether Charles Walker admitted to W. H. Miles that he 
and his father took down the fence, and whether the fence 
in question was not wholly upon premises known as the 
Ballantine ranch, held by the Walkers under lease. This 
admission was denied by Walker, and the fact of the fence 
being on the Ballantine premises leased by the Walkers 
seems to be now admitted. The county attorney says he 
suggested that this would be a defense, and Charles H. 
Tanner swears that he advised the defendants that it could 
not be. 

The evidence as to the completeness and good faith of 
Mr. Miles’s statement to the attorneys is so far conflicting 
that it seems to have included statements of fact which are 
disputed and of which W. H. Miles claimed to have per- 
sonal knowledge. If the jury decided that these were false, 

.they would be correct in saying that the advice of attorneys 
was no protection. We are not able to say, as a matter of 
legal conclusion, that the jury should have found for de- 
fendants because of such advice. 

Evidence was tendered that plaintiff had taken down 
other fences that connected with those on the Ballantine | 
ranch at other times within the preceding two years. In 
the offer was included the further fact that a statement 
of this and of its justification by the Walkers on the ground 
of instructions from Ballantine and also of legal right to 
take the fence away as being on the Ballantine ranch, had 
been communicated to W. H. Miles. The latter part of the 
offer might possibly have been material. If such matters 
had been told Mr. Miles, and he believed them, it would 
tend to create a bona-fide belief in his mind that Walker 
took down the fence as charged in these complaints. But 
the question asked and ruled out, was simply as to the fact 
of Walker’s removing other fences, which was, of course 
immaterial. What Miles in good faith supposed, was the 
only thing in question as to'the other fences. There was no 
error in refusing to permit this question. Carson v. Edge- 
worth, 43 Mich., 241, 5 N. W. Rep., 282; Bullock v. Lind- 
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say, 9 Gray [Mass.], 30. Even the rest of the offer was 
of very doubtful admissibility. 

The complaint of error in refusing the first instruction 
tendered by defendants is not well taken. It sought to tell 
the jury, in substance, that they should find for defendants 
unless they found the prosecutions were carried on by de- 
fendants, that the latter had no probable cause for believ- 
ing plaintiff guilty, and that defendants acted upon malice. 
This instruction was bad because it submitted to the jury 
an issue as to the carrying on of prosecutions, which is ad- 
mitted. The trial court in its instruction 1 stated that 
these things were alleged by plaintiff and plaintiff must 
prove “the material allegations of the petition.” By in- 
struction 3, the jury were told that the material allegations 
were that the prosecutions were malicious, were termi- 
nated, and were without probable cause. This sufficiently 
showed what was meant by “material allegations” in the 
former instruction. 

The third instruction is complained of as misinforming 
the jury as to the meaning of malice. There seems no 
definition of malice in it. In the following instruction, also 
‘ excepted to by defendants, malice is defined as “any indi- 
rect motive of wrong * * *”; and, “in the legal sense, any 
unlawful act which is done willfully and purposely to the 
injury of another is, as against that person, malicious; 
and by malice is meant, not the act but the reasonable mo- 
tive which prompts the act, it consists of a bad motive or 
such reckless disregard of the rights of others as to show 
an evil intent; it is an action based upon an improper mo- 
tive and does not necessarily presuppose personal hatred, 
ill will or revenge. The improper motive or want of proper 
motive inferable from a wrongful act based upon no reason- 
able ground constitutes of itself all the malice deemed 
essential in law to the.maintenance of the action. The 
malice necessary to be shown in order to maintain this 
action is not necessarily revenge or other base and malig- 
nant passion; whatever is done willfully and purposely, if 
it be at the same time wrong and unlawful, and that known 
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to the party, is in legal contemplation, malice; if, however, 
the accused is in fact guilty of the offense charged, that 
would be a complete defense in this action and it-would be 
immaterial whether the proceedings complained of were 
malicious or not.” There seems nothing of which defend- 
ants can complain in this instruction. Most of it is to be 
found approved in Tucker v. Cannon, 32 Nebr., 444, 446. 

The fifth instruction is complained of especially because 
it told the jury that to constitute probable cause for a 
criminal prosecution there must be enough facts and cir- 
cumstances to warrant “a cautious man in believing the 
accused guilty.” This language also seems to have been 
approved hy this court. Chicago, B. & Q. BR. Co. v. 
Krisht, 80 Nebr., 215, 229, and in Tucker v. Cannon, 32 
Nebr., 444, 446, on a rehearing of the latter case. The in- 
struction as a whole would be subject to the objection that 
it submits to the jury the question of probable cause. 
Doubtless this should not be done. An instruction upon 
hypothetical facts, in accordance with the evidence on 
each side, should be given, and the jury told that such facts 
show or do not show probable cause. Turner v. O’Brien, 5 
Nebr., 542. But the defendants in this case tendered an in- 
struction submitting, under a general definition, this ques- 
tion of probable cause to the jury, and can not be heard 
to complain that there was error in submitting it. 

It is urged that there was error in telling the jury in the 
seventh instruction that plaintiff’s discharge on the com- 
plaints was to be considered as tending to show innocence 
of the charge. No authority is cited for this complaint. In 
2 Greenleaf, Evidence, section 455, it is said that a dis- 
charge by an examining magistrate is prima-facie evidence 
of want of probable cause. Some cases are cited in the 
note to the effect that it does not amount to a prima-facie 
showing, but none that it is not admissible. It is not 
thought that there was error in this respect. 

It is complained that the court told the jury that plain- 
tiff, if entitled to recover, was entitled to damages for any 
injury to his reputation growing out of these prosecutions. 
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This is declared to be no action for libel and slander, and it 
is urged that there is no pleading of special damages to 
reputation and no proof of such damages. In Minneapolis 
Threshing Machine Co. v. Regier, 51 Nebr., 402, 408, it is 
declared that malicious prosecution is an attack upon 
reputation, and a plaintiff in an action for such injury, if 
successful, is entitled to damages on account of loss of 
reputation. It can not be said that there was no evidence 
tending to show an injury to reputation. It is true that 
the charge in this case was not an infamous one. It was a 
misdemeanor. There are some cases holding that for busi- 
ness loss by damage to reputation of a firm there can be 
no recovery without special allegations, but in this case it 
would seem that the public hearing would import some 
injury to reputation, dnd that the court was authorized in 
so instructing the jury. The damages found ($30) were 
certainly not such as to indicate prejudice to defendants 
by reason of the instruction on the measure of damages. 
The complaint as to the ninth instruction is too general 
to be considered. The objection to it seems to be mainly 
drawn from the claim that it was not based on the evidence. 
This in turn comes from counsel’s position that the evi- 
dence as to advice of attorneys established a complete de- 
fense. As that claim is not allowed, neither can this be. 
The general complaint of the instructions as a whole it 
seems unnecessary to consider. This, too, seems based in a 
great degree upon the proposition that defendants were 
shielded against this action by their advice from attorneys. 
The final error alleged is the admission in evidence of 
the reporter’s notes of testimony given by W. H. Miles in 
a civil action of Ballantine against Miles. The complaint 
is that notes were used as documentary evidence. This 
was not the use made of them. Defendants’ objection to so 
using them was sustained. The reporter was then asked if 
certain evidence was given, and to stateit. He did so. On 
cross-examination the reporter stated that he did not give 
this from recollection, but from reading the notes. Such 
use of the notes was permissible and the cross-examination 
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in no way tended to impair the witness’s previous state- 
ment as to what the testimony was. 

It is recommended that the judgment of the district 
court be affirmed. 


Losineipr and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


GeoRGH Baty v. ANNA M. ELROD ET AL.* 
FILeD DECEMBER 17, 1902. No, 12,213. 
Commissioner’s opinion, Department No. 1. 


1. Government Land: ADVERSE PossEssION: EVIDENCE: JuRy. As 
between individuals, possession of land acquired from the fed- 
eral government, may become adverse from the moment the 
entryman is entiled to his patent; and if there is no evidence 
as to when he became so entitled, it is proper to refuse an 
instruction which leaves it to the jury to determine when the 
possession became adverse. 


2. Ejectment: Paper TITLE: ADVERSE POSSESSION: INSTRUCTION. 
Where in an action of ejectment defendants rely on a paper 
title, and also, as an alternative defense, upon adverse posses- 
sion, an instruction which defines the latter, though it ignores 
the former defense, is not prejudicial to plaintiff. 


3. Adverse Possession: MISTAKEN BELIEF. In this state, possession 
may be adverse though the claimant occupies under a mistaken 
belief that the land is actually part of another tract, and that 
the true boundary is different than it really is. 


4, : Evipence. Evidence of admissions by an occupant tend- 
ing to show that his possession was not adverse, but which 
were not made until after sufficient time had elapsed to vest 
the title in him by adverse possession, is properly excluded. 


5. Boundary Line: Evipence: Non-Expert: SURVEYORS: MONUMENTS. 
In determining boundary lines between lands, the testimony 
of a non-expert, who claims to have located the line from gov- 
ernment monuments then in existence, may be accepted by the 
jury in preference to that of surveyors who have subsequently 
located a different line independently of such monuments. 


* Rehearing allowed. Judgment of affirmance adhered to. See 
opinion, p. 744, post. 
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: AGREEMENT TO RESURVEY: ADVERSE POSSESSION: ADMISSION. 
An agreement between adjacent land owners to have the exist 
ing boundary line resurveyed, is not such an admission of its 
incorrectness as will interrupt a claim of adverse possession by 
either. 


Error from the district court for Madison county. Ac- 
tion in ejectment involving title. Tried below before 
Cones, J. Judgment for defendants. Plaintiff brings 
error. Affirmed. 


John B. Barnes, Mark D. Tuler, Moyer and I'oster, for 
plaintiff in error. 


Tyler and AMfoyer: The burden of proving adverse pos- 
session rests upon the party alleging it. The doctrine of 
adverse possession is to be construed strictly, and such 
possession can not be made out by inference, but only by 
clear and positive proof. And this is especially true when 
the party in possession relies upon the statute of limita- 
tions. Weeping Water v. Reed, 21 Nebr., 261; Colvin v. 
Republican Valley Land Ass’n, 23 Nebr., 75. 


Hon. William Vincent Allen and Willis H. Reed, contra. 


LoBINGIER, C. 


This is an action of ejectment involving the title to a 
strip of Jand eighty rods long and about 100 feet wide, sit- 
uated in section 14, township 22 north, range 2 west, in 
Madison county, Nebraska. The north half of the south- 
west quarter of the section was entered as a homestead in 
1872, by one John Horsham, who received his patent from 
the government in 1881, and conveyed the land to the de- 
fendants jointly in 1882. The latter, who are husband and 
wife, conveyed the land to their daughter in 1894, and she 
on the same day conveyed to her mother, the defendant 
Mrs. Anna M. Elrod, who claims to be the owner of the 
tract entered by Horsham, including the disputed strip. 
The southeast quarter of the section was entered as a 
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homestead in 1876 by one John Miller, whose patent was 
issued in 1884. Plaintiff claims as the grantee of Miller’s 
heirs, his deed having been executed in 1897, and also 
claims as his west boundary the west line of the disputed 
strip. Defendant, Mrs. Elrod, on the other hand, claims 
that the east line of the disputed strip is the true bound- 
ary of her land. , 

This action was begun on January 17, 1900; plaintiff’s 
theory being that the disputed strip was a part of the 
southeast quarter which he acquired by his deed from the 
Miller heirs. The theory of defense is twofold: (1) That 
the disputed strip is really a part of the southwest quarter 
and, therefore, passed under the government patent and 
the deed from Horsham; (2) that even if it be conceded 
that the disputed strip is a part of the southeast quarter, 
nevertheless, Mrs. Elrod has acquired title by adverse pos- 
session. 

We shall first consider the errors assigned with refer- 
ence to the instructions. Plaintiff requested the court to 
charge the jury as follows: 

“You are instructed that adverse possession of land 
formerly owned by the United States can only be computed 
against the person who may acquire or purchase such land 
from the government, from the date when the purchaser 
or homesteader is entitled to a patent from the government. 
And, therefore, in this case, if you find from the evidence 
that the strip of land in controversy was a part of the 
southeast quarter of section 14, town 22, range 2 west, 6th 
P. M., in Madison county, then you will not consider any 
evidence as to the adverse possession of said strip of land 
by Horsham or any one else until the date when you shall 
find from the evidence that John Miller, the patentee of 
said southeast quarter, was entitled to a patent to said 
land from the United States.” 

This instruction was refused, and we think rightly, be- 
cause it was not applicable to or based upon any evidence. 
Plaintiff made no attempt to show when Miller was “en- 
titled to a patent from the government.” The beginning of 

53 
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adverse possession was not, as is claimed elsewhere in 
plaintiff in error’s brief, deferred until the issuance of the 
patent, but as was declared by this court in Carroll v. 
Patrick, 23 Nebr., 834, 847, “as between individuals, the 
statute of limitation begins to run from the time the party 
entering the land did all that was required of him to per. 
fect his purchase.” The doctrine of this case is in no way 
qualified by Mills v. Traver, 35 Nebr., 292, for it is there 
said (p. 296): “The statute of limitations did not com- 
mence to run against defendant in error until his right to 
the patent was complete.” In this case Miller may have 
been entitled to his patent years before it was actually is- 
sued. Indeed, it is a matter of common knowledge that the 
patentee frequently, if not usually, does not receive his 
patent until a considerable time after-he might have de- 
manded it. There could be no presumption, then, that 
Miller’s patent was issued the moment he was entitled to 
it; and in the absence of any evidence as to when his right 
to a patent accrued, it would clearly have been error to 
have given the instruction asked. 

Complaint is also made of the following instruction 
given by the court: 

“The person who has been in the adverse possession of a 
tract of land and in person and by his grantors continu- 
ously for more than ten year’s before the commencement of 
an action to eject him therefrom becomes the owner thereof 
regardless whether he had originally any title thereto or 
not. To constitute adverse possession such as to invest a 
party claiming it with title to and right of possession of 
the land in dispute the possession must have been open, 
visible, notorious, exclusive and adverse for more than ten 
years before the commencement of the action. The pos- 
session must have been such as was consistent with the na- 
ture of the property and is indicative of an honest claim 
of ownership thereof; and if you find from the evidence in 
this case that Anna M. Elrod by herself and her grantors 
John Horsham, James Elrod and Celia Elrod was for 
more than ten years continuously before the commence- 
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ment of this case, to wit the 17th day of January, 1900, in 
the open, visible, notorious, exclusive adverse possession 
of the premises in dispute, claiming to own the same, your 
verdict must be for the defendant.” 

It is claimed that this was inapplicable to the evidence, 
because. Horsham’s possession terminated in 1883, while 
the patent for the southwest quarter was not issued until 
1884, and that as there could be no adverse possession 
against the government, Horsham’s possession could not be 
included. But aside from the fact that the possession, as 
we have just seen, might, and probably did, become adverse 
before the issue of the patent, there is the further fact that 
the objection is based on the theory that the disputed strip 
is a part of the southeast quarter. But defendants claim 
it as a part of the southwest quarter, and introduced evi- 
dence in support of their claim, and Horsham’s possession 
continued about two years after the patent for that quarter 
was issued. Thus, the instruction was applicable to de- 
fendants’ theory, though not to plaintifi’s, and was also 
pertinent to the evidence offered by the former. It is true 
that if defendants established their claim that the disputed 
strip was a part of the southwest quarter, they would not 
need to rely upon adverse possession, since their paper title 
would be sufficient. But we are unable to see how plaintiff 
could be prejudiced by permitting them to rely entirely 
upon adverse possession if they chose. For the same rea- 
sons, we think the court committed no error in receiving 
evidence of Horsham’s occupancy and cultivation of the 
tract in controversy. 

Plaintiff also presented requests (3 and 4) for instruc- 
tions to the effect that the defendants’ possession of 
the disputed strip was not adverse if they did not claim 
or intend to occupy more land than their deed from Hor- 
sham called for, or if they were merely claiming up to the 
east line of the strip, under the mistaken belief that it was 
the true boundary line of the southwest quarter; and 
counsel relies upon Grube v. Wells, 34 Ia., 148, to support 
these requests. Such, indeed, appears to be the law of - 
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Iowa, but not of this jurisdiction. “If one, by mistake, in- 
close the land of another, and claim it as his own, to cer- 
tain fixed monuments or boundaries, his actual and un- 
interrupted possession as owner for the statutory period 
will work a disseizin and his title will be perfect.” Ober- 
nalte v. Edgar, 28 Nebr., 70; Levy v. Yerga, 25 Nebr., 764; 
Tex v. Pflug, 24 Nebr., 666. In the first of these cases, 
Grube v. Wells, 34 Ia., 148, was before this court, being 
cited by the unsuccessful party; and the departure from its 
doctrine may, therefore, be considered as an express dis- 
approval of it. Hence these instructions were properly 
refused. 

Error is assigned on account of the exclusion of the writ- 
ten statement of Frank Miller, one of the plaintiff’s grant- 
ors, relative to alleged conversations with the defendant 
James Elvod, in which the latter agreed to have the bound- 
ary determined by survey and to pay rent for any land 
afterward used which was found to belong to plaintiff. 
This statement was not sworn to or otherwise authenti- 
cated, but was offered by plaintiff in rebuttal pursuant to 
the following stipulation: 

“It is agreed that the foregoing statement may be re- 
ceived in evidence in Baty v. Elrod et al. the same as the 
deposition of Frank Miller, except as to any objections 
which the defendants may make except as to the compe- 
tency of the statement of testimony. Such objections to 
be taken the same as though made by the defendants in 
court or to the deposition if taken in regular. It is agreed 
that if the said Miller was in court he would testify as 
above, but defendants waive no objections which they 
might make to the evidence except as to its competency, 
all other objections to be made upon the trial.” 

The language of this stipulation is somewhat ambigu- 
ous, but we think it fairly inferable from its terms that the 
defendants reserved the right to offer any objection on the 
_ trial which they might have interposed had the party been 
present as a witness—in other words, that they waived ob- 
jections as to the mode of taking evidence only, and not to 
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its admissibility. At any rate, we are not disposed to 
indulge presumptions in favor of a document of this kind, 
containing evidence purporting to be of the most vital im- 
portance to both parties, but introduced without the oppor- 
tunity of cross-examination, and without even having the 
sanction of an oath; no reason being shown why the testi- 
mony could not have been taken in the regular way. 

Defendants objected to the offer “as incompetent, irrele- 
vant, immaterial and not proper rebuttal evidence.” 
It is well settled that the admissions of a husband, 
merely as such, respecting the separate estate of his wife, 
are not competent evidence against the latter. 1 Am. & 
Eng. Ency. Law [2d ed.], 700. Cf. Woodruff v. White, 
25 Nebr., 745. As Mrs. Elrod is not claimed to have been 
present at any of these alleged conversations, and as the 
offer was general, and not restricted so as to bind James 
Elrod only, it seems to be governed by the rule just stated, 
especially in view of the fact that Mrs. Elrod is the only 
defendant now claiming title to the disputed strip, and 
that it is her title alone which would be affected by the 
alleged admission. A stronger objection to the offer, how- 
ever, is that the admission does not purport to have been 
made before the period necessary for possession to become 
adverse had elapsed. The time of the alleged agreement 
as to the survey is fixed as the spring of 1895, and this was 
more than ten years even after the issue of Miller’s patent, 
and as we have already seen, the statute may have, and 
had commenced to run before the patent was issued. 
Any admission must be shown to have been made before 
the statute has closed upon the title of the party making it. 
Bradford v. Guthrie, 4 Brewster [Pa.], 351, 361. The 
exclusion of this paper was, therefore, not erroneous. 

It is claimed that the verdict is not sustained by suffi- 
cient evidence, but it seems ample to support both theories 
of defense, especially in view of the familiar rule that a 
plaintiff in ejectment must recover on the strength of his 
own title, not on the weakness of his adversary’s. The 
question whether the disputed tract lay in the southwest 
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or southeast quarter was, of course, merely a question as 
to the locus of the true boundary line. Plaintiff intro- 
duced the field notes of the government survey and also 
called two surveyors who had made a survey of the land, 
and had run the line so that it coincided with the west line 
of the disputed strip. But it was conceded that this 
survey was not made from any government monuments on 
the half or quarter section line, and that these had been 
destroyed, or at least were not found. On the other hand, 
Horsham testified that when he entered the land in 1872, 
he found the quarter-section mounds on the north and 
south lines of the section and traced the half-section line, 
which was his boundary, from these. This testimony was : 
competent, for “it required no professional skill or mathe- 
matical knowledge to qualify a witness * * * to tes- 
tify as to the existence of the corner stones” (Obernalic 
v. Edgar, 28 Nebr., 70, 78), and the same is true of mourids 
and other monuments. The jury had a right to believe 
Horsham’s statement that these mounds were in plain 
sight when he entered the land, and, if his testimony were 
true, these were monuments which would control courses 
and distances (Johnson v. Preston, 9 Nebr., 474; Thomp- 
son v. Harris, 40 Nebr., 230; Peterson v. Skjelver, 43 
Nebr., 663, 666), dnd a survey made long subsequent and 
independently of such monuments would not prevail 
against them. “Positive and uncontradicted testimony of 
competent witnesses as to the location of original govern- 
ment corners, as seen by them, will prevail over the loca- 
tion of such corners as found by a resurvey.” Mills v. 
Penny ,74 Ja.,172. Mrs. Elrod also testified that Frank Mil- 
ler, one of plaintiff’s grantors, informed defendants that be 
and his father had destroyed the south mound, and this 
evidence is nowhere contradicted. In view of this, we 
think the jury was justified in finding that the true 
boundary line was the one located by Horsham from the 
government monuments. 

The evidence as to the alternative defense of adverse 
possession also seems to be sufficient. Defendants have ~ 
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occupied the disputed strip since 1883. They (or at least 
one of them) have cultivated it, planted an orchard, and 
placed improvements thereon. Both of them testify that 
they have always understood the disputed tract to be a 
part of their land and have continuously claimed it as 
such. The strongest item of testimony in support of 
plaintiff’s theory that defendants’ adverse possession has 
been interrupted, is the statement of one Cherluke, who 
gives the following version of a conversation between 
Frank Miller and the defendant James Elrod: “He [El- 
rod] said as soon as they had money they would have it 
surveyed and they would have the line right, put the fence 
where it belonged.” This statement is not claimed to have 
been made in Mrs. Elrod’s presence or with her knowledge. 
Moreover, at most, it can hardly be said to constitute an 
admission against defendants’ title or a concession that 
they were not claiming adversely. Elrod may have been 
willing to have had the land surveyed, and “the line right 
and the fence put where it belonged,” and still have been 
consistent in his claim that the disputed strip was a part 
of the land conveyed to Horsham. We do not think that 
one who merely agrees with his neighbor to have his land 
surveyed and his boundaries adjusted thereby impeaches 
his title or yields his claim to the ownership of.the land. 
He may be certain of the correctness of his boundaries, 
and still, in order to satisfy his neighbor, consent to a 
formal survey. We conclude, therefore, that the jury 
could hardly have found otherwise on the question of 
adverse possession, and that even if the instructions might 
have been faulty, the verdict would still need to be upheld, 
because it was the only one justified by the evidence. 

We therefore recommend that the judgment be affirmed. 


HASTINGS and KrirKPATRIck, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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The following opinion on rehearing was filed Noveinber . 
5, 1903. Judgment of affirmance adhered to: 


Commissioner’s qpinion. Department No. 1. 


1. Evidence of Adverse Possession. Evidence held to show that de- 
fendant and her grantors originally took pussession of the land 
in dispute as owners, and have ever since so claimed and held it. 


2. U. S. Survey Field Notes: Evivence. Plaintiff’s showing the 
United States survey field notes, when applied to the land in 
dispute by a competent surveyor, supported his contention as 
to the boundary line in dispute, held sufficient where the monu- 
ments of the government survey are no longer recognizable, 
to take that question to the jury, notwithstanding a former 
owner swore to the other location of the line as having been 
originally made from the government quarter-corner mounds. 


3. Evidence: SratutTe or Lnsrarions. Evidence tendered by plain- 
tiff as to an agreement to survey the land und relocate the 
line, if taken as true by the jury, held to be sufficient to pre- 
vent the further running of the statute of limitations, if such 
agreement had been shown to have been made before action 
was barred. : 


4, Title: Bunpren or Proor. Burden of proof to show that owing 
to the title of plaintiff’s grantor from the United States not 
having been perfected for some years after he took possession 
of the land, defendant’s possession under claim of ownership 
would not date from the time his possession became adverse 
to plaintiff’s, is on plaintiff. 


5. Evidence. Evidence offered by plaintiff did not tend to show that 
the agreement claimed by plaintiff to survey the land and relo- 
eate the fence, was made before the lapse of ten years from 
the time when the ancestor of plaintiff’s grantors was entitled 
to a patent, and was therefore insufficient to authorize a ver- 
dict for plaintiff. 


HASTINGS, C. 


This is a rehearing of the case which appears ante, 
page 735. As indicated in that opinion, it is an ejectment 
case growing out of a disputed boundary. The defend- 
ant Mrs, Elrod is occupying a strip of land 85.5 feet wide 
on the north and 100 feet wide at the south, and along 
the east line of her north half of the southwest quarter 
of the section. This eighty acres, with the one lying 
directly north of it, the south half of the northwest quar- 
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ter, was entered under the Homestead Act in the fall of 
1872 by John Horsham. He proved up five years later 
and obtained his patent in 1880. In 1882 he sold the en- 
tire tract to Mr. and Mrs. Elrod, conveying title to them 
jointly, and in 1894, by conveyance to a daughter, and by 
her to the wife, the title to the north half of the southwest 
quarter was placed in Mrs. Elrod. Horsham lived on 
the land till some time in 1876, when he took a timber 
claim, on which he stayed most of the time, but continued 
to rent and cultivate this tract until he sold it in 1882. He 
testifies that as soon as he went into possession in May, 
1873, he, with some neighbors, especially one Carter, who 
had settled upon the south half of the northeast quarter of 
the section, located the lines by means of the quarter-sec- 
tion mounds, which he says at that time were plain. In 
1874 he broke a fire-guard alone the east line and planted 
a row of trees, as he says, three and one-half feet west of 
the line for some distance south of the centre of the sec- 
tion. Some time later than Horsham’s settlement, at what 
date does not distinctly appear, John Miller entered the 
southeast quarter. There is attached to the record a copy 
of a patent to him dated March 15, 1884. We are unable 
to find any reference to this exhibit in the testimony, or 
anything to show that it was considered by the jury, but 
it is referred to and accepted by the defendants in error, 
and it will be assumed to be in the case. Plaintiff claims 
by purchase in 1897 from the heirs of John Miller, who 
died prior to April, 1891. 

The defenses urged against plaintiff’s claim are two: 
That the land claimed is really a part of the southwest 
quarter, and adverse possession. So far as the first defense 
is concerned, both sides claim that there is no question 
of their right. Plaintiff’s claim rests upon a survey by the 
county surveyor of the section, applying the government 
field notes, according to which defendant is holding 85.5 
feet east of the line at the centre of the section and 100 
feet east of it at her southeast corner. The county sur- 
veyor could find no quarter corners either on the south or 
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on the north line of the section. Defendant rests her claim 
as to the boundary on the testimony of Horsham, who says 
he found both of the quarter-corner mounds, and with 
Carter traced the centre line from one to the other by 
means of stakes, and so located his first fireguard and 
row of trees. No other evidence as to the location of these 
quarter corners, or as to the mounds which Horsham says 
-marked them in 1873, appears. If the jury believed it, and 
found that it indicated the true position of the monu- 
ments as placed by the government surveyors, it would, 
as indicated in the former opinion, prevail over the field 
notes as applied by the county surveyor. On the other 
hand, the field notes and the new survey tend to show that 
Horsham’s statement is either false or mistaken, and it 
can not be said that there is no proof to support the new 
boundary line. Plaintiff is entitled to have his case sub- 
mitted to a jury as to the true location of the boundary, 
unless the defense of adverse possession is absolutely es- 
tablished. If the latter is an open question, plaintiff is 
entitled to have it submitted fairly. 

The errors complained of relate to the submission of the 
question of adverse possession. At the former hearing it 
was concluded that plaintiff’s necessary position was that 
in case of an honest mistake as to a boundary line there 
could be no adverse holding of land beyond the occu- 
pant’s true line. Plaintiff’s position then seemed to be 
that in such cases the tenant claimed to the supposed line 
because he took it for the true one, and if, in fact, it was 
not the true one, then that fact prevented his intending to 
hold as owner, and took away the adverse character of the 
holding. Courts of high authority have followed this 
reasoning, notwithstanding the patent result that the stat- 
ute of limitations is thereby repealéd as to honest holdings 
by mistake, and is left in full force to help the tenant who 
has knowingly intruded upon another person’s premises. 
AS was indicated in the former opinion, such is not the 
holding of this court. If the defendant and her grantors 
took possession of the land and claimed the boundary line 
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as fixed by their holding, that they claimed it because they 
supposed it the true line, does not prevent their having 
claimed it. Whether or not. they would have done so with 
better knowledge of the true line, it is not necessary to 
inquire. They had no such knowledge. It is not necessary 
on this point to add to the citations in the former opinion, 
further than to say that neither the result nor the reason- 
ing in Clark v. Thornburg, ante, page 717, tend to estab- 
lish a different doctrine. In that case, the holding, of 
nearly the same length of time as in the present one, was 
found by the jury to be permissive only, and on the ex- 
press understanding that when the true line should be 
ascertained it should be accepted. The evidence was held 
to support such a finding. 

The former opinion in this case, while finding no preju- 
dicial error in the manner in which the question of ad- 
verse possession was submitted, expresses at least a doubt 
whether sufficient evidence was tendered as to the per- 
missive character of defendant’s admitted holding to war- 
rant any submission of it to the jury at all. The actual 
possession of defendant and her grantors from 1873 to 
the present time is.undisputed. It is equally undisputed 
that during the whole time they have been claiming owner- 
ship by reason of Horsham’s original location of the 
boundary. Before looking further into alleged errors in 
submitting the question of adverse possession, it would be 
well to see what evidence, both that rejected as well as that 
admitted, is relied upon to do away with these admitted 
facts. The testimony offered on this subject is not exten- 
sive. Fred Cherluke swears (bill of exceptions, page 106), 
in answer to a question whether he heard a conversation be- 
tween Frank Miller and Mr. Elrod in the spring of 1892, 
“J did.” Asked whether Frank Miller said that Elrod had 
his fence too far over on their land, he answered, “Yes, sir.” 
Asked if Elrod did not say he shouldn’t bring up that old 
. dispute-—just wait until after he got means and they 
would have the land surveyed and the fence put where it 
belonged, Cherluke’s reply was: “fe said as soon as they 
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had money they would have it surveyed and have the line 
right, put the fence where it belonged.” Mr. Elrod had 
been asked about this conversation on cross-examination, 
and had denied any recollection of it. The surveyor’s evi- 
dence to the payment of his charges by the two parties, 
jointly, was tendered aud’ refused. The testimony of 
George Miller to the effect that on the occasion of the sur- 
vey, in 1895, Elrod remarked that the new line ran close 
to his house, and witness suggested that Miller would no 
doubt give him time to get his house back and Elrod re- 
sponded, “Yes, I think he will,” was tendered and refused. 
A sworn statement, Exhibit J, by the Frank Miller re- 
ferred to by Cherluke, was tendered and refused, notwith- 
standing a stipulation that it should have the effect of a 
regularly taken deposition. Upon this point the state- 
ment says that prior to 1895 he had many talks with Mr. 
Elrod about the line and often insisted that the fence was 
a considerable distance on the southeast quarter; that 
Elrod, on different occasions, said the land should be sur- 
veyed and the fence put right, once in Cherluke’s presence 
—no one else’s whom the witness could recall; that the 
survey was put off from time to time till May, 1895, when, 
by witness’s demand, Surveyor Thatch made his first sur- 
vey, and was paid one-half his fees by each of them; that 
the line on the east was found to be as claimed by plain- 
tiff, and the Elrod line on the south between the north and 
south halves of the southwest quarter was a couple of rods 
too far south; that Elrod had plowed the strip on the 
south, and proposed, as it was late in the season, to leave 
things as they were that year, and proposed to give a 
strip along the south for the land on the east; that no ob- 
jections were made by Miller, except that, as the land be- 
longed to his father’s heirs, he could make no such ar- 
rangement; that Elrod never claimed at this time more 
land than the Thatch survey gave him; that he made no 
claim of adverse possssion; that some months after the 
Thatch survey, witness moved his half of the fence along 
the south line of Mr. Elrod’s north half of the southwest 
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quarter to the line fixed by Thatch, without objection by 
Elrod; that Elrod objected to moving his fence along that 
line immediately after the survey because he had plowed 
the land there, but said he would rent the land along that 
south line for that season; that when the Thatch survey of 
1895 was being made some one said, “Elrod, this takes your 
house in.” “I don’t care so much about that, I can move 
the house back, but I hate to lose the trees,” was the reply. 
Witness had no talk with Mrs. Elrod. This statement was 
offered first in connection with some objectionable con- 
clusions of the witness which prefaced it, and afterward 
the statements above summarized were separately offered. 
There seems to be shown enough authority on Mr. Elrod’s 
part to act for his wife, so that these statements, if they 
are sufficient to stop the running of the statute, should 
have gone to the jury together with the question as to the 
authority for making them. 

The question then is whether the statements here shown 
are enough to stop the running of the statute in Mrs. El- 
rod’s favor, assuming that they were made and were by 
her authority. Plaintiff declares that they are sufficient, 
not only to raise a question as to the adverse character of 
the possession, but to conclusively show that it was not 
adverse. Defendant’s counsel, on the other hand, declare 
that it can not be held to have any such effect. Beyond all 
doubt, if the possession had been taken under an agree- 
ment to hold provisionally, or if shortly after it was 
gained, the question had been raised and possession had 
been retained under an agreement to survey and relocate 
the line, the authorities are clear that this is only a per- 
missive holding. Clark v. Thornburg, ante, page 717. In 
this case, however, the possession dates from 1878, when 
Horsham located the lines. The first raising of the ques- 
tion which appears is in Cherluke’s conversation in the 
spring of 1892. The mere holding of that conversation by 
itself would not stop the running of the statute. It cer- 
tainly was not enough to change the character of the 
possession, but if the statement of Frank Miller is true, . 
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time before May, 1895, an agreement was made that would 
stop the running of the statute if the action was not 
previously barred. 

It becomes necessary, therefore, to examine somewhat 
carefully when the bar of the statute became complete. 
Counsel for plaintiff say that adverse possession must 
be made out by defendant. This is true, but the defend- 
ant’s possession here was against all the world. On March 
15 Miller’s patent for the southeast quarter of the section 
was issued. Does the making of a prima-facie case of ad- 
verse possession involve the showing of when the United 
States government title was extinguished? Both of these 
parties had been in possession of their respective holdings 
long enough for the statute to have fully run long before 
1892. If the Millers, or their grantee, did not wish the 
statute to run from the time they went into possession, 
they should have shown the date at which their ancestor 
became entitled to the patent. We can not subscribe to 
the doctrine that to make out a prima-facie case of ad- 
verse possession, the title of the government in the land 
must be shown to be extinct. It is true that the posses- 
sion is presumed to be subordinate to that of the true 
owner. The occupant must distinctly prove the adverse 
character of his possession. Where, however, such a pos- 
session is shown, one who wishes to defeat its effect by 
showing that his own title was derived from the govern- 
ment within the statutory time, should show that fact. 

The date of the patent, and its recital that Miller had 
previously complied with the homestead act, and was en- 
titled to his patent, merely shows that his title dates back 
at least to March 15, 1884. It does not show how much 
farther it may have dated back. The Thatch survey was 
in 1895. The agreement relied upon to stop the running 
of the statute is not by the evidence affirmatively dated 
back of that time. We are of the opinion that, taking into 
consideration all of the plaintiff’s rejected evidence, there 
is not enough here to show that the entire arrangement was 
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not after the statute had fully run. In that case a verdict 
for plaintiff could not have been upheld. This, of course, 
is upon the assumption that the holding under a claim of 
ownership for the full ten years establishes a priima-facie 
case, and that the burden of defeating it by showing a later 
acquirement of title from the government is on the plain- 
tiff. Of course, ripe adverse possession is not defeated by 
a subsequent admission of title. Stuyvesant v. Tompkins, 
9 Johns. [N. Y.], 61; Dunham v. Stuyvesant, 11 Johns. 
[N. Y.], 569. 

‘Adopting thus the conclusion of the former opinion that 
plaintiff’s evidence is insufficient to warrant a verdict in 
his favor, it becomes unnecessary to review again the er- 
rors he alleges. 


It is recommended that the former conclusion be adhered 
to. 


AmeEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the fore- 
going opinion, the conclusion of the former opinion is 
adhered to. . : 


IsaBeLuaA A, OAKLEY Vv. JOHN Carr. 
FILED DECEMBER 17, 1902. No. 12,276. 
Commissioner’s opinion, Department No. 1. . 


1. Note: Dishonor: Notice: Inporser. Notice of dishonor of a 
promissory note is sufficient if sent to the last indorser by 
the first mail of the day following dishonor, even though such 
indorser is an agent for collection, merely, and he is entitled 
to one additional day to notify the indorser immediately pre- 
ceding him. 


2. 3 : : SECOND INDORSER: SATURDAY: MONDAY. 
Where such last indorser receives the notice of dishonor on 
Saturday, his notice to the next prior indorser is timely if 
served on the following Monday. 


: ADOPTION OF AN OLD Notice. The 
notice served by the last indorser need not be actually prepared 


. 


3. 
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by him, but he may adopt and utilize for that purpose a notice 
sent him by the protesting officer, addressed to the next prior 
indorser. 


4. Action on Promissory Note: AVERMENT: NoTricE OF DISHONOR. 
In an action on a promissory note, an averment by the holder 
“that he caused due notice of dishonor to be served on the 
last indorser but one, is sufficient, in the absence of a motion 
to make more specific, to admit evidence that the notice was 
given to the last indorser and by him transmitted to the one 
next prior. 


Erzor from the district court for Lancaster county. 
Action in the nature of assumpsit on one promissory note. 
Tried below before Frost, J. Judgment for defendant. 
Plaintiff brings error. Reversed. 


Samuel J. Tuttle, for plaintiff in error. 
Thomas J. Doyle and George W. Berge, contra. 


LoBINGIER, C. 


This is an action on a promissory note executed and 
delivered by one U. O. Anderson, of Seward, Nebraska, 
to defendant in error, who is a resident of Lincoln, and 
who, before maturity of the note, indorsed it in blank and 
sold it to plaintiff in error. By its terms the note became 
due December 5, 1899, the three days of grace expiring 
on December 8. Some time before the first-named date it 
was deposited for collection with the First National Bank 
of’ Lincoln, which forwarded it to a correspondent bank 
at Seward, having first indorsed as follows: “Pay any 
bank or banker or order. First Nat. Bank, Lincoln, Neb. 
H. S. Freeman, Cashier.” On the last day of grace, a 
notary employed by the Seward bank presented the note 
for payment at the maker’s office and residence, and, not 
finding him at either place, the note was duly protested.. 
On the same day the notary mailed a notice of protest 
to the maker at Seward, another to the First National 
Bank of Lincoln, and.a third, directed as follows: “John 
Carr, Lincoln, Nebr., care of First National Bank,”—all of 
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these notices being deposited in the Seward post office 
not later than the evening of December 8. The first mail 
from Seward to Lincoln, if on time, was delivered at the 
Lincoln post office about 11 o’clock, and there was a reg- 
ular delivery by carriers about 12 o’clock. The mail of 
the First National Bank, however, was delivered by its 
own special messenger, and the letter addressed to Carr 
was by this messenger carried with the bank’s other mail, 
and appears to have reached the bank some time after 
noon of the 9th, which was Saturday. The cashier of 
the bank testifies that before 2 o’clock on that day, a notice’ 
of dishonor from the Lincoln bank was mailed to defend- 
ant in error, but the latter testifies that he never received 
it. The notice from the notary at Seward, however, was 
given to the messenger of the Lincoln bank and by him 
delivered to defendant in error on Monday forenoon at 
10:40; one of the clerks having previously noted in pen- 
cil on the envelope defendant in error’s address, “52 
Brownell Block.” This action is brought against the in- 
dorser alone, and the sole defense is that the notice of dis- 
honor was not served in time. There was a trial to the 
court, a jury being waived, and a judgment for defendant 
of which plaintiff now seeks a reversal by error pro- 
ceedings. 

At common law, by the weight of authority, the indorser 
of a dishonored note or bill was entitled to notice thereof 
on the day following the dishonor, if he resided in the 
same town with the maker; and if he resided elsewhere, 
the notice was required to be posted by the first season- 
able mail sent on the day following dishonor. The rule 
was not universal. In Bank of North America v. 
M’Knight, 1 Yeates [Pa.], 145, an indorser living in the 
same city with the maker was held, though not notified 
until the second day after dishonor. Moreover, we have 
in this state a statute governing such cases, which pro- 
vides that “notice of non-payment, or non-acceptance 
thereof to the indorser within a reasonable time, shall be 
adjudged due diligence.” Compiled Statutes, ch. 41, sec. 

54 
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3.* Whether this statute enlarges the common-law lia- 
bility of the indorser and restricts his rights as to notice, 
or whether it is intended merely to reenact the rule of 
the lex mercatoria, is a question which we need not here 
determine, because, aS we view it, the case at bar is gov- 
erned by a different principle, presently to be discussed. 
Suffice it to say that the cases relied upon in the able 
and ingenious argument for defendant in error were de- 
cided in jurisdictions which are without such a statute as 
ours. But the same jaw merchant which required the no- 
tice of dishonor to be given or sent on the day following 
non-payment also limited the duty of the holder or pro- 
testing officer in this regard to notifying the last in- 
dorser, who in turn was allowed an additional day to 
send notice to the indorser immediately preceding him, 
and so on until all had been notified. 2 Randolph, Com- 
mercial Paper, sec. 1261. Thus in the case before us the 
notary was not legally bound to notify Carr at all. It 
would have been sufficient had he simply sent the one 
notice to the First National Bank, which was the last 
indorser, and the latter would have had until the follow- 
ing business day to notify Carr. As the bank received 
its notice on Saturday, it would, under this rule, have 
until the following Monday to send its notice to defend- 
ant in error, for in such cases, the intervening Sunday is 
not to becounted. Hagle Bank v. Chapin, 3 Pick. [Mass.], 
180; Agnew v. Bank, 2 H. & G. [Md.], 478, and many 
cases cited in Century Digest, vol. 7, sec. 1169. 

It is claimed, however, that this doctrine should not be 
applied to a case like this, where the last indorser had 
received and indorsed the note simply for collection. It 
will be remembered that the indorsements themselves were 
not such as to disclose that the Lincoln bank was an in- 
dorsee for collection only. Carr had indorsed the note 
in blank and the Lincoln bank had indorsed it merely so 
that its correspondent might collect, and there was noth- 
ing to indicate to the notary but that the Lincoln bank 

*Cobbey’s Annotated Statutes, sec. 8902. 
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was the holder as well as the last indorser. But aside 
from this, no authority is cited for the exception con- 
tended for by plaintiff in error in the case of indorsers 
who hold for collection only. On the other hand, there 
is ample support for the proposition that it is sufficient 
to notify such indorsers in the same way as other last 
indorsers are notified and that prior indorsers may be 
held by virtue of the usual notice from them. Carmena 
v. Bank of Louisiana, 1 La. Ann., 369; Hagle Bank v. 
Hathaway, 5 Met. [Mass.], 212; Brown v. Ferguson," 4 
Leigh [Va.}, 37; Linn v. Horton, 17 Wis., *151; 2 Ran- 
dolph, Commercial Paper, secs. 1241, 1262. Boyer v. 
Richardson, 52 Nebr., 156, cited by defendant in error; 
in no way conflicts with the foregoing. The court there 
was simply considering the effect of an indorsement for 
collection on the title to a note, and held that such an 
indorsee acquired no right of action against a prior in- 
dorser. 

But it is contended that the First National Bank has 
never so notified Carr, “They simply attended to the 
courtesy of seeing that Carr eventually got a letter 
that was sent to him in their care without even know- 
ing its contents.” If it had developed that the letter which 
the bank delivered to Carr by its messenger was not in 
fact a notice of dishonor, and none other had been sent, 
he, of course, would have been released from liability. 
In taking the course it did, the bank might have been 
assuming some risk, though it must be remembered that 
its agent claimed to have mailed a separate letter to Carr, 
and testified that it was their custom, out of ample cau- 
tion, to adopt in such cases both methods of notification. 
But since the letter delivered to Carr was complete and 
sufficient notice of dishonor, we are unable to see how it 
can profit defendant in error that it was not actually pre- 
pared by the clerks or cfficers of the Lincoln bank. The 
latter had a right to employ such agencies as it saw fit, 
both in the preparation and delivery of the notice; among 

#24 Am. Dec., 707. 
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others, it had a right to adopt and utilize the work of the 
notary employed by its correspondent bank at Seward. 
The form of the notice and the time of its delivery are the 
important elements. Who may have prepared it, provided 
it was done by authority, we deem unimportant. It seems to 
us, therefore, that this letter from the notary, received by 
the Lincoln bank in the due course of mail and sent by it 
- with a notation of his office address to defendant in error 
on the next business day, was a sufficient compliance 
with the rules of the law merchant as well as with the 
requirements of our statute. 

But it is urged that plaintiff in error did not, in the 
trial court, rely upon this so-called doctrine of the “se- 
quence of notices,” but claimed to have notified Carr 
directly. What plaintiff in error’s counsel may have 
urged in his argument below we have no means of know- 
ing, nor do we deem it material. In the petition, which 
is our only guide in determining what was the cause of 
action, it is alleged, after setting forth the non-payment 
of the note, that plaintiff ‘caused due notice of such de- 
mand and non-payment to be forthwith served upon said 
defendant, said John Carr, and he duly received such no- 
tice.” It will be seen that this is not an averment that 
plaintiff notified Carr directly but merely that she “caused 
due notice * * * to be served”; and it would seem 
to constitute a sufficient compliance with gection 129 of 
the Code, requiring the facts “which fix liability” to be 
stated. Whether the allegation might‘not have been open 
to a motion to make it more specific by stating the man- 
ner and means of service, we need not now inquire, for 
no motion of the kind was made; and, in its absence, the 
averment was certainly sufficient to permit the intro- 
duction of evidence that the notice was served by an 
agent for collection employed by the plaintiff. At any 
rate, no objection was made to the admission of such evi- 
dence, and we are unable to see how the alleged variance 
in the theory of recovery, even if it existed, could now 
avail defendant in error. 
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The conclusions at which we have arrived might, we 
think, be reached in «nother way and still satisfy the 
strict requirements of the law merchant. Under that 
law, where a note or bill is sent by the holder to an agent 
in another town for presentment to the maker, the agent 
is allowed one day to post the notice of dishonor to his 
principal, and the latter is entitled to an additional day 
to send notice to the last indorser, and the agent is not 
required to notify the indorser directly, though this would 
afford him earlier notice. Hillis v. Commercial Bank,* 
7 How. [Miss.], 294; Lawson v. Farmers’ Bank, 1 Ohio 
St., 206; Church v. Barlow, 9 Pick. [Mass.], 547; United 
States Bank v. Goddard,t 5 Mason [U.S. C. C.], 366; State 
Bank v. Ayres t 7 N. J. Law, *130; 2 Randolph, Commer- 
cial Paper, sec. 1262. If, therefore, in the case at bar, the 
notary had sent the notice of dishonor directly to plaintiff 
in error and she had received it in the due course of mail 
and had presented her notice to defendant in error by 
the time the bank’s messenger reached him, she would 
have been within the letter of the lex mercatoria. Can it 
make any legal difference that her place in the transaction 
was taken by her agent, the First National Bank? The 
Seward notary might well have thought that he was com- 
plying with this rule in sending the notice to the Lincoln 
bank, for the indorsements were such as to indicate that 
it was the holder. And, as was well stated by Ross, J., 
in First Nat. Bank v. Wood,§ 51 Vt., 471, where a notice 
of dishonor, sent to the wrong address, and thence for- 
warded, was held sufficient: “AIl the rules requiring the 
holder to use diligence to ascertain the residence of the 
indorser, and to leave notice at his place of business or 
residence, when they reside in the same town, or to mail 
notice as soon as the day following the day of the maturity 
of the note, addressed to him at his place of residence, 
when they reside in different towns, are made and en- 
forced that the indorser may be informed that his lia- 


*40 Am. Dec., 63. ~11 Am. Dec., 535. 
{ Fed. Cas, No. 917. § 31 Am. Rep., 692. 
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bility on the note has not been discharged by the party 
whose duty it was to pay the note at maturity. When, 
therefore, the indorser in fact receives notice in due sea- 
son that the note has been duly presented for payment 
and protested, the purpose of the law has been accom- 
plished, although the holder of the note has not complied 
with one of the established rules in regard to the use of 
diligence in giving notice.” 

It seems to us that in this case both the purpose and 
the letter of the law have been complied with, and we are 
forced to the conclusion that the learned trial judge erred 
in finding for the defendant. We recommend that the 
judgment be reversed and the cause remanded for further 
proceedings according to law. 


Hastings and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 


REVERSED AND REMANDED. 


Emma C. THOMPSON, ADMINISTRATRIX, ET AL. V. JOHN 
RUSH ED AL. 


Firep DECEMBER 17, 1902. No. 11,895. 
Commissioner’s opinion, Department No. 1. 


1. Bond: Suretres: Recrrays: EsTorpet: OBLIGATION. The sureties 
upon a bond will, as a rule, not be permitted to deny the 
facts recited in the obligation which they have signed. 


2. 4 : RecertT. An instrument signed by the principal in 
a trustee’s bond, acknowledging the receipt of a certain fund, 
describing it, and stating further, “said sums of money to be 
invested in safe securities and paid over in accordance with the 
requirements of a last will and testament of Mrs. A. V. H.,” 
is, as against the sureties on such trustee’s bond, prima-facie 
evidence that the fund was received by their principal. 
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3. Will: DisTRrBUTION: AGREEMENT. Where all the parties beneficially 
interested in a certain estate mutually agree that the estate 
shall be distributed in accordance with the provisions of the 
will of the testate, the sureties ou the bond of a trustee into 
whose hands a legacy came for investment and safe-keeping, 
can not, after their principal has failed to account, allege that 
the estate has never been legally distributed in dccordance 
with the will. 


: TRUSTEE: EVIDENCE. Where the evidence shows that a 
trustee, who, under the terms of a will, has been put in posses- 
sion of a fund for investment and safe-keeping, the income to 
be paid to one beneficiary, and the principal subsequently 
to be paid to the children of such beneficiary, receives the 
fund, paying over the income accordingly for many years, 
when he ceases longer so to do, refusing to make further 
payments, and finally dies: insolvent, the presumption arises 
that the fund has been lost, and the burden is upon the sureties 
of the trustee’s bond to show that the fund is still in existence; 
and failing so to do, they will be held liable. 


4, 


5. Objection: MIsJOINDER: APPEAL. The objection that there was 
a misjoinder of parties plaintiff can not be urged for the 
first time on appeal. 


6. Evidence. Evidence examined, and held not to sustain the findings 
and judgment of the trial court. 


Error from the district court for Douglas county. Ac- 
tion by an administratrix upon a bond. ‘Tried below be- 
fore DiIcKINSON, J. Judgment for sureties. Reversed. 


Byron G. Burbank, for plaintiffs in error. 


Westel W. Morsman and Hdgur M. Morsman, Jr., 
con bra. 


KIRKPATRICK, C. 


This suit was instituted by Emma C. Thompson, as ad- 
ministratrix of the estate of Ann Von Heilen, deceased, 
and other plaintiffs, making Charles Burmester and John 
Rush defendants. The petition alleges that Emma OC. 
Thompson, administratrix, and Annie A. Heins, are 
daughters of Ann Von Heilen, deceased, and that the other 
plaintiffs are grandchildren of Ann Von Heilen; that the 
latter died testate, October 13, 1884, at Carlisle, Cumber- 
Jand county, Pennsylvania; and that on September 6, 1884, 
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letters of administration were issued to Emma C. Thomp- 
son, plaintiff. The petition set out the will in full, the 
item material for consideration herein being as follows: 

“The remainder of my estate I direct shall be equally 
divided among my said children, Annie, Emma, Alice, 
Adolphus and Mary, said remainder to include what shall 
remain in the hands of my executor, including the three 
thousand dollars paid by my said children,.Emma and 
Edward, or either of them, for my said house and lot, 
should they take it, as hereinbefore provided, after the 
payment of the legacies hereinhefore bequeathed to my 
children, Enma, Edward and Mary. I direct that the 
shares due by this item of my will to my daughters Annie 
and Alice shall be held in trust by my said executor, the 
interest thereof to be paid them annually, during their 
lives, and at their deaths the said , principal sums to be 
bequeathed share and share ‘alike among their children 
- then living share and share alike, and in default of chil- 
dren then living share and share alike, among the said 
Emma, Edward, Mary and Adolphus, or the children of 
any that may have died, then living, children only to take 
the deceased parents’ share. I direct, however, that from 
the share of my daughter Annie, the sum of five hundred 
dollars borrowed from me and due me by her husband, W. 
F. Heins, shall be deducted, unless he shall pay the same 
to me or my executor before distribution,” ete. 

At is alleged in the petition that Peter Spahr was ap- 
pointed executor and trustee by the terms of the will, and 
that he refused to qualify, ana plaintiff in error Emma C. 
Thompson was thereupon duly appointed executrix with 
the will annexed, and trustee of the special fund named in 
the will; that Emma Thompson, as trustee, received in 
trust for Annie A. Heins and her children named the sum 
of $1,320; that desiring to be discharged and released from 
said trust, she delivered said trust funds to Benjamin P. 
Knight, of Douglas county, Nebraska, on the 24th day of 
October, 1885; that said Knight received the trust funds, 
and to secure the faithful discharge of the trust in accord- 
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ance with the terms of the will, on the 21st day of October, 
1885, executed to Emma C. Thompson, executrix, a bond 
in the penal sum of $3,000; and that defendants John 
Rush and Charles Burmester signed such bond as sureties 
thereon. A copy of the bond is attached to the petition. 
It was further alleged that for the term of eleven years 
after October 24, 1885, the time he received the funds, 
Knight paid to the plaintiff Annie A. Heins, the interest 
and income from the trust funds in accordance with the 
provisions of the will; that on and after the 21st day of 
April, 1896, Knight, as well as defendants in error, failed 
and neglected to pay to said Annie A. Heins any portion of 
the sums so arising as income from the trust funds; that 
on the 21st day of April, 1896, Knight became, and there- 
after remained up to the time of his death, wholly insolv- | 
ent; that he left no estate, and that no administrator of 
his estate was ever appointed; that the terms of the bond 
given by Knignt and the defendants have been violated 
and broken, and the trust fund, amounting to $1,320, has 
been wholly wasted, dissipated and lost by Knight; and 
that Knight wholly failed and neglected to pay the income 
arising from the trust fund to plaintiff Annie A. Heins, 
although often requested so to do. Judgment for $1,320 
with interest from April 21, 1896, against the defendants 
Rush and Burmester was prayed for. 

To this petition an answer was filed by defendants, ad- 
mitting the death of Ann Von Heilen; the relationship 
of the parties to deceased; the execution and probate of 
her will; that the executor named refused to act; that 
Emma C. Thompson was appointed administratrix; that 
the bond, a copy of which was set out in the petition, was 
executed by Knight, and the defendants as sureties; the 
death of Knight; and that no administration of his estate 
was ever had. It was admitted that Emma C. Thompson 
was appointed trustee of a special fund mentioned in the 
last will and testament of Ann Von Heilen; that the will 
of deceased was in the terms and contained the conditions 
as set out in the petition; and denied each and every other 
allegation of the petition. 
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By permission of the court, Ferdinand Haarman, 
Charles Haarman and John Haarman, partners under the 
firm name of Haarman Brothers, intervened in the action, 
and set up an assignment made by plaintiff Annie A. 
Heins of a portion of the income to he derived from said 
trust fund to them for security for certain indebtedness 
due them from her. The parties last named failed to 
prosecute error proceedings, but by permission of this 
court, were made parties defendant in this proceeding, and 
their relation to the proceedings needs no further consid- 
eration. To the answer was filed a reply containing a 
general denial. There was judgment for defendants in 
error. 

It is contended by plaintiffs in error that the judgment 
of the trial court is contrary to law, and is wholly unsup- 
ported by any competent evidence. Defendants in error, 
in support of the judgment, maintain that it should be 
affirmed for the following reasons: (1.) That the evidence 
does not disclose that the trust fund had ever been ascer- 
tained, separated or set apart by the court in which the 
will of Ann Von Heilen was probated, and that until such 
trust fund was set apart and ascertained, neither the 
trustee nor his bondsmen would be responsible, and that 
the liability for the trust fund would rest upon plaintiff 
in error Emma C. Thompson, as administratrix. (2.) That 
the testimony wholly failed to show a breach in the condi- 
tions of the bond; that, so far as disclosed by the record, 
the fund may still be in existence, properly invested in 
accordance with the provisions of the will. (3.) That 
both the motion for a new trial and the petition in error 
are joint; that Annie A. Heins has no interest in the 
principal fund, and that her children have no present 
interest in the fund itself; that, therefore, the judgment 
of the trial court was correct as to Annie A. Heins and 
her children, and because the motion for a new trial and 
the petition in error are joint, this court can afford no 
relief. 

The bond executed by defendants in error, heretofore set 
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out, recites the appointment of Emma C. Thompson as 
executrix ; the existence of a trust fund to. be paid to Annie 
A. Heins and her children in accordance with the terms 
of the will of Ann Von Heilen, deceased; the appointment 
of Emma C. Thompson as trustee of such fund; that she 
desired: to relieve herself from such trust; and that by 
mutual consent of all parties, Benjamin P. Knight was 
appointed trustee of the trust fund. 

The rule seems to be settled, upon authority, that 
sureties upon a bond will not be permitted to deny facts 
recited in the instrument which.they have signed. 

Brandt, Suretyship & Guaranty [2d ed.], sec. 42, says: 
“The general rule is that sureties are estopped to deny 
the facts recited in the obligations signed by them, and this 
whether the recitals are true or false in fact. Having once 
solemnly alleged the existence of the facts they can not 
afterwards be heard to deny it.” 

In Dunterman v. Storey, 40 Nebr., 447, this court said 
“the surety * * * is estopped, in a suit on such bond, from 
alleging that no such transcript and petition in error had, 
at the time of the execution of said supersedeas bond, been 
in fact filed in the supreme court.” 

It is contended by defendants in error that the evidence 
does not establish that Benjamin P. Knight was ever ap- 
pointed trustee of the fund. The bond'recites that he was 
appointed such trustee by mutual agreement of all parties 
concerned. 

In Hayden v. Cook, 34 Nebr., 670, the bond recited that 
the principal had contracted with the obligee to construct 
and complete a building for a stipulated sum according to 
contract. Neither of the parties to the contract had signed 
it. The contention of the sureties was that there was no 
proof of a written contract between Cook, the contractor, 
and Hayden, the owner. It was held that the sureties were 
estopped by the recitals of their bond to deny the execution 
of the contract. 

In the case of Blaco v. State, 58 Nebr., 557, the sureties 
attempted to show that the law creating the office to which 


764 NEBRASKA REPORTS. [VOL. 66 


Thompson v. Rush. 


their principal had been appointed was unconstitutional. 
This court, in discussing the liability of the sureties, said: 
“They will not be permitted afterwards, when sued on 
such bond, to deny the validity of the act creating the 
office.” 

In Fridge v. State,* 3 Gill & J. [Md.], 108, 114, it was 
said: “Owen Dorsey having given his bond, in which he is 
stated to be the guardian of E. A. K., and having obtained 
possession of her property, it would not in a suit against 
him, have lain in his mouth to deny that he was guardian, 
in the very face of the recital in his bond, or to set up any 
supposed irregularity in obtaining the appointment; the 
recital in the bond being evidence, as against him, that he 
was guardian, Nor does it lie in the mouth of his surety, 
against whom the recital is equally evidence.” 

Gray v. State,t 78 Ind., 68, was a case in which the bond 
recited “that as the above bounden Elisha Mills, guardian 
of Frank A. Mills and Clara M. Mills, * * *. Now, if the 
said Elisha Mills will faithfully discharge the duties 
of his trust according to law,” etc. The court ordered the 
guardian to sell the lands of his wards, which he did, and 
received payment therefor. The sureties sought to show the 
guardian was illegally appointed. The court said (p. 70): 
“All the facts necessary to create an estoppel are present. 
The bond was executed, the recital made, the order pro- 
cured and the money of the relator obtained, and to allow 
the appellants to avoid its payment by a denial of their own 
recital would result in such manifest injustice that no 
court, it seems to us, ought to hesitate in applying the doc- 
trine of estoppel in exclusion of such defense.” Bassett 
v. Crafts, 129 Mass., 518; Williamson v. Woodman, 73 
Me., 163, 166; Cutler v. Dickinson, 8 Pick. [Mass.], 385, 
387. 

In Perry, Trusts [5th ed.], section 274, it is said that 
a trustee “may be discharged, and a new trustee ap- 
pointed, by the agreement and concurrence of all the par- 


#20 Am. Dec., 463. +41 Am. Rep.. 545. 
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ties interested in the trust.” Section 285 7dem. In section 
920 it is said: “There can be no doubt, upon principle, 
that, when all those who have the entire legal and bene- 
ficial interest in the property agree to dispose of it in a 
particular manner, courts will give effect to their agree- 
ments.” 


It is contended by defcndants in error that there is no 
evidence that Knight, their principal, ever received the 
special fund for the repayment of which they are sought 
to be charged. Knight gave to Mrs. Thompson two differ- 
ent receipts, one of which, as it appears of record, was in 
the words following: 


“Received of Mrs. Emma Thompson, as the trustee of 
Mrs. Annie A. Heins and children, by James F. Morton, 
their attorney in fact, a draft for the sum of $724.94, 
tovether with note of Wm. F. Heins for the sum of $500 
with interest thereon at eight per cent. from January 1, 
1883. The said sums of money to be invested in safe se- 
curities and paid over in accordance with the require- 
ments of a last will and testament of one Mrs. Ann Von 
Heilen, late of Carlisle, Cumberland county, Penn. Done 
at Omaha, Neb., December 4th, 1885. 

“(Signed ) BENJAMIN P. KNIGHT, 
“Trustee for Annie A. Heins.” 


It is disclosed by the evidence that the money repre- 
sented by the note was subsequently paid to Knight. 
Knight afterwards, in writing, acknowledged that he held 
money in trust, amounting to the sum of $1,320. There 
would seem to be no question that Knight received the 
trust fund, and there can be no doubt, we think, that the 
receipt quoted is, as against the bondsmen, prima-facie 
evidence that their principal received the trust fund. Perry, 
Trusts [5th ed.], sec. 416; 2 Brandt, Suretyship & Guar- 
anty [2d ed.], sec. 627; United States v. Cutter, 2 Curtis 
[U. S. C. C.]}, 617; Blair v. Perpetual Ins. Co., 10 Mo., 559; 
Matthew v. FitzWilliam, 12 Mo. App., 445, 449; McKim v. 
Blake, 139 Mass., 593. 
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It is contended by defendants in error that there is no 
evidence to prove that the estate of Ann Von Heilen was 
ever distributed in accordance with the will, or that there 
was any residue of the estate to create the trust fund, 
which it is alleged came into the hands of Knight as trus- 
tee. We are unable to see merit in this contention. If 
the parties interested in the estate saw fit to divide and 
distribute it among themselves in accordance with the 
terms of the will, and if it was done in that manner, and 
the money paid to Knight as trustee, neither he nor his 
bondsmen can escape liability upon the claim that the 
estate had not been distributed by order of the court. 
Walworth v. Abel, 52 Pa., 370; Weaver v. Roth, 105 Pa., 
408, 413; Franklin v. Hammond, 45 Pa., 507. 

We are of opinion that the evidence is amply sufficient, 
when aided by the presumption that Mrs. Thompson did 
her duty as executrix and trustee, to show that the $1,320 
which Knight received was the trust fund arising under 
the terms of the will for the benefit of Mrs. Heins and her 
children. Tecumseh Town Site Case, 3 Nebr., 267, 284; 
Green v. Barker, 47 Nebr., 934, 947. 

It is contended that the testimony wholly fails to show 
a breach in the condition of the bond; that the fund may 
still be in existence, properly invested in accordance with 
the provisions of the will. This contention seems to be 
wholly without merit. The evidence shows that Knight 
received the money as trustee; that he regularly paid the 
interest thereon to Mrs. Heins for many years; that he 
finally ceased paying interest, and failed to account for the 
funds, though often requested so to do; that he finally 
died wholly insolvent. No evidence was offered by the 
sureties showing that the fund was still in existence or 
had been invested, and we think the evidence was suffi- 
cient to make out a prima-facie case against them. 

It is finally contended that Annie A. Heins has no in- 
terest in the principal fund, and that her children have no 
present interest in the fund itself; that the motion for a 
new trial and the petition in error being each joint as to 
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all plaintiffs, this court can afford no relief to plaintiffs 
in error. We think this contention can not be sustained. 
No objection was made by motion or otherwise at the 
trial to the alleged misjoinder of parties. It is apparent 
that all the plaintiffs have some interest in the fund. 
While such interest is not identical, the defendants in error 
having failed to raise timely objection to their joinder, it 
would seem that they can not now object. 

We are of opinion that, under the pleadings and the 
evidence introduced, plaintiffs in error were entitled to 
judgment. The judgment of the trial court is wrong, and 
it is recommended that the same be reversed and the cause 
remanded for further proceedings in accordance with law. 


HASTINGS, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause is remanded for further proceedings in accord- 
ance with law. 

. REVERSED AND REMANDED. 


CLARA V. RANK, APPELLER, V. MARY GARVEY ET Aly 
APPELLANTS. * 


FILepD DEceMBER 17, 1902. No. 11,948. 
Commissioner’s opinion, Department No. 1. 


1. Real Estate: VENDOR: WRITTEN ConTRACT: PAROL MODIFICATION: 
Stature or Fraups. A vendor authorized an agent in writing 
to sell real estate, naming in such writing the price at which 
the estate should be sold. Subsequently the vendor by parol 
authorized a modification of the price at which the agent 
might sell. Held, That as the original contract would have 
satisfied the requirements of section 3, chapter 32, Compiled 
Statutes,j even though it had not named the price at which 
the agent might sell, a subsequent parol modification of that 
portion of the contract did not bring it within the statute 
of frauds. 


*Rehearing allowed. See opinion, p. 784, post. 
+Cobbey’s Annotated Statutes, sec. 5952. 
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2. Attorney in Fact: PowER oF ATTORNEY: CONTRACT FOR PURCHASE 
or LAND: TERMS AND CONDITIONS: KNOWLEDGE OF PRINCIPAL. 
Where one authorizes an attorney in fact, by power duly signed 
and acknowledged, to make a certain contract for the purchase 
of land with certain parties, and of a certain date, and subse- 
quently ratifies the action of his attorney, it is immaterial 
whether he knew all the terms and conditions of the contract 
at the time it was made, and he will be bound by the con- 
tract made by such attorney. 


3. Contract: Want oF MuTuALITy: DEFENSE. Want of mutuality in 
a contract is no defense to an action for specific performance, 
where the party not bound thereby has performed all the 
conditions of the eontract on his part, and has brought him- 
self clearly within its terms. 


Agent: ConTracr Sate: Rea EstTaTE: PuncHaserR. An agent 
authorized by contract to sell real estate to any purchaser 
thereafter to be secured is not guilty of fraud for failing to 
disclose the ,identity of a prospective purehaser, where it 
appears that the vendors neither asked nor made any attempt 
to ascertain who such purchaser was. 


Finding. A finding by the trial court, sustained by sufficient 
competent evidence, will not be disturbed on appeal. 


Interpretation of Contract: Speciric PERFORMANCE: PLEA IN Bar. 
Where the interpretation placed upon a contract for the sale 
of land by the parties thereto is such as makes the contract 
consistent throughout, one party thereto will not ordinarily 
be permitted, in an action for specific performance, to plead 
in bar of such action that the contract contains inconsistent 
provisions. Y 


Undivided Interest: ExciusivE Occupancy. While an undivided 
interest in real estate, accompanied by exclusive occupaney 
of the premises by the owner of such interest and his family 
as a homestead, is sufficient, in this state, to support a home- 
stead exemption, the owner of an undivided interest, who 
claims and holds possession under a lease from the adminis- 
trator of his deceased ancestor, paying a stipulated rent for 
the right to occupy, and neither having nor claiming any 
rights other than those of a tenant at will, and having no 
intention permanently to occupy and hold the premises as a 
homestead, will have no homestead right therein, and an 
‘unacknowledged written contract of sale, signed by himself and 
wife upon a sufficient consideration, will be enforced. 


~ 


ow 


oO 


_ 


8. Action for Specific Performance. In an action for specific per- 
formance of a contract for the sale of land, the vendors 
will not be heard to urge an objection to performance which 
has been fully obviated and eliminated before the action was 
commenced. 
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APPEAL from the district court for Douglas county. Ac- 
tion to enforce the specific performance of a contract for 
the sale of real estate. Heard below before Fawcett, J. 
Decree for plaintiff. Defendants appeal. Affirmed. 


Timothy J. Mahoney and James A. C. Kennedy, for ap- 
pellants. 


John P. Breen, contra. 


KIRKPATRICK, C. 


This is a suit for specific performance of a contract for 
the sale of land, brought by appellee Clara V. Rank against 
appellants Mary J. Garvey et al. The petition sets up the 
contract of sale entered into by Mary Garvey, her hus-. 
band; Thomas J. Ryan, his wife; Catherine Garvey, her 
husband ; Annie Halpenny, her husband; and William and 
Mildred Tighe and Thomas Tighe, their guardian; the per- 
sons named being heirs at law of Thomas Ryan, deceased, 
and together owning a five-sixths interest in certain real 
estate situated in Douglas county, described in the petition, 
of which Thomas Ryan died seized. Attached to the peti- 
tion as an exhibit is the contract, which it is claimed all 
the parties executed, and which was in fact executed by all 
the parties except Mary Garvey, whose name was signed 
to the contract by her husband in her absence. The name of 
Clara V. Rank was signed to the contract by her attorney 
in fact, John P. Breen. The petition pleads tender of full 
performance on the part of appellee, with prayer for 
specific performance of the contract. Separate answers 
were filed by Mary Garvey and James Ware. Catherine 
Garvey, Thomas J. Ryan, Theresa M. Ryan and Annie Hal- 
penny united in an answer. The answers, aside from that 
filed by Mary Garvey, are of great length, and not even 
their material allegations can be set out in detail. The 
answer of Mary Garvey admitted that she is an heir of 


Thomas Ryan, deceased; that Patrick Garvey is her hus- 
55 
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band; that she is the owner of an undivided one-sixth in- 
terest in the land described in the petition ; and denies gen- 
erally all the other allegations of the petition. The answer 
of Catherine Garvey, Thomas J. Ryan, Theresa M. Ryan 
and Annie Halpenny, briefly stated, is as follows: They 
admit their relationship to the deceased, and their owner- 
ship of an undivided interest in the premises, as alleged in 
the petition ; they adinit the signing of the contract set out; 
allege that it was tentative only; that they withdrew from 
such agreement before it was ever accepted or acted upon 
by appellee, and notified their agent not to deliver it, and 
that it never was in fact delivered ; that it was not to become 
a binding contract until signed by appellee; that her at- 
torney in fact exceeded his authority in signing her name 
to the contract, and that it never became a completed or 
binding contract; that the contract was vague and con- 
tained inconsistent provisions, rendering it unenforceable 
in equity; that Thomas J. Ryan and wife were entitled to 
homestead in the premises, and that they never acknowl- 
edged the contract before an officer authorized to take 
acknowledgments. They admitted the execution of deeds 
to the premises to James Ware, but denied that such deeds 
were fraudulently made. They alleged that Selby, their 
agent, was without their knowledge or consent also acting 
as the agent of appellee; that such fact was known to ap- 
pellee, and was through her procurement, and that such 
conduct amounted to a fraud upon appellants, rendering 
the alleged contract void; that Clara V. Rank had no in- 
terest in the subject-matter of the controversy, and that 
the suit was not brought by the real party in interest. The 
separate answer of James Ware does not essentially differ 
from the joint answer just referred to. 

To these various answers replies were filed by appellee, 
which, in addition to a general denial, pleaded that James 
Ware entered into the contract of purchase, not in his own 
interest, but in the interest of the South Omaha Stock 
Yards Company, and with full knowledge that the Ryan 


_ heirs had entered into a contract to convey the premises to 
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appellee; and that such conveyance was taken by Ware for 
the purpose of defrauding appellee. The reply further 
admitted that Clara V. Rank, appellee, was acting as trus- 
tee for Albert H. Veeder, who was the beneficial owner of 
the contract sought to be enforced. 

The facts in the case as disclosed by the record, briefly 
stated, are as follows: On May 23, 1898, Mary Garvey, 
Catherine Garvey, Annie Halpenny, Thomas J. Ryan and 
Maud Ryan, were the sole living children of Thomas Ryan, 
deceased, and William and Mildred Tighe were the minor 
children of a deceased daughter of Ryan. Each of the 
children named, and the two grandchildren, who were 
minors, jointly owned undivided interests in certain lands 
and lots in South Omaha. On that day, the parties desir- 
ing to sell the land, all of them except Maud Ryan, whose 
whereabouts were unknown, entered into:-a contract of 
agency with Walter L. Selby, a real estate agent of Omaha. 
They authorized him either to sell or find a purchaser for 
the premises upon the terms mentioned in the contract. 
The contract provided that the property might be sold at 
a price less than the sum mentioned, provided the owners 
agreed, and also reserved a right on the part of the heirs 
to revoke the agency in writing at any time within ninety 
days from its date. Selby immediately began looking up 
a purchaser, and corresponded with one Albert H. Veeder, 
of Chicago, who subsequently came to Omaha to examine 
the property, but refused to take it at the price named, 
indicating, however, a willingness to take it at a lower 
price. Selby got the heirs together soon afterwards, and 
they agreed to sell at a price which was acceptable to 
Veeder. During the progress of these negotiations Veeder 
informed Selby that he did not desire to be known in the 

‘transaction as a purehaser, and inquired whether title 
could not be taken in the name of some other person. 
Selby suggested the name of appellee, his cousin, residing 
in Ohio, as a suitable person in whose name title could be 
taken. After some inquiry Veeder accepted the arrange- 
ment, with the agreement that appellee should execute a 
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power of attorney to John P. Breen, of Omaha, constitut- 
ing him her attorney in fact to execute the contract and 
perform all necessary acts. Selby thereupon informed 
the heirs that he had secured a purchaser, and prepared the 
contract, which is attached to the petition as an exhibit, 
and delivered it to one of the heirs to be executed. The 
contract, was retained by the Ryan heirs for a time, but 
was finally properly signed by all the heirs except Mary 
Garvey, who was absent from Omaha on a visit, and her 
name was signed to the contract by her husband. The 
contract was returned to Selby, who delivered it to John 
P. Breen, attorney in fact for appellee, who, after examina- 
tion, executed it and retained it, delivering a copy to the 
agent, Selby. In the meantime Veeder had forwarded to 
Selby the money for the first payment, and also $200 to be 
used in the matter of obtaining partition and sale of the 
premises in order to get title from the minors. Selby, on 
receipt of the remittance from Veeder, deposited the money 
to his own account in the bank, and mailed to each of the 
heirs a check for $100, being the amount agreed upon as a 
first payment. The heirs seem to have refused the checks, 
except Thomas Tighe, guardian; and in the meantime, 
and within a day or two after Selby delivered the signed 
contract to Breen for examination and for his signature as 
attorney in fact for appellee, other parties, acting in the 
interest of the South Omaha Stock Yards Company, 
offered to the heirs a considerable sum more than they 
were being paid for the premises by Veeder, and all of the 
heirs, with the exception of Maud Ryan and the minors, 
accepted the offer made on behalf of the stock yards com- 
pany; and after taking from parties representing them a 
contract and bond to indemnify from any damages on ac- 
count of the contract they had made with appellee, they - 
deeded the premises to Ware, who it appears is an em- 
ployee of, and took title for, the stock yards company. It 
is further disclosed that appellant James Ware, when he 
took the conveyance of the premises from the four adult 
heirs, besides executing the bond to hold the heirs harmless 
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as against their breach of contract with appellee, took an 
assignment from them of the purchase money due from 
Clara V. Rank under the contract which she is seeking to 
enforce in this suit. Within a day or so from the time 
Selby delivered the contract to Breen, Thomas J. Ryan, 
acting for the heirs, called upon Selby and informed him 
that they had decided not to go on with the contract, and 
tried to get him to surrender the contract which he had 
already delivered to Breen. This he refused to do. 

Many objections to the correctness of the judgment of 
the trial court are urged by appellants, which for conven- 
ience will be summarized as follows: (1.) That no complete 
contract of sale was ever entered into by appellants, and 
that this is especially true as to Mary Garvey. (2.) That 
the contract was never executed by appellee; that her at- 
torney in fact exceeded his authority in signing her name 
to the contract; that the contract, not having been ex- 
ecuted by appellee, is unilateral and unenforceable as 
against appellants. (3.) That Selby, the agent for appel- 
lants, was also acting as the agent for appellee, without 
the knowledge or consent of appellants, and that he failed 
to inform appellants that the real purchaser was Albert H. 
Veeder, who was one of the directors and general attorney 
for Swift & Co.; that such conduct amounted to a fraud 
upon appellants, of which appellee had full knowledge, and 
that the contract made could, for that reason, not be en- 
forced. (4.) That the contract contained inconsistent 
provisions, and that specific enforcement could not be de- 
creed of such a contract. (5.) That Thomas J. Ryan and 
his wife were entitled to a homestead in the tract; that 
neither had acknowledged the execution of the contract 
before an officer authorized to take acknowledgments, and 
that the contract was for that reason non-enforceable as 
to them. (6.) That the contract is non-enforceable because 
it provided that appellee should acquire title from the 
adult heirs, and bring a partition suit so as to get title to 
the share of the minor heirs; that $200 of the purchase 
price was to be retained for that purpose; that appellee 
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was to bid a certain amount for the premises at the parti- 
tion sale, from which bid the amount of existing incum- 
brances was to be deducted; that such contract was con- 
trary to law, and would not be enforced. 

Regarding the relation of James Ware to thé contro- 
versy, the trial court found as follows: That “the defend- 
ant, James Ware, fully aware of said agreement with 
plaintiff, offered the said makers thereof a higher price for 
said property and induced them to break their said agree- 
ment with plaintiff, and convey said property to him and 
that on or about the 23d day of July, 1898, induced there- 
unto by such higher offer, they did convey, by deeds of gen- 
eral warranty, the said property to the defendant Ware, 
and that said Ware took such conveyances, not only with 
knowledge of plaintiff’s prior agreement, but he took them 
with the full knowledge of the pendency of this case and 
subject to the outcome of it; and this court therefore finds 
and concludes that the said Ware ought, according to all 
the rules and practices of courts of equity to keep and 
specifically perform plaintiff’s said contract.” This find- 
ing of the trial court seems to be abundantly sustained by 
the evidence. It is, therefore, quite apparent that James 
Ware stands in no better position to resist the enforcement 
of the contract than do the other appellants. 

It is contended by counsel for appellants that no con- 
tract for the sale of the premises mentioned in the petition 
was ever in fact consummated,and for that reason no con- 
tract can be specifically enforced. From a careful examin- 
ation of the evidence in the case we are of the opinion that 
no valid reason has been presented for the non-enforcement 
of the contract as to any of the appellants, unless it be as 
to Mary Garvey. While many objections are urged as to 
the validity of the contract in suit as to the other appel- 
lants, they have all been resolved by the trial court in 
favor of appellee, and we are unable to see any reasons for 
setting aside the judgment as to such appellants. 

As to whether or not specific enforcement should be de- 
creed as against Mary Garvey and her grantee, Ware, as to 
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her undivided one-sixth interest, serious question is pre- 
sented. As we have seen, she did not personally sign the 
contract of sale, which was delivered to appellee on the 
8th day of July. It:ig contended by counsel for appellants 
that she not only did not sign or authorize the signing of 
the written contract, but that she never made an oral con- 
tract for the sale of the premises. There seems to be at 
least one ground upon which the action of the trial court 
as to Mary Garvey can be sustained, and upon which the . 
contention of appellants must be overruled. 

Upon the 23d day of May, 1898, all of the heirs, includ- 
ing Mary Garvey, executed a written contract of agency 
with W. L. Selby, by the terms of which they authorized 
him to sell their five-sixths interest in the premises upon 
the terms mentioned in such contract, the material portion 
of the contract being as follows: 

“We, the undersigned, and owning an undivided five- 
sixths interest in the estate of Thomas Ryan, deceased, 
hereby grant to W. L. Selby, in consideration of services to 
be performed by him, the sole agency to sell three parcels 
of the land hereinafter described, and if a sale is made, or a 
purchaser thereof found at the price and upon the terms 
hereinafter specified, or at any other price or terms which 
we may hereafter authorize or agree to, we agree to pay 
said Selby a cash commission of five per cent.” 

There can be no doubt that, under the terms of this 
contract, Selby was authorized to do either one of two 
things: First, to execute a valid contract of sale for the 
premises upon the terms mentioned; and second, to find a 
purchaser who was ready and willing to purchase the prop- 
erty upon the terms mentioned in the agreement. Acting 
under this contract, Selby produced a person willing to 
purchase the property, but not at the price named. Acting 
under the quoted portion of the contract, Selby invited the 
heirs to his office to determine whether they would accept 
a lower price for the property. In accordance with his re- 
quest, they met at his office on the 5th day of July, and, 
Mary Garvey acting as spokesman, they agreed to accept 
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a lower price. There can be no doubt that such oral modi- 
fication of the contract did not bring it within the statute 
of frauds. Under section 3, chapter 32, Compiled Stat- 
utes,* the authority of the agent is required to be in writ- 
ing; but it is not required that the price at which the agent 
is authorized to sell shall be contained in the writing. 
Therefore, the instrument granting the agent authority to 
sell, as originally given, would have been sufficient to meet 
the statute, even though it had not named the price at 
which the agent could sell. It follows, therefore, that the 
parties were at liberty to modify by parol such portion 
of the contract as the statute does not require should be 
in writing. Parties to a contract required to be in writ- 
ing can not extend the scope of the statute by embrac- 
ing in their contract more than the statute requires. 
Proceeding under the contract as quoted, and as modi- 
fied by parol, Selby, by correspondence, brought about the 
consummation of a valid contract of sale of the premises 
with A. H. Veeder. The trial court so found, and the evi- 
dence fully sustains the finding. This contract, made by 
the admitted agent of the heirs, is as much the contract of 
Mary Garvey as though she had made it in person rather 
than by her agent. 

Considerable space in briefs of counsel for both parties 
to this case has been taken up in discussing ‘the question 
whether or not Mary Garvey, by signing an affidavit for a 
continuance in the case, did admit the execution of 
the contract claim to such an extent as to take the oral 
contract, which it is claimed was made, out of the statute 
of frauds. Inasmuch as we have reached a conclusion upon 
this branch of the case upon other grounds, it is not deemed 
necessary to consider this question. 

It is next contended on the part of appellants that the 
contract was never executed by appellee, that her attor- 
ney in fact exceeded his authority in signing her name to 
. the contract, and that the contract, not having been ex- 
ecuted by appellee, is unilateral and unenforceable as 
: * Cobbey’s Annotated Statutes, sec. 5952. 
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against appellants. We are unable to find merit in this 
contention. The power of attorney executed by Clara V. 
Rank and her husband to John P. Breen, her attorney in 
fact, for the purchase of the land, authorized him to sign 
her name to a contract with the owners of the property of 
date July 9, 1898. It further authorized him, as her at- 
torney in fact, to institute in the district court a partition 
suit for the partition of the property,and to bid in the name 
of appellee at a partition sale of such property, if such sale 
be ordered by the court. There can be no doubt that ap- 
pellee, having authorized her attorney in fact to execute 
the contract of a certain date, describing it, will be bound 
by the action of such attorney. 

It is contended by appellants that the power of attorney 
does not particularly identify the contract. This conten- 
tion is wholly without merit. The power of attorney de- 
scribed the property being purchased, as well as giving the 
date of the contract to be executed. It also provided for 
the partition suit; and it follows, by necessary implication, 
that she knew she was getting an undivided interest in the 
property. Not only is this true, but even before the 
execution of the contract by her attorney in fact, the pur- 
chase price for the lands had been paid to the acknowl- 
edged agent of the Ryan heirs. Moreover, she subsequently 
ratified everything her attorney in fact had done in the 
premises, not only as to the execution of the contract in 
suit, but as to the bringing of this suit for specific per- 
formance. She had a perfect right to so ratify, even though 
she did not know all the terms and conditions of the con- 
tract. Mechem, Agency, sec. 128. There can be no doubt 
that the contract is valid and binding upon appellee. 

But, conceding the contention of counsel for appellants 
that ie P. Breen exceeded his authority in the execution 
of the contract of sale, appellants would be in no better 
position. The rule is in this state well settled that “want 
of mutuality is no defense, even in an action for specific 
performance, where the party not bound thereby has per- 
formed all of the conditions of the contract and brought 
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himself clearly within its terms.” Bigler v. Baker, 40 
Nebr., 325, 326; Smith v. Gibson, 25 Nebr., 511. 

. In the case at bar, appellee not only accepted the offer 
made by appellants, but paid to their agent the first por- 
tion of the purchase price in full, and executed and ten- 
dered to appellants notes secured by a mortgage on the 
premises for the remainder of the purchase price in ac- 
cordance with the contract. It follows that, whether the 
attorney in fact exceeded his authority or not, appellants 
are bound to convey. 

It is next contended that Selby; the agent for appellants, 
was also acting as agent for appellee without the knowl- 
edge or consent of appellants, and that he failed to inform 
appellants that the real purchaser was Albert H. Veeder, a 
member of the board of directors and general counsel for 
Swift & Company; that appellee had knowledge of and 
procured such action on Selby’s part, and that such con- 
duct amounted to a fraud, which would render void the 
contract entered into. The trial court, in passing upon 
this phase of the case, said: “The charge that Mr. Selby 
has been guilty of deceit, I do not think has been estab- 
lished by the evidence. That Mr. Selby did not disclose to 
his principals the parties with whom he was negotiating, 
and the methods of his negotiations, of course, is clearly 
established, but the defendants themselves, some of them, 
adimit on the stand that they never asked Mr. Selby whom 
he was dealing with, and that they did not care whom he 
was dealing with. All they cared for was to sell the prop- 
erty and get the money. If there was any evidence in the 
record that the defendants had gone to Mr. Selby as their 
agent, and asked him whom he was dealing with, and the 
particulars as to his mode of dealing with the parties, and 
he had given them an untrue answer, I would look at the 
cease differently. But, as I say, there is nothing in the 
record to indicate that. Mr. Selby proceeded by somewhat 
devious modes in getting at the final consummation of this 
deal, Why he did so I can not understand. But when we 
consider them in the light of the fact that the defendants 
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themselves cared nothing about this, and allowed the ne- 
gotiations to.go on without making any inquiry whatever, IT 
do not think that they can come in now and claim that they 
have been deceived, nor do I think the allegation in their 
answers is true, that if they had known that he was 
dealing with a representative of Swift & Company, they 
would not have gone on with the sale. The evidence dis- 
closes that they discussed that matter among themselves. 
Some one suggested that a new packing-house was coming; 
that it was a packing-house that wanted it. Those that re- 
meinber the conversation say that they did not care 
whether it was a packing-house or what it was.” 

From a careful examination of the evidence, it is ap- . 
parent that the finding of the trial court upon this branch 
of the case is abundantly sustained by the evidence. The 
record wholly fails to disclose any evidence tending to 
show bad faith on the part of the agent. The rule is ele- 
mentary in this state that where a finding’ by the trial 
court is sustained by sufficient competent evidence, this 
court will not reverse such finding; and this is true al- 
though this court from it might have reached anether 
conelusion. 

Again, it is contended that the contract sued upon con- 
tains inconsistent provisions, and that specific perform- 
ance should not be decreed of such a contract. This con- 
tention is based upon the fact that the written agreement 
as finally executed by all the parties except Mary Garvey 
contains a provision, in the portion fixing the amount 
appellee was to pay, that appellee should assume and pay 
the taxes for the year 1898, and again, at the close of the 
_eontract, a provision was inserted in the following lan- 
guage: “But it is understood that from each of said 
amounts of $1,740-is to be deducted one-sixth of the cost 
of the abstract and one-sixth of all incumbrances on said 
property, and interest thereon due July 15, 1898, as afore- 
said.” There is little doubt that the correct construction 
of this contract is that Clara V. Rank was to pay the 1898 
taxes specifically mentioned, and that the clause last above 
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quoted should be held to mean other incumbrances; and 
when so construed, it is not inconsistent with the special 
provision regarding 1898 taxes. The contract is capable of 
this construction without doing violence to any of its 
terms. That being true, such construction will be adopted, 
especially in view of the fact that the undisputed testi- 
mony shows that all parties understood that the purchaser 
was to pay the 1898 taxes, and that all other incumbrances 
were to be paid by the grantors. It is very clear that no 
misunderstanding existed between Selby, the agent for 
the Ryan heirs, and A. H. Veeder, who was the purchaser 
in fact. This contention, therefore, can not avail appel- 
lants. , 

It is next contended by appellants that Thomas J. Ryan 
and wife are entitled to a homestead in the premises, and 
that they never have acknowledged the contract ‘before an 
officer authorized to take acknowledgments and that it 
is, therefore, unenforceable as against them. In the joint 
answer of Catherine Garvey, Thomas J. Ryan and Theresa 
M. Ryan, is a paragraph in the following language: “These 
defendants further show to the court that the defendants 
Thomas J. Ryan and Theresa M. Ryan are husband and 
wife, and that said Thomas J. Ryan is the head of a family, 
duly entitled to homestead exemptions under the laws 
of the state of Nebraska; and that at the time of sign- 
ing the aforesaid paper the said Thomas J. Ryan and 
Theresa M. Ryan were then and there residing on a por- 
tion of said premises as their homestead; and said paper 
was never acknowledged by either the said Thomas J. 
Ryan or Theresa M. Ryan, and for that reason said pro- 
posed and tentative agreement never became operative 
against the defendants, or any of them.” An allegation 
in substantially the same language is found in the answer 
of Ware. Neither Thomas J. Ryan nor his wife, Theresa, 
was called as a witness, and no attempt was made at any 
time to point out or designate any portion of the tract 
in controversy as the homestead of Thomas J. Ryan. It 
is disclosed by the record that some time after the death 
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of Thomas Ryan, the administrator leased the eighty-acre 
tract upon which the house was situated to one Burk, who, 
it seems, remained in possession under his lease for some- 
thing like two years, and up to about March, 1898. In 
the meantime the administrator had obtained from the 
district court for Douglas county an order for the sale of 
the premises for the payment of the debts of the estate. 
In March, 1898, the administrator, not having yet made 
a sale, executed a lease of the premises to Thomas J. Ryan, 
permitting him to occupy the house on the premises until 
such time as a sale could be made, or until the adminis- 
trator desired possession. In consideration of his occu- 
pancy of the premises, Thomas J. Ryan was to pay $15 
per month as rent, which was to be deducted from his dis- 
tributive share of his father’s estate. As stated, Thomas 
J. Ryan seems to have been permitted to occupy the prem- 
ises for the reason that the administrator did not desire 
to have anyone in possession under a lease for fear it might 
interfere with the sale of the property. In the case of 
Giles v. Miller,* 36 Nebr., 346, it is said: “An undivided 
interest in real estate, accompanied by the exclusive occu- 
pancy of the premises by the owner of such interest and 
his family as a home, is sufficient to support a home- 
stead exemption.” It is contended by counsel for appel- 
lants that under the authority of this case, Thomas J. 
Ryan was entitled to homestead exemption in the tract of 
land in controversy. With the rule quoted from the Giles 
Case we are content, but it has no bearing upon the ques- 
tion here presented. In this case Thomas J. Ryan was in 
possession, not by virtue of his ownership of an undivided 
interest, but under a lease from the administrator, and 
was simply the latter’s tenant at will, and had no right 
aside from that which any other tenant would have had. 
The rule seems to be settled that the occupancy, to entitle 
the occupant to homestead, must be coupled with an inten- 
tion to remain thereon and to occupy and claim the land 
as a homestead; while in the case at bar, as disclosed by 


782 ‘ NEBRASKA REPORTS. [ VOL. 66 


Rank v. Garvey. 


the evidence, the only reason Thomas J. Ryan was per- 
mitted to go upon the premises was so that he might 
promptly surrender possession at any time, either when 
the premises were sold, or the administrator desired pos- 
session for any other purpose. The evidence does not tend 
to show that Thomas J. Ryan had any intention perma- 
nently to reside on and claim the land as his homestead. 
Waples, Homestead and Exemption, p. 189; Windle v. 
Brandt, 55 Ia., 221. His occupancy was wholly inconsist- 
ent with any claim of homestead. We are of opinion that 
he can not now be heard to claim the property as exempt in 
order to defeat a specific enforcement of a contract which 
he has made fora sale of the premises. 

Again, as we have seen, the premises were sold to Ware 
almost immediately after the execution of the contract 
with appellee, and the suggestion of homestead is now 
being made by Ware. It is a matter of grave doubt how 
far a court of equity should go in making selection of 
homestead when the question is first presented by a sub- 
Sequent purchaser, such as appellant Ware in this case 
seems tobe. . 

In Stevenson v. Jackson, 40 Mich., 702, 703, it is said: 
“The difficulty in this case grows out of the peculiar com- 
plications. The land contract embraced more than forty 
acres, and there had never been any selection of a 
homestead from the land described. The law can make 
none for the parties, for there is no rule which can be 
a guide in setting off any particular portion or in giving 
it any particular shape.” Again, in the same case it is 
said: “Under these circumstances it.is a little difficult 
to understand how a homestead right can be preserved 
for the benefit of Garvin [the purchaser}. Jackson [the 
vendor] has no homestead right now, and any selection he 
might make would be made not for occupation as a home- 
stead, but for the advantage of Garvin, and might be quite 
different from a selection made for the convenience of 
occupation.” 

Again, it may be said that if Ryan was entitled to home- 
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stead exemptions in the tract, it would be limited to a 
tract not exceeding two lots. It is true that the eighty- 
acre tract has not been platted, but the undisputed evi- 
dence shows that it is within the corporate limits of the 
city of South Omaha, and it is probably true that the tract 
which could be claimed to be exempt would be limited to 
an area equal to two lots as platted in that portion of 
South Omaha adjacent to the tract. Norfolk State Bank 
r. Schwenk, 51 Nebr., 146; Wilson v. Proctor, 28 Minn., 
14; Heidel v. Benedict,* 61 Minn., 170. At no time during 
the progress of the trial was any attempt made by Ryan 
or any one for him, to point out or designate any portion 
of the tract which he claimed as a homestead. In fact, 
he made no claim to homestead right other than as set 
out in his answer hereinbefore quoted. 

The final contention of appellants is that the contract 
sued upon is void because it contains provisions requiring 
appellee, Clara V. Rank, after she obtains title to the uh- 
divided four-sixths interest of the heirs who resided in 
and about Omaha, to bring a partition suit in order that 
title might be acquired to the one-sixth interest belong- 
ing to the minor children of Thomas Tighe and his de- 
ceased wife, and the further provision that $200 of the 
purchase price was retained for attorney’s fees and ex- 
penses of such partition suit; and that in the event the 
court should order the property sold as a means of parti- 
tion, appellee would at such sale bid a certain stipulated 
sum. It appears that after the execution of the contract 
in suit, and before the trial of this cause in the district 
court, the whereabouts of Maud Kane, née Maud Ryan, 
were ascertained, and by negotiations between herself and 
appellee, Clara V. Rank, conducted independently of the 
other heirs, Maud duly conveyed her one-sixth interest to 
appellee and received payment therefor. Of the minor 
heirs of Thomas Tighe, Mildred reached her majority and 
conveyed her one-twelfth interest to appellee, and William 
Tighe, the other minor, through his father, and by order 

#31 L. R. A., 422; 52 Am. St. Rep., 592. 
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of the district court, conveyed his one-twelfth interest 
to appellee. No partition suit being necessary, appellee, 
in her petition, tendered to the heirs the $200 retained for 
expenses of such suit, and by the terms of the decree the 
money goes to the parties entitled thereto. So that at 
the time of the trial all that portion of the contract to 
which the objection now being considered applies had been 
fully executed, and we are of opinion that appellants can 
not be heard to urge this as a reason why they should not 
comply with the contract. 

Irom a careful examination of the pleadings and the 
evidence in the case, we are of opinion that the judgment 
of the trial court is right and should in all respects be 
affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed May 5, 
1904. Judgment of affirmance adhered to. 


Hoctor-Johnson Co. v. Billings, 65 Nebr., 214, distinguished, and our 
former judgment, ante, p. 767, is adhered to. 


BARNES, J. 


This cause was reargued on a motion for a rehearing, 
and was assigned to a member of the commission, who 
failed to dispose of it before his term of office expired. 
The members of the court thereupon took the case under 
consideration, and after a careful examination of the rec- 
ord and the briefs, we are constrained to hold that our 
opinion herein, reported ante, page 767, is correct. — 

It is strenuously contended that the holding in this 
case is in conflict with the rule announceed in Hoctor- 
Johnson Co. v. Billings, 65 Nebr., 214. But counsel 
are mistaken in this contention. In that case the plain- 
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tiff did not seek to enforce the contract as it was made, 
but sought to have the court make and enforce a new 
contract. It appeared therein that the defendants had 
failed to secure an outstanding undivided interest, with- 
out fault on their part, and were unable to convey it ac- 
cording to the terms of the contract. The plaintiff, there- 
upon, asked the court to compel them to convey their 
undivided interest, and accept the purchase price less the 
amount or value of the interest they could not convey, 
and less a further sum claimed as damages for their fail- 
ure to procure and convey the outstanding undivided in- 
terest; this the court refused to do. So it appears that 
there is no real conflict between these cases, and that 
both, considering the difference in thé facts, are correctly 
decided. 

We are satisfied that the opinion of Commissioner 
Kirkpatrick fairly determines every question involved 
in this case; that any further discussion thereof is un- 
necessary, and our former decision is therefore adhered to. 


Henry D. JAYNE, APPELLANT, V. WILLIAM E. HymMen, 
IMPLEADED WITH Mary E. HYMER, APPELLEE. 


FILED DECEMBER 17, 1902. No. 12,379. 
Commissioner’s opinion, Department No. 2. 


1, Creditor’s Suit: CoNvVEYANCE TO WIFE BY THIRD PERSON: ALLEGA- 
TION AND Proor. In order to maintain a creditors’ suit against 
a wife to set aside a conveyance of real property made to 
her by a third person, plaintiff must allege and prove that 
the relation of creditor and debtor existed between himself 
and the husband at the time such conveyance was executed, 
or that it was executed fraudulently with the expectation on 
the part of the husband that he would become indebted to 
the plaintiff, and to prevent, hinder and delay him in the col- 
lection of such debt when contracted. 


2. Finding Sustained by Evidence: Wire Bona-FipE Owner. Held, 
That the finding that the wife was the bona-fide owner of 
_ the property in question, that it was conveyed to her in pay- 
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ment for money advanced by her to her husband, the proceeds 
of which had been used in the purchase of the property which 
was the consideration for the conveyance, was sustained by 
the evidence. 


3. Creditors’ Bill, An action in the nature of a creditors’ bill 
can not be maintained to set aside the conveyance of property 
which is exempt to the defendant as a lumesiead. 


APPEAL from. the district court for Phelps county. Pro- 
ceeding in the nature of a creditors’ bill to set aside a 
deed of real estate. Heard below before ApAMs, J. De- 
cree for defendants. Plaintiff appeals. Affirmed. 


W. P. Hall and Hector M. Sinclair, for appellant. 


James E. Kelby, Addison 8. Tibbets, George W. eee 
Charles F'. Morey and Anderson, contra. 


BaRngEs, C. 


Henry D. Jayne filed his amended petition in the na- 
ture of a creditors’ bill in the district court for Phelps 
county on the 21st day of June, 1900, against the defend- 
ants, William E. Hymer, Mary Hymer, his wife, and 
others, to set aside a deed made by the Holdrege National 
Bank, by which it conveyed the west half of lots 7, 8 and 
9, in‘block 12, of the Second addition to the city of 
Holdrege, to Mary E. Hymer, and subject the property to 
the payment of a judgment which he had obtained against 
her‘ husband, on the ground that the property belonged 
to Hymer, and had been conveyed by the bank to his wife 
fraudulently, and for the purpose of cheating and defraud- 
ing his creditors. All of the defendants, except Mary E. 
Hymer, defaulted. She filed her answer, in which she set 
forth that she was the bona-fide owner of the property in 
question; that she paid the consideration therefor; that 
her husband had no interest therein; that she claimed 
the property, which consisted of the half lots above de- 
scribed, together with a small dwelling-house thereon, 
as her homestead, and a home for herself, her husband 
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and her children. A reply was filed to her answer, and 
upon these issues the cause was tried. The court found 
in favor of the defendant Mary E. Hymer. A judgment 
was rendered dismissing the plaintiff’s action, and there- 
upon he appealed to this court. 

An examination of the record and the bill of excep- 
tions discloses the following facts: In the year 1879 
William E. Hymer and his wife, the appellees herein, came 
to Phelps county from their former home in the state of 
Illinois. Hymer had no property at that time except his 
horses and wagon, and a small amount of household furni- 
ture. Mrs. Hymer had in her possession $210 in money, 
which came to her from the estate of her deceased father. 
They found a person from whom they purchased the im- 
provements that he had placed upon a piece of government 
land which he held as a homestead, took an assignment 
of his rights, had his entry canceled, and Hymer filed 
upon it as a homestead. Mrs. Hymer, out of the money 
she then had, paid $115 to the former claimant; paid the 
filing fees, and the balance of her money was used to im- 
prove the land. They lived on this homestead until Hymer 
proved up, and procured his patent therefor. Meanwhile 
he had engaged in the hardware and implement business 
at a little town near his farm, and when the village of 
Holdrege was started they sold their homestead and 
Hymer moved his hardware and implement business to 
that place. The understanding between Hymer and his 
wife had always been that the homestead should be deeded 
to her, to be kept as their home, and for the purpose of 
reimbursing her for the money which she had put into 
it. This was never done, but when they moved to Holdrege 
the homestead was sold, three lots were purchased in the 
village, and a good house was built thereon, which was 
occupied by thenv as their homestead up to the fall of 1894. 
After removing to Holdrege, Hymer had engaged in the 
banking business, and on October 11, 1894, he was the 
president and a director of the Holdrege National Bank. 
He had become largely indebted to that institution, and 
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in order to pay his said indebtedness he and his wife con- 
veyed the house and lots above mentioned to the said 
bank, and received a credit therefor of something like 
$4,500, and as a part of that transaction and in order to 
repay Mrs. Hymer for the interest that she rightfully had 
therein, the bank conveyed the premises in question, con- 
sisting of the three half lots and a small house situated 
thereon, to her. The testimony disclosed that at the time 
of such conveyance the property was not worth more than 
$600 or $700; no one puts the value greater than $800. 
From that time to the present Mrs. Hymer has always 
claimed and held said premises as her own, and as a home- 
stead for herself and family. Soon after the property was 
conveyed to her she, together with her husband, moved to 
University Place, near Lincoln, where they are living in 
a rented house and where they are temporarily located 
for the purpose of educating their children in the Wes- 
leyan University, there situated. It further appears that 
neither of them is the owner of any other real estate what- 
ever. The evidence is undisputed that it is Mrs. Hymer’s 
intention, and the intention of her husband, as soon as 
their children are educated, to return to Holdrege and 
occupy the premises in question as their homestead. It 
further appears that the judgment which is the basis of 
the creditors’ bill herein, was not obtained against William 
E. Hymer until November, 1897, or more than three years 
after the conveyance was made to Mrs. Hymer by the bank. 
It further appears that the judgment was rendered in an 
action for tort against William Hymer, and that at the 
time of the conveyance the plaintiff did not know or claim 
that he had a right of action, even for tort, against him. 
The evidence further discloses that the whole transaction, 
including Hymer’s settlement with the bank, and the con- 
veyance of the premises in question by the bank to Mrs. 
Hymer, was carried on with the utmost good faith. It 
is not shown in the evidence that Hymer was indebted to 
the appellant at the time of the conveyance, or that he 
owed anyone else, except one debt to a person whose testi- 
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mony appears in the record, and which it appears he still 
owes. As before stated, upon these facts the decree of the 
court was rendered in favor of the appellee. 

This judgment should be sustained : First—Because nei- 
ther the petition nor the evidence discloses that at the 
time the conveyance complained of was made the appel- 
lant was a creditor of William E. Hymer in any amount 
or to any extent whatever. Neither does it appear that 
the conveyance was procured by Hymer to be made to his 
wife in anticipation of the fact that he would become in- 
debted to the appellant. In order to maintain a creditors’ 
suit against a wife to set aside a conveyance of property 
made by a third person to her, the relation of debtor and 
creditor must have existed between the plaintiff and her 
husband at the time such conveyance was executed; or it 
must have been executed fraudulently, with the expecta- 
tion on the part of the husband that he would become 
indebted to the plaintiff at a future time, and for the pur- 
pose of preventing, hindering and delaying the collection 
of the debt when it should finally be contracted. Lavigne 
v. Tobin, 52 Nebr., 686; Callahan v. Powers, 24 Nebr., 731; 
Jansen v. Lewis, 52 Nebr., 556. Second—It appears from 
the evidence that the court was justified in finding that the 
property in question belonged to the wife; that it was 
purchased with the product of her money, and was con- 
veyed to her in payment for money of her own that she had 
advanced to the husband, which had been used by him in 
procurring other property, and which was, among other 
things, the consideration for the conveyance in.« -astion. 
The evidence was amply sufficient to sustain ‘:is finding, 
and it should not be set aside because we are unable to say 
that it was clearly wrong. This finding alzne is sufficient 
to sustain the judgment dismissing the bill. Third—It ap- 
pears from the evidence that the property, even were it 
owned by the husband, would be exempt as a homestead, 
and could not be subjected to the payment of the appel- 
lant’s judgment. An action in the nature of a creditors’ 
bill can not be predicated upon the conveyance of exempt 
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property; such property is not susceptible of a fraudulent 
alienation, and creditors have no legal right to complain 
that property purchased with exempt funds is transferred, 
even without consideration. Derby v. Weyrich,* 8 Nebr., 
174; Frazier v. Syas, 10 Nebr., 115, 117, 35 Am. Rep., 467, 
4N. W. Rep., 934; Gillespie v. Brown, 16 Nebr., 457, 460; 
Bloedorn v. Jewell, 34 Nebr., 649, 651; Furman v. Tenny, 
28 Minn., 77; Carhart v. Harshaw, 45 Wis., 340; Delash- 
mut v. Trau, 44 Ia., 613; Smith v. Rumsey, 33 Mich., 183; 
Washburn v. Goodheart, 88 Ill., 229; Hixon v. George, 18 
Kan., 253. A debtor may acquire a homestead and hold 
it exempt as against debts not reduced to judgment when 
it was obtained, even if he exchange for it property which 
was not exempt by law. Pazton v. Sutton,t 53 Nebr., 81. 

It is apparent, therefore, that the judgment and decree 
of the district court was right, and we recommend that 
it be affirmed. 


OLDHAM and PounD, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


Crry oF SoutH OMAHA V. VINCENT WRZESINSEL 
Frrep Decemser 17, 1902. No. 12,399. 
Commissioner’s opinion, Department No. 2. 


1. Instruction: Correct STATEMENT OF LAW: ASSUMPTION OF MATERIAL 
Fact: No EvipENCcE: UNDUE EMPHASIS. An instruction which, 
in addition to a correct statement of the law, contains an 
assumption of the existence of a material fact upon which 
there was no evidence offered or received, and directs the 
attention of the jury to, and unduly emphasizes a part of, 
the evidence, should be refused. 


#30 Am. Rep., 827. 
+68 Am. St. Rep., 589. 
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2. Instruction: SuBMIssION oF IssuE Nor RalIsED BY PLEADINGS OR 
SupporTED By THE EviIpENcE. An instruction which submits 
an issue to the jury not raised by the pleadings or supported 
by the evidence, is erroneous and was properly refused. 


38. Loss of Claim: SeconpARy EVIDENCE as TO Finine. Where it 
appears that it was the custom of a city clerk to make no 
record of claims presented to him for damages against the 
city, but simply to file them and place them in a receptacle 
kept for that purpose, to await the action of the council, 
that an original claim so filed was lost and could not be 
produced, secondary evidence may be received to establish 
the facts relating to the filing thereof. 


: REcORD oF PROCEEDINGS OF Ciry CouNnciIL. In such 
a case, the recorded proceedings of the city council, reciting 
that such claim was before that body for consideration about 
the time it was alleged to have been filed, may be read in 
evidence for the purpose of showing that a claim was in fact 
filed. 


5. : : Martine oF Cram: Its Loss: Carson Copy. Where 
the evidence discloses that the plaintiff’s attorney had mailed 
a claim to the city clerk, that it was lost, that he had kept 
a carbon copy of it which he produced and properly identified, 
—the court did not err in allowing such copy to be read to tha 
jury to prove that the claim, in form and substance, complied 
with the requirements of the law. 


: LETTER OF CLERK AS EVIDENCE. Where the person 
who was the city clerk at the time the claim was mailed to 
him was no longer in office, and is beyond the jurisdiction 
of the court, a letter written by him to plaintifi’s attorney 
at or near the time he received the claim, in which he certifies 
under his hand and the seal of his office that he had received 
and filed it on a date named therein,—his signature thereto 
being duly and properly identified—was properly received in 
evidence to establish the date on which the claim was in fact 
filed. 


6. 


%. Evidence. Evidence examined, and held that the verdict was not 
excessive, and was sustained by the evidence. 


Error from the district court for Douglas county. In 
the nature of action on the case, against a municipal cor- 
poration for personal injuries. Tried below before 
Keysor, J. Verdict for plaintiff in the sum of $1,500. 
Judgment on verdict. Defendant brings error. Affirmed. 
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Lambert, for plaintiff in error. 
James H. Van Dusen, contra. 


Barngs, C. 


Vincent Wrzesinski brought this action in the district 
court for Douglas county against the city of South 
Omaha, to recover damages for a personal injury alleged 
to have been sustained by him while passing over what was 
known as the L street viaduct in said city. He alleged in 
his petition that on the night of the 27th of September, 
1899, between the hours of 11 and 12 o’clock P. M., while 
he was walking over said viaduct, he stepped into a hole 
in the board walk thereof and his leg passed through the 
same; that he was thrown forward and sustained severe 
and permanent injuries, from which he suffered great pain, 
and which disabled him for a long time from following his 
usual employment; that the hole which caused his injury 
had remained in said walk for a long time prior to the 
accident, and that the city had due notice thereof; that it 
had been there a sufficient length of time for the city, in 
the exercise of ordinary care, to have ascertained its ex- 
istence and to have repaired the same before the accident 
occurred ; that as a result of the injury so sustained he had 
been damaged in the sum of $5,000, for which he prayed 
judgment. The city, by its answer, denied the facts stated 
in the petition, and alleged contributory negligence as a 
defense to plaintiff’s:cause of action. Plaintiff’s reply was 
a denial thereof. Upon these issues the cause was tried to 
a jury and resulted in a verdict against the city for $1,500. 
A motion for a new trial was presented to the district 
court, was overruled, and judgment was entered for the 
amount of the verdict. The city thereupon prosecuted 
error to this court. 

1. Counsel for the plaintiff in error contends, first, that 
the court erred in refusing to give the jury instruction No. 
2 of his requests, which is as follows: 
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“In order to charge the defendant with negligence it 
must appear from the evidence not only that the sidewalk 
was defective at the time of the alleged injury, but it must 
further appear that such defect was actually known to the 
city or some of its officers, whose duty it was to repair 
such defects, or report them to defendant; or that the 
defect had existed for such a length of time prior to the 
alleged injury, that the city, if exercising ordinary dili- 
gence, would or should have known of the defect. And in 
determining whether or not the defendant exercised rea- 
sonable diligence and care in its efforts to discover and 
repair defects in said sidewalk, you are to consider any 
tests, inspections and examinations of said sidewalk, the 
thoroughness, sufficiency or insufficiency of the same, with 
all other facts and circumstances in evidence in relation 
thereto.” 

The first part of this instruction is a correct statement 
of the law. The closing portion of it, however, is erro- 
neous. It directs attention to and emphasizes unduly a part 
of the evidence in the case, and for that reason it was 
properly refused. Rising v. Nash, 48 Nebr., 597; First 
Nat. Bank of Denver v. Lowrey, 36 Nebr., 290; Marion v. 
State,” 20 Nebr., 233, 244; City of Lincoln v. Beckman, 23 
Nebr., 677, 682. It also contains an assumption that there 
had been a test of the sidewalk in question, as well as an 
inspection. An examination of the bill of exceptions dis- 
closes that it contains no evidence which shows that any 
test thereof was ever made. An instruction which assumes | 
that there is evidence to establish a fact when no such 
evidence was offered or received, is erroneous. For this 
reason also the instruction was properly refused. Turner 
v. O’Brien, 11 Nebr., 108; Esterly v. Van Slyke, 21 Nebr., 
611, 615; Chicago, B. & Q. R. Co. v. Schalkopf, 54 Nebr., 
448; City of Crete v. Childs, 11 Nebr., 252. In the case 
of Dunbier v. Day, 12 Nebr., 596, 603, an instruction like 
~ the one in question, and closing with almost the identical 
words, was held by Chief Justice Laks to be erroneous. 

#57 Am. Rep., 825. 
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In fact, the general rule governing this question may be 
stated as follows: “To entitle a party to an instruction 
asked, it must be correct as an entirety. If not correct in 
all its parts, both as to law and facts, it may properly be 
refused.” 11 Ency. Pl. & Pr., 234; Wells v. Slate, 47 
Nebr., 74. 

2. It is next contended by the city that the court erred 
in refusing to give the jury instruction No. 4 of its re- 
quests, which is as follows: 

“You are instructed that if you find that said sidewalk 
was defective at the point complained of, yet if you further 
find that said defect was a latent one, that is, a defect not 
apparent or suggested by appearance or which was not, 
or would not, become apparent by a test in the nature of 
the ordinary use and care of. the sidewalk, then defendant 
would not be liable for injury resulting to plaintiff there- 
from, unless it had actual knowledge of the defective con- 
dition of said sidewalk or of appearances suggestive of 
defective or dangerous conditions, or negligently and care- 
lessly constructed that portion of said sidewalk, with de- 
fective and decayed material.” 

A careful examination of the pleadings in this case dis- 
closes that no issue of a latent defect in the sidewalk in 
question was tendered or tried. The plaintiff in the court 
below alleged in his petition that he stepped into a hole 
in the sidewalk; that the hole in question had remained 
there so long that the city had notice of it, or by the ex- 
ercise of ordinary care, would have ascertained its exist- 
ence. This was denied by the city in its answer. The 
plaintiff testified that while walking across the viaduct on 
the night in question he stepped into the hole described in 
his petition and fell forward upon the walk, and that his 
leg became wedged in the hole so tightly that he could not 
extract it; that he was accompanied by three persons,— 
Frank Alex, Henry Alex and Barbara Zerzewski. Each of 
these witnesses testified that they were with the plaintiff 
when the accident occurred. They also testified as to the 
existence of the hole in the sidewalk; that the plaintiff 
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stepped into the same in the darkness; that he fell forward 
upon the planking of the viaduct; that his leg was wedged 
in the hole so tightly that it could not be removed. And 
Henry Alex testified that he tried to cut the hole larger 
with his pocket-knife so that plaintiff could withdraw his 
leg therefrom, and that he was unable to do this; that he 
ran back to' the end of the viaduct and called John Fida out 
of his saloon and told him what, had happened; that Fida 
gota chisel and hammer and went with him to where plain- 
tiff was fast in the hole in the sidewalk; and that they 
thereupon enlarged the hole with the use of the chisel and 
hammer and thus succeeded in releasing the plaintiff from 
his perilous situation. Fida corroborates this statement 
completely, and testified that he had seen the hole in ques- 
tion, in the sidewalk of the viaduct, and knew that it had 
been there for at least two weeks before the accident oc- 
curred. The city in opposition to this evidence introduced 
two witnesses,—Thomas Erwin and John Ross. Erwin tes- 
tified that he walked over the viaduct three times a week to 
examine it, and if he found any holes he nailed boards over 
them ; that there were many holes in the viaduct from time 
to time, and that it was in a dangerous’ condition; but that 
he did not see the hole in question. Ross testified that the 
witness Erwin was acting under his directions, and that 
after they heard of the accident they both went to the via- 
duct and examined it, and that there was no hole there. It 
thus appears that the question of latent defects was not 
in issue by the pleadings, and there was not a syllable of 
evidence from which the jury could infer any such defect. 
The instruction tendered did not conform to the issues 
and was not supported by any evidence, and for that reason 
it was properly refused. Omaha Nat. Bank v. Thompson, 
39 Nebr., 269; Hurlbut v. Hall, 39 Nebr., 889; Uhl v. Robi- 
son, 8 Nebr., 272; City of Friend v. Ingersoll, 39 Nebr., 
T1T, 728. 
We might remark, in passing, that it appears from the 

record in this case that the instructions given by the trial 
court on his own motion were full and complete. No ob- 
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jection is made to any of them, and we hold that there was 
no error in this case in giving or refusing instructions. 

3. Itis further contended by the city that the court erred 
in permitting the city clerk to read from the record of the 
proceedings of the city council the action of that bedy upou 
the claim filed in the office of the city clerk by the plain- 
tiff in the court below. It was alleged in the petition that 
the plaintiff served upon the defendant and filed in the 
office of the city clerk, his statement, in writing, giving the 
time, place and circumstance of his injury and the nature 
of the same, as required by the charter of the city, within 
twenty days after his injury occurred. This allegation 
was denied by the answer. It was incumbent upon the 
plaintiff to prove that fact, and the court instructed the 
jury that if he had failed to establish that fact, they should 
find for the defendant. It appeared from the evidence that 
the original claim, alleged by plaintiff to have been filed in 
the office of the city clerk of the defendant city, was lost 
and could not be found. It was also further shown that at 
the time the claim was alleged to have been filed, no record 
of such claims was made by the clerk; that he simply 
marked them “Tiled” on the back thereof and placed them 
in a pigeonhole or package, kept for ti.at purpose; that at 
the next meeting of the board after they were filed, he 
would lay them before the city council for its action. 
Under this method of procedure, the original claim, with 
the filing marks upon the back thereof, would be the best 
evidence of the fact sought to be established. The loss of 
the claim having been shown, and a proper and sufficient 
foundation having been laid for the introduction of secon- 
dary evidence, the court permitted the record of the action 
of the council upon the claim in question to be read, as fol- 
lows: “Damage claim of Vincent Wrzesinski, read and 
referred to finance and attorney; claim for $5,000 for in- 
juries to leg by falling through a hole in the L St. viaduct, 
on September 27, 1899.” 

This record was under date of October 22, 1899. This 
was one of the steps taken by the plaintiff to prove the 
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fact of the service and filing of the claim as required by 
law. While this does not establish the fact itself, it is a 
circumstance tending to establish it, because it shows by 
the recorded proceedings of the city council that the identi- 
cal claim in question was before that body at a date shortly 
subsequent to the time when it is alleged that it was filed 
with the city clerk. This evidence was certainly compet- 
ent for the purpose for which it was offered, and there was 
no error in its admission. Counsel for the plaintiff then 
produced a carbon copy of the original claim, identified it 
as such, and testified that it was a carbon copy of the orig- 
inal claim of the plaintiff, mailed by himself to the city 
clerk. The loss of the original, without the fault of the 
plaintiff or his counsel, having been fully established and 
the copy properly identified, it was then offered in evidence 
in place of the original, to show that the notice and claim 
was in due form of law, which was another step to establish 
the fact in issue. This was objected to for the reason that 
it was incompetent, and that it was not shown that the 
original notice, of which this purports to be a copy, was 
ever filed with the city of South Omaha, or with the clerk 
of South Omaha within twenty days after the alleged date 
of the injury. This objection was overruled, and the copy, 
Exhibit 1, was read to the jury. It was in due form; 
there was no error in its admission, and it established the 
fact that the notice and claim was in the form prescribed 
by the city charter and had been mailed to the city clerk 
for filing. In order to establish the date of filing, the plain- 
tiff’s counsel produced a letter written by the former city 
clerk, under his hand and the seal of his office, to the plain- 
tiff’s counsel, by which he receipted to them for the iden- 
tical claim in question and certified that he had filed the 
same on the 16th day-of October, 1899, which was within 
the time provided by law. The term of office of the clerk 
who wrote the letter having expired, and it appearing that 
he was out of the jurisdiction of the court, proper proof 
was made to the genuineness of the letter, and of his hand- 
writing ; and thereupon the letter was offered in evidence, 


798 NEBRASKA REPORTS. [ Vou. 66 


City of South Omaha v. Wrzesinski. 


and was objected to by counsel for the city as hearsay and 
incompetent. It is now contended that the letter was an 
‘ admission made by the clerk, and that he could not make 
an admission which would bind his principal. It is in- 
sisted that it was no part of the duty of the clerk to write 
the letter in question, and therefore it was not an official 
act of his, and should not be received to bind the city. The 
letter itself does not come strictly within the rule of ad- 
missions. It was not offered for that purpose. The only 
purpose for which it was offered was to show the substan- 
tive fact alleged by the plaintiff,—that he filed his notice 
and claim with the city clerk within the twenty days pro- 
vided by law. While it may not have been, strictly speak- 
ing, the duty of the clerk to answer the letter which con- 
- tained the claim against the city, nevertheless it was the 
.custom to do so. It was his duty to file the claim when 
he received it, and while it may not have been his duty to 
notify the person from whom he received it that it. was 
filed, yet his having done so over his hand, and attested 
the fact by the seal of his office, it can scarcely be con- 
tended that it would be at all necessary for the claimant 
‘to take any further steps looking to the filing of his 
claim. He might safely rely upon the fact that it was 
filed, and if any question should arise about it, the letter 
itself would be admissible in evidence to establish the 
date of such filing. 

A very similar question was before the court in Black- 
more v. Boardman, 28 Mo., 420. The court in that case 
had- under consideration the question of the admissibility 
of the declarations of a secretary of the board of directors 
of the St. Louis public schools in relation to the giving of 
a notice required for the renewal of a lease. We quote from 
the body of the opinion as follows (p. 426): “The parties 
agree that the application for renewal was in proper form, 
and as the minutes of the board of directors show that 
the notice was before the board on the 11th of August, 
at the second meeting held after it had been left by 
Kurlbaum, we think his evidence was properly received. 
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‘Notice left with a man about the office who had no 
authority to receive it of course would not bind the 
public schools, but, as the directors are not supposed 
to be all the time in session, it would seem that the sec- 
retary was the proper person with whom such applica- 
tions should be left. It would be gross neglect in the de- 
fendant if he had left the notice with a chance man about 
the office, and had not returned again to inquire whether 
it had been received; but the agent was told by the secre- 
tary a few days afterwards, and in ample time to have 
given another notice, that it had been received, and under 
such circumstances it would be a fraud on him to hold 
that he had lost his rights by his negligence.” It was 
held that the evidence was admissible. It was the duty 
of the city clerk to receive and file this claim, and 
his lettez acknowledging the receipt thereof was a 
part of tic very transaction in which he was en- 
gaged, and was clearly admissible in evidence. It was 
the statement of a public officer, made with reference to 
an act which it was his duty to perform, at or about the 
time of the performance thereof, and was made to the 
plaintiff’s attorneys to assure them that the claim had 
been received by him and properly filed. We hold that 
the court did not err in admitting this letter in evidence. 

4. Lastly it is contended by the city that the verdict ir 
this case is excessive. We can not agree with this con- 
tention. The evidence discloses that the plaintiff below 
stepped into a hole on the L street viaduct, at or about 
11 o’clock on the night of the 27th of September, 1899; 
that his leg went into the hole with such force that it 
became wedged and jammed therein, and that it was nec- 
essary to procure help and to use a chisel and hammer 
to enlarge the hole before he could be released; that the 
immediate effect thereof was to strip the skin and flesh 
. from his leg on each side of it and lay bare the bone; that 
the wrench given to his knee was so severe that it caused 
a seepage of the synovial fluid from the knee-joint into 
the surrounding tissues, thus causing great swelling and 
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intense pain therein; that after having his leg bandaged, 
it required the aid of two persons to enable him to reach 
his home, which was a distance of eight or ten blocks; 
that they consumed at least forty minutes upen the way; 
that the following day he was visited by a competent 
physician and surgeon, who found the condition above 
described, and who attended to his injuries frequently 
for seven or eight weeks, and under whose care the plain- 
tiff still was at the time of the trial; that an eminent phy- 
sician and surgeon practicing in the city of Omaha was 
called in consultation, and his description of the wounds 
and injuries corresponded with the above statement. Both 
surgeons testified that the injury to the defendant’s leg 
was ‘such that it required great care and skill to prevent 
his having anchylosis of the knee-joint; that he had, at 
the time of the trial, partial but not full action thereof; 
and that in their opinion his injuries were permanent. It 
was shown that the services of the physicians in caring for 
the injury were worth $150; that while the plaintiff was 
at work at the time of the trial, yet he was unable to stand 
upon his feet for any great length of time without causing 
him considerable pain and suffering; that his work was 
such that he could work upon his feet, tagging beef car- 
casses, two. or three hours, and the remainder of the day 
could sit down and prepare the tags ready for use upon the 
following day. Thus he was able to hold his position and 
earn as good wages as he was earning at the time his 
injury occurred. Opposed to this evidence was the state- 
ment of Dr. Ensor, who was mayor of South Omaha at the 
time the injury occurred, and who testified that some time 
during the month of October the plaintiff came to his 
office and wanted to settle the claim for $25; that plaintiff 
told him that he had a talk with two members of the coun- 
cil and they were willing to give him $25; and that he 
ought to have that much. Witness said that he watched 
the plaintiff as he went away from his office and that he 
walked all right, without much limping. This testimony 
was corroborated by a Miss Furgeson, who was a stenog- 
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rapher in the mayor’s office. Dr. Ensor and Miss Furge- 
son must certainly have been mistaken about this matter. 
The person who visited the office must have been someone 
other than the plaintiff, because the testimony is over- 
whelming that at and during the time mentioned by these 
witnesses, the plaintiff was confined to his bed; that he 
did not leave the house where he was being cared for until 
the fore part of the month of November, when he was 
taken ip a carriage to register so he might cast his vote, 
and to the place where he was employed to arrange about 
his resuming his work. The lady at whose house he 
boarded testified that he was confined to his bed for at 
least six weeks; and Wrzesinski testified that he was 
never at Dr. Ensor’s office in his life, and never saw the 
doctor until he saw him at the trial. In any event, this 
whole matter went to the jury under proper instructions; 
the evidence was fully sufficient to sustain the verdict, 
and would have authorized the recovery of an amount 
much greater than the judgment herein. 

* Upon a careful examination of the whole record, we 
are satisfied that this cause was fairly tried, was sub- 
mitted to the jury under proper instructions, and that the 
verdict is fully sustained by the evidence, and we recom- 
mend that the judgment of the district court be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
. Pounpn, C., concurring. 


The only important question in this case, is the admissi- 
bility of the letter written by the city clerk. I concur in 
the opinion that this letter was admissible, but think it 
important to state the principle on which such a holding 
must proceed. Memoranda of acts, made by a person who 
is dead or beyond the jurisdiction of the court, whose duty 
it was, in the course of his office or business, to do the acts 

57 
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and make the memoranda, are undoubtedly admissible to 
prove that the acts were done. Patteshall v. Turford, 3 
Barn. & Adol. [Eng.],.890; Welsh v. Barrett, 15 Mass., 
380; Bank of United States v. Davis, 4 Cranch 
[U. S. C. C.], 538, Fed. Cas. No. 915. To bring a 
ease within this rule, it must have been the duty 
of the person who made the memorandum to do 
the acts in question. But it would seem that there 
need be no absolute duty to make the memorandum 
thereof. If the memorandum was proper in the prudent 
execution of his office or employment and was clearly 
made in the course thereof, and not merely as a loose note, 
I think it comes within the principle. Hlsworth v. Mul- 
doon, 15 Abb. Pr., n. s. [N. Y¥.], 440; Fisher v. Mayor, 
67 N. Y., 73. In Elsworth v. Muldoon, an attorney 
noted the fact that he had redeemed land and 
taken the receipt for the debtor upon a receipt of the 
sheriff who had sold the land. After his death this was 
held competent evidence. In Fisher v. Mayor the city 
attorney had made a note on his register showing 
that a report had been confirmed. The confirmation had 
not been entered on the records of the city. The memo- 
randum was held admissible to prove the fact of confirma- 
tion after the death of the attorney. In neither of these 
cases was it absolutely the duty of the attorney to make 
the memorandum. But it was a proper and a prudent 
thing to do in the course of the business in which they 
were engaged, and it related to acts it was their duty to 
do. So here, it was not absolutely the duty of the city 
clerk to acknowledge receipt of the claim and notify the 
claimant that he had filed it. But it was entirely proper 
for him to do so, as a part of the orderly exercise of his 
office; and the act, namely, receiving and filing the claim, 
was enjoined upon him by law. In Estate of Fitegerald v. 
First Nat. Bank of Chariton, 64 Nebr., 260, I suggested 
that a letter, under circumstances giving it such charac- 
ter, was as much a memorandum as any other form of 
writing. The letter in question may be held a memoran- 
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dum made by the city clerk in the course of his duty, as to 
an act which it was his duty to do, and, as such, admissible 
after his removal from the state. 


Criry oF SouTH OMAHA V. EBPNEZER G. HAGER.* 
FILED DECEMBER 17, 1902. No. 12,398. 
Commissioner’s opinion, Department No. 2. 


Instruction: OIssIoN OF MATERIAL ELEMENT. Where an instruc- 
tion assumes to define the whole law of the case, and omits 
a material element from the definition given, it is reversible 
error, which may be relied upon, although no proper instruction 
has been requested by the party seeking to take advantage 
of the defect. 


Error from the district court for Douglas county. This 
was a proceeding in the nature of case, against a munici- 
pal corporation, for personal injuries. Tried below before 
Baxter, J. Verdict for plaintiff in the sum of $1,000. 
Judgment on the verdict. Defendant brings error. 
Reversed. 


Lambert, for plaintiff in error. 
Murdock, contra. 


OLDHAM, C. 


This was an action for personal injuries alleged to have 
been received by the plaintiff in the court below by driv- 
ing into a ditch in one of the streets in the city of South 
Omaha, Nebraska. The petition was carefully drawn and 
stated on its face a good cause of action. The answer of 
the city was a general denial and plea of contributory 
negligence. On issues thus joined, there was a trial in the 
court below to a jury, verdict for plaintiff for $1,000 dam- 
ages, judgment on the verdict, and defendant city brings 
error to this court. 


* Rehearing allowed. Judgment of reversal adhered to. See opin- 
ion, page 805, post. : 
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Numerous errors in the proceeding in the court below are 
called to our attention in the brief of the city, only one of 
which, however, we think requires serious attention. 

In plaintiff’s petition it was properly charged that the 
dangerous condition of the street which occasioned the 
injury had existed for such a length of time as to impute 
notice to the city of the defect. Evidence was introduced 
by plaintiff in the court below tending to support this 
issue, but in the instructions given by the trial court the 
question of notice of the defect was entirely omitted, and 
in the seventh paragraph of instructions it was said: 

“The court instructs you that a municipal corporation, 
such as the defendant, is bound to keep its streets in a 
reasonably safe condition for public travel in the ordinary 
mode, and if it fails to do so, and a person driving thereon 
is injured by reason of such failure, the city is liable for 
such injuries unless the person injured was guilty of negli- 
gence which contributed to his injuries.” 

Here was an instruction that plainly assumed to cover 
the entire question of liability of the city for injuries re- 
ceived by one driving on a defective street; but a necessary 
ingredient of the liability—that of notice of the defect— 
was omitted from the instruction. 

It is contended, however, by counsel for plaintiff i in the 
court below, that this instruction was, at most, but a vague 
and imperfect one, which did not charge on all the issues 
in the case, and that if the city desired to avail itself of the 
objection to this instruction, it should have first requested 
one properly stating the law. If it were true, as assumed, 
that this instruction was merely an imperfect and vague 
declaration on partof the issues, the contention of 
plaintiff below would be fully supported by the authorities, 
and the failure of the city to ask for a fuller and more 
perfect instruction would foreclose its right to complain of 
the one given. But as we view this instruction, it clearly 
assuined to cover the entire question of the liability of the 
city in the case at bar, and assuming to do so, omitted a 
material element. The instruction just set out tells the 
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jury emphatically that if the city fails to keep its streets 
in a reasonably safe condition for travel in the ordinary 
mode and a person driving on the streets is injured by 
such failure, then the city would be liable, unless the per- 
son injured was guilty of contributory negligence. This 
is not the whole law covering the liability of a city for 
injuries received on defective streets and sidewalks, and 
the giving of this instruction brings the case clearly within 
the rule announced by this court in City of Plattsmouth 
v. Boeck, 32 Nebr., 297, and City of York v. Spellman, 19 
Nebr., 357. 

As this case will have to be tried again, we think it well 
to suggest another imperfection in the instructions, and 
that is that they fail to state that the burden is on the 
plaintiff to prove each of the material allegations of his 
petition. The instructions in the case properly set out 
what the issues are, and properly place the burden of prov- 
ing negligence on plaintiff, but as to the burden of proving 
the other allegations of plaintiff’s petition, the jury was 
left without any direction. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded. 


BARNES and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 


REVERSED AND REMANDED, 


The following opinion on rehearing was filed May 20, 
1903. Judgment of reversal adhered to: 


Commissioner’s opinion, Department No. 2. 


1, Defective Instruction as to Facts. Where a jury is told that the 
defendant is liable upon a given set of facts, and a fact in issue, 
necessary to such liability, is omitted, a verdict for the plaintiff 
will be set aside, unless the evidence requires a finding adverse 
to the defendant upon the issue as to such fact. 
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2. Defective Instruction as to Law. Where an instruction assumes 
to define the whole law of the case, and omits a material ele- 
ment from the definition given, it is reversible error, which 
may be relied upon, although no proper instruction has been 
requested by the party seeking to take advantage of the defect, 
unless such instruction is justified as indicated in the foregoing 
paragraph. 


3. Erroneous Instruction. Record examined and the instruction given 
and complained of herein, is held to be erroneous and preju- 
dicial under the rule announced. 


GLANVILLB, ©. 


This case is before the court upon rehearing, after being 
once reversed by the opinion found ante, page 803,.where 
the rule announced in the syllabus is: ‘Where an in- 
struction assumes to define the whole law of the case, 
and omits a material element from the definition given, 
it is reversible error, which may be relied upon, although 
no proper instruction has been requested by the party 
seeking to take advantage of the defect.” 

The defendant in error combats this rule, as being con- 
trary to the previous decisions of this court, and further 
contends that the instruction disapproved is not errone- 
ous because the trial court was justified in taking the 
omitted issue from the jury on the ground that the evi- 
dence is so conclusive of this issue against the plaintiff 
in error. 

' Paragraphs 4, 5 and 11 of the petition in the lower court 
contain all that is given as descriptive of the defect in the 
street complained of, and the charge of negligence and 
notice. They are as follows: 

“4, Plaintiff further alleges that said defendant city 
has failed and neglected to keep that part of its streets 
known as H street between 25 and 27 street, and more 
particularly immediately adjacent to and west of the west 
line of 26th street open and in repair, and in a safe and 
passable condition, and this plaintiff further alleges that 
said defendant city, willfully and negligently permitted 
a gutter or depression about a foot deep to exist and re- 
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main in said H street immediately adjacent to and west 
of the west line of 26th street, that said gutter or depres- 

sion existed in and across H street, at right angles 
therewith, and formed a hole or depression about one foot 
deep, and sloping from the bottom thereof to the surface 
of the street and thus formed a ditch or depression cross- 
ing H street at right angles therewith. 

“5. Plaintiff further alleges that said gutter or de- 
pression was caused by the negligent acts of the city in 
permitting water to run across the said street at right 
angles therewith, and washing away a portion of the bed 
or body of earth forming the street at this place, that said 
gutter had existed at said place aforesaid for a long time 
prior to the 30th day of August, 1899, and that the said 
defendant city has due notice thereof. 

“11. Plaintiff further alleges that said defect has ex- 
isted in said street for so long a time privr to the 30th 
day of August, 1899, that the said defendant city had 
actual and constructive notice of the existence thereof, 
and that the injuries received by this plaintiff as herein- 
before set forth were due to the negligence of said de- 
fendant city in not keeping said street open and in re- 
pair, and in a safe and passable condition and not through 
any fault or neglect of this plaintiff.” 

We will first consider the question of the correctness 
of the rule announced in the former opinion, assuming 
for the purpose of its discussion, that in the existing state 
of the evidence the question of notice should have been 
left to the jury. The instruction held in the former opin- 
ion to be fatally wrong, is as follows: 

“The court instructs you that a municipal corporation, 
such as the defendant, is bound to keep its streets in a 
reasonably safe condition for public travel in the ordinary 
inode; and if it fails to do so, and a person driving thereon 
is injured by reason of such failure, the city is liable for 
such injuries unless the person injured was guilty of neg- 
ligence which contributed to his injuries.” 

It will be noticed that this instruction is neither in- 
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complete, vague nor uncertain. It is a direct, positive 
charge that upon a given state of facts the city would be 
liable, when, under the law, the city is not liable upon 
the existence of such facts only. We are unable to under- 
stand how the defendant cculd frame an instruclion that 
would correct the error, if the one in question was al- 
lowed to stand. One stating the law correctly would be 
a direct contradiction of the one given, and tell the jury 
that the city would not be liable on a certain state of 
facts, upon which state of facts the court, against the ex- 
ceptions of the defendant, had told the jury it would be 
liable. The giving of a correct instruction which is con- 
tradicted by an erroneous one will not cure the error, for 
the jury may act upon either, or be misled or confused 
thereby. ‘The error in the present case is not non-direc- 
tion, but a positive misdirection. This court has held 
that “an erroneous instruction is not cured by merely 
giving another instruction stating the law correctly.” 
Chicago, B. & Q. R. Co. v. Oyster, 58 Nebr., 1. 

It is urged that instruction No. 8 cures the error in 
No. 7. No. 8is as follows: 

“You are instructed that if you find from the evidence 
that the plaintiff was injured in the manner and form 
as alleged by him in his petition, and if you further find 
that such injury or injuries to his person were directly or 
proximately caused by or through the negligence of the 
defendant, and you find from the evidence that the plain- 
tiff was not guilty of negligence or want of ordinary care 
on his part which contributed to such injuries, then you 
should find for the plaintiff and award him such compen- 
sation for his said injuries, as you may find from the evi- 
dence, under the instructions of the court, he sustained, 
not exceeding, however, the sum of $5,000 and interest, 
the amount of damages prayed for.” 

It will be seen that this, in effect, orders a verdict for 
plaintiff if he was injured as alleged, and the injury was 
caused by the negligence of the city without plaintiff’s 
contributory negligence. This does not even tend to cure 
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the mischief of instruction No. 7. To find what would be 
such negligence as would make the city liable, the jury 
would look to No. 7, and there they would be instructed 
that the negligence consisted of permitting the defect to 
exist, not in permitting it to continue after notice of its 
existence. 

Instruction No. 10 has no bearing on the question. It 
is an instruction for defendant, if the plaintiff was guilty 
of contributory negligence. Neither does instruction No. 
1 have any bearing on the question involved. 

In Chicago, B. & Q. R. Co. v. Oyster, supra, it is said 
(page 14): “The instruction under consideration pur- 
ported to cover the entire case. It told the jury, if they 
found certain things to exist, then the plaintiff was en- 
titled to a verdict; hence the vice in this instruction was 
not, and could not be, cured by other portions of the 
charge.” But the writer, Norvau, J., adds: “My asso- 
ciates are of the opinion that the error was not prejudi- 
cial, since no other verdict would have been justified by 
the evidence.” The rule as stated above was, however, 
announced in the syllabus, and is applicable to the case 
before us. ; 

The defendant in error urges that the case of City of 
South Omaha v. Meyers, 3 Nebr. [Unof.], 699, sustains his 
contention herein. An examination of that case convinces 
us that it has no bearing upon the one before us. The in- 
struction complained of in that case merely recited, one 
after another, certain issues in the case, but did not con- 
tain a positive instruction based upon the determination 
of such issues. In that instruction certain issues in the 
case were omitted. Direct instructions covering the omit- 
ted issues and stating the law correctly touching them 
were afterward given, and the separate instructions could 
be construed together as stating the whole law, without 
conflict and without contradiction. It was a case of non- 
direction in one instruction cured by direction in others, 
not a case of incurable misdirection. 

It is urged that the decision in this case on the former 
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hearing, is contrary to the holding of this court in City of 
South Omaha v. Burke, 3 Nebr. [Unof.], 309, 314. In 
reference to that case, the defendant in error says: “We 
find the court uses this language in the body of the opin- 
ion: ‘It is complained that sections 7, 11 and 14 of the 
court’s charge, were erroneous in leaving out the element 
of the notice to the city of the defect. The instructions 
certainly do omit entirely the element of. notice which is 
alleged in the petition. They predicate the right to re- 
cover on the negligence of the city and the. absence of con- 
tributory negligence in the plaintiff, but we are not satis- 
fied that there was error in this respect.’ The court then 
goes on in the remainder of the opinion and explains why 
the omission to instruct upon the question of notice, was 
not a material error.” That explanation, as made by 
the learned commissioner who wrote the opinion, is that 
the defect causing the injury was an excavation in the 
street authorized by the city, and the conclusion is, “The 
city was undoubtedly chargeable with notice of what was 
done by its authority.” That case was reversed for error 
in the instruction under discussion because it omitted to 
state the law to be that “the duty ordinarily resting on a 
city to maintain its streets and sidewalks in a reasonably 
safe condition for travel in the ordinary mode is remit- 
ted during the time occupied in making repairs and im- 
provements,” and yet it does not appear that any instruc- 
tion covering this point was offered by the plaintiff in 
error. The case is, then, no authority against the rule an- 
nounced in the former decision herein, but in reality sup- 
ports, without announcing, that rule. 

We have examined all the cases cited by the defendant 
in error as supporting his contention that the plaintiff in 
error has no standing to complain of the instruction given 
by the trial court because of the failure to ask other in- 
. gtructions, but we are of the opinion that none of them 
do so in fact, when carefully examined; and that where 
an instruction can not be cured, but can only 
be contradicted, by a correct instruction, no tender 
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of a contradictory instruction is required. We 
are clearly of the opinion that the former decision 
must be adhered to unless the evidence upon the 
question of notice justified the instruction on the ground 
that a finding against the defendant in error on the issue 
of notice would not be justified under the evidence. And 
we are also of the opinion that if, under the evidence, a 
finding against the defendant in error upon the question 
of notice to the city would not have been justified, then 
there is no prejudicial error in the instruction under dis- 
cussion, and the verdict should be allowed to stand. 
Turning now to the other contention of the defendant 
in error—that is, that the evidence would not have justi- 
fied a finding in favor of the city on the question of notice, 
we have not been content to take the statement of the evi- 
dence as given in the brief of the defendant in error, 
though upon such statement our decision would be against 
his contention, but have examined the entire bill of ex- 
ceptions carefully. No evidence has been discovered by 
us in the bill of exceptions, neither has any been pointed 
out by the briefs of counsel, which shows actual notice to 
the city of a dangerous defect in the street; and as we 
understand the argument of defendant in error, his con- 
tention is that the evidence shows such long-continued 
existence of the defect that the city must be conclusively 
presumed to have known of its existence. The defect in 
the street complained of as the cause of the injury to the 
defendant in error, is a ditch or gully, water-worn across 
H street at its intersection with Twenty-sixth street, a 
few feet in on Twenty-sixth street from the line of inter- 
section. The ground in that part of the city is rough; 
the streets at this point have never been graded; and at 
the time of the injury it would seem H street, running east 
and west, was not much of a thoroughfare. Right at the 
intersection of the centre lines of said streets was a man- 
hole, somewhat elevated above the surface of the ground, 
around which the earth was also elevated to such an ex- 
tent as to prevent travel in the centre of these streets at 
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their intersection. The track worn by travel east and 
west across Twenty-sixth street on H street, was north 
of this manhole. The travel north and south on Twenty- 
sixth street was on both sides of the manhole. The ditch 
was near the west line of Twenty-sixth street. It caused 
no serious inconvenience to travel east and west across 
it in the main traveled road north of the centre of H 
street. South of this track and west of the track that 
passed west of the manhole on Twenty-sixth street, weeds 
and vegetation had grown up at the time of the accident, . 
according to the testimony of the defendant in error and 
his witnesses, to the height of five or six feet, so that he 
claims to have been unable to see the ditch and its condi- 
tion where it went through this vegetation down toward 
the southwest corner of the ground covered by both streets. 
His petition claims that the ditch was about one foot deep, 
and sloped from the bottom thereof to.the surface of the 
street. At the time of the injury defendant in error ap- 
' proached Twenty-sixth street, driving upon H street from 
the west, and, being desirous of turning south on Twenty- 
sixth street, attempted to round the corner by driving 
through the weeds and driving across the ditch at a pace 
a little faster than a walk, and in doing so was thrown 
out of his wagon and injured. The testimony shows that 
the ditch or ravine is a watercourse worn through the soil; 
that it varies from time to time in condition as to depth 
- and width, being sometimes washed deeper and at some 
times partially filled up by deposit of earth. The testi- 
mony shows that, as a waterway, this ditch had existed 
for a considerable length of time, and still, existed at 
the time of the trial. The most that can be said as to 
evidence of the previous existence of the ditch as a danger- 
ous obstruction to travel, is that one witness drove across 
it some three weeks before the accident, and, while his 
attention was attracted away from his team by some 
boys, he was nearly thrown from his seat in crossing the 
ditch; that, while he had traveled north and south along 
Twenty-sixth street frequently, and knew that the ditch 
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was there, he evidently had no knowledge of its condition 
being dangerous up to the time he crossed it, if then. 
Other witnesses testified to the condition of the ditch at 
the time of the accident, and so described it that the 
jury might find that it was dangerous. The testimony of 
the witnesses all concurs that at this place where the ac- 
cident occured it was concealed by the growth of vegeta- 
tion. 

We believe from the evidence that the defendant in er- 
ror could have followed the beaten track across the ravine 
and turned down on Twenty-sixth street on either side of 
the manhole with safety, and that if the ditch, where he 
attempted to cross it, was really dangerous, he can escape 
the charge of contributory negligence only by showing, as 
he and his witnesses did, that its dangerous character was 
concealed by vegetation. He knew the ditch was there 
as: well as the city did. 

We think the foregoing is a fair statement of what the 
evidence shows as it bears on the question of the continu- 
ance of the ditch in’ a dangerous condition for such a 
time as to conclusively charge the city with notice of its 
existence as a dangerous defect. 

We have some doubt about the evidence being sufficient 
to support a finding against the city on the issue of notice. 
No witness sufficiently described the conditiou of the ditch 
at any time prior to the date of the accident to show with 
certainty that it was then so dangerous as to render the 
street unsafe for travel in the usual mode, and all agree 
that it varied in its condition from natural causes. We 
are of the opinion that in the condition of the evidence, 
the court would not be justified in holding as a matter of 
law that the city was chargeable with notice of the ditch 
as a dangerous defect, and that there was prejudicial error 
in the instruction complained of. We are strengthened 
somewhat in this opinion by the wording of the petition, 
and the evident theory of defendant in error that notice 
of the existence of the ditch, without notice of its dan- 
gerous character, is all that is required. 
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For the reasons stated above, we recommend that the 
former decision of this cause be adhered to. 


BARNES and ALBERT, CC., concur.* 


By the Court: For the rcasons stated in the foregoing | 
opinion, the former holding of the court is adhered to, 
and the judgment of the district court is reversed and the 
cause remanded. 

FORMER JUDGMENT ADHERED TO. 


GEORGE F. GILLIAN Vv. THOMAS E. MCDOWALL ET AL. 
FILED DECEMBER 17, 1902. No. 11,994. 
Commissioner’s opinion, Department No. 2. 


1. Mortgage: AssIGNMENT: REcorD: Prior LIEN: JUDICIAL SALE: 
Deep. An assignee of a mortgage whose assignment is not 
of record, is barred by a decree foreclosing a prior lien in 
a suit to which his assignor, who appeared of record as 
owner of the incumbrance, was made a party, unless he records 
his assignment prior to the recording of the deed under judicial 
sale pursuant to such decree. Goodwin v. Cunningham, 54 Nebr., 
11, distinguished. 

2. Decree of Foreclosure: Prior LIEN: SUBSEQUENT LIEN: PARTIES. A 
decree of foreclosure of a prior lien, in the absence of an 
express adjudication based upon proper issues, will not have 
the effect of determining the validity or standing of a subse- 
quent lien as between the parties thereto, nor of preventing 
the subsequent incumbrancer from enforcing the same, as to 
such parties, against the property, or anything representing 
it, in their hands. 


3. Mortgagee: Party DErEenpANT: ForecLosurr or Tax Lien: 
InitrAL LETTERS. A mortgagee joined as a party defendant in 
a suit to foreclose a tax lien may not be sued by the initial 
letters of his name, under section 23, Code of Civil Procedure, 
although so designated in the note and mortgage by virtue 
whereof he claims a lien upon the property in controversy. 


4. True Name of Party Unknown: VERIFICATION OF PETITION: CODE. 
In such case the proper course is to proceed under section 


* This opinion was filed after the various commissioner departments 
had been reorganized. ‘The author of the opinion succeeded Lo- 
BINGIER. , 
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148, Code of Civil Procedure, by stating in the verification of 
the petition that the true name of the defendant could not 
be discovered, and obtaining personal service of summons upon 
him. 

: Initrant Letrers: SECTION 148 oF CopE: PERSONAL SERVICE: 
APPEARANCE: Vorp DECREE. Unless a defendant sued by the 
initial letters of his name under section 148, Code of Civil 
Procedure, is served personally or makes an appearance in 
the case, the judgment or decree rendered therein is not binding 
upon him. 


5. 


6. Taxes: REAL PROPERTY: Lizn: SUBSEQUENT INCUMBRANCES: STATUTE 
or Limirations. As taxes on real property are a lien upon 
the land itself, not merely on some interest therein, where 
a tax lien is foreclosed within the time fixed by law, but 
subsequent incumbrancers are not barred, such incumbrancers 
are not relieved of the necessity of redeeming therefrom, in 
a suit to assert their liens by the fact that the statutory 
period for foreclosing the tax lien has expired. Merriam v. Good- 
lett, 36 Nebr., 384, followed; Goodwin v. Cunningham, 54 Nebr., 11, 
distinguished. 


Error from the district court for Nuckolls county. Fore- 
closure of tax lien. Tried below before Stusss, J. Re- 
versed. 


The ultimate facts appear in the opinion. 
Johnston, for plaintiff in error. 
Mauck, contra. 


Pounpn, C. 


The facts involved in this case may be stated summarily 
as follows: A suit was brought to foreclose a tax lien upon 
certain lands covered by a mortgage. No assignment of 
the mortgage appearing upon the record, the mortgagee 
was made a party and served with process. Decree of fore- 
closure was afterwards rendered, the mortgagee making 
default. Sale was had pursuant to such decree and the 
property was purchased by one of the defendants, who 
thereupon put his deed upon record. Prior tc the fore- 
closure suit, the mortgage had been assigned to the present 
plaintiff by sale of the note secured thereby, but no assign- 
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ment was ever recorded. This suit is brought to foreclose 
the mortgage and to reach the surplus proceeds of the pro- 
perty, which are in the hands of the clerk of the court, and 
subject them to the lien. The surplus is claimed also by 
a grantee of the mortgagors, who was a party to the tax- 
foreclosure, on the ground that the mortgage lien was cut 
out in that suit. Plaintiff contends that he is not bound 
by the decree in the tax-foreclosure suit for three reasons: 
First, because he was the real owner of the mortgage and 
was not a party to the suit; second, because no finding was 
made with reference to the validity of his mortgage as be- 
tween him and the mortgagors, nor as to the priority, 
standing, or amount of his lien, and no adjudication was 
had with respect thereto; third, because the mortgagee 
joined as a party defendant was sued by the initials of his 
name only, and was not personally served with process and 
did not appear in the suit. The district court found ad- 
versely to the plaintiff and dismissed his suit. 

The plaintiff’s first contention is based upon the decision 
in Goodwin v. Cunningham, 54 Nebr., 11. But an obvious 
distinction is to be made between that case and the one at 
bar. There, as here, the assignment was not of record, and 
the mortgagee, who was made a party and defaulted, had 
assigned the mortgage before suit was brought. But in 
that case the assignment was put of record before the 
sheriff’s deed issued under sale pursuant to the decree, 
whereas here the purchaser at the sale under the decree has 
recorded his deed, with no notice of the assignment, and 
the assignment still remains unrecorded. Assignments of 
mortgages are within the recording act. Ames v. Miller, 
65 Nebr., 204. Hence it would seem clear that an assignee 
of a mortgage, whose assignment is not of record, is barred 
by a decree foreclosing a prior lien to which his assignor 
who appeared of record as owner of the incumbrance was 
a party, unless he records his assignment prior to the re- 
cording of a deed under judicial sale pursuant to such 
decree. Whipple v. Fowler, 41 Nebr., 675; Porter v. 
Ourada, 51 Nebr., 510, 514. 
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The second point appears to be well taken. The decree 
in the tax-foreclosure suit finds that the taxes were a first 
lien, forecloses the right of the defendants to redeem 
therefrom, and orders the land sold for satisfaction thereof. 

“The findings are meager, and the decree of foreclosure is 
not very carefully drawn. But, fairly construed, there 
is enough to bar the right of redemption from the taxes as 
to all defendants. As to the surplus, however, the case is 
quite different. There is no finding whatever and no ad- 
judication, as between the parties to the mortgage, as to its 
validity nor as to the standing of the lien thereby created. 
No such issue was in the case, and as between the mort- 
gagors and the assignee of the mortgage, the lien may still 
be asserted upon anything which remains to represent the 
mortgaged property. lincoln Nat. Bank v. Virgin, 36 
Nebr., 735; Jfoss v. Robertson, 56 Nebr., 774; Robertson v. 
Brooks, 65 Nebr., 799. Hence the surplus proceeds ac- 
cruing at the tax-foreclosure sale are subject to the mort- 
gage, and the district court was in error in awarding them 
to the grantee of the mortgagors. 

It seems clear, also, that the service upon the mortgagee 
in the tax-foreclosure suit is not sufficient to make the de- 
cree rendered therein effective to bar his right of redemp- 
tion from the tax lien. The mortgagee was sued by his 
initials only. The summons served upon him does not con- 
tain the words “real name unknown,” as required by sec- 
tion 148, Code of Civil Procedure, and service was had 
by leaving a copy at his usual place of residence. We are 
of opinion that section 23, Code of Civil Procedure, 
does not apply to such a case. That section provides that, 
in actions upon written instruments, whenever any of the 
parties to such instruments are designated by the initials 
of their Christian names, they may be sued by the names 
by which they are designated in the instrument. But the 
cause of action of the plaintiff in the tax-foreclosure suit, 
as against the subsequent incumbrancer, was not a suit 
upon a written instrument, within the purview of such 
section. The plaintiff in the foreclosure suit and the 

58 
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mortgagee were not parties to the same instrument, di- 
rectly or indirectly. The general rule to be followed where 
a plaintiff is ignorant as to a defendant’s real or full name 
is to be found in section 148, Code of Civil Procedure. In 
Burlington & M. R. R. Co. v. Dick, 7 Nebr., 242, it is held 
that sections 23 and 24, being exceptions to the general 
rule, are to be construed strictly. This holding was ap- 
proved subsequently in Church v. Callihan, 49 Nebr., 542, 
545. Hence causes of action collateral to the instrument, 
and not based thereon, are clearly without the purview of 
said section 23. Thus, in Church v. Callihan, the action 
was for conversion of property claimed by plaintiffs 
under a chattel mortgage running to them in their firm 
name. The court said: “Moreover, the action of defend- 
ant in error was predicated upon the alleged conversion of 
the property by plaintiff in error, and that its alleged 
ownership was evidenced by a written instrument in which 
it may have been referred to by its firm name would not 
alone authorize the commencement of the action in such 
firm name.” In like manner, in Scarborough v. Myrick, 
47 Nebr., 794, 801—an action to quiet title and cancel a 
land-contract which the defendant had executed by the 
initials of his first name onl y—the court took the view that 
the provisions of section 148 were to be applied. In 
Scarborough v. Myrick there was much more ground to 
consider the cause one within the purview of section 23 
than in the case at bar. Here the cause of action, as to the 
mortgagee, was that he claimed some right or interest in 
the property insuit. The plaintiff did not seck to set aside 
the mortgage nor to obtain any relief under or against it. 
He sought only to bar such interest or lien as the mort- 
gagee might have in or upon the land. His cause of action 
against the mortgagee was no more an action upon the in- 
strument than the plaintiff’s cause of action in Church v. 
Callihan was upon the chattel mortgage. In such a case as 
the one at bar the proper course is to proceed under sec- 
tion 148, by stating in the verification of the petition that 
the true name of the defendant sued by his initials can not 
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be discovered, and procuring personal service of summons. 
It might well be that the omission to state in the summons 
that the real name of the defendant so sued was unknown 
would be a mere irregularity, and would not subject the 
judgment to collateral attack. But it is settled that there 
must be personal service, and that without it the judgment 
is of no force. Hnewold v. Olsen, 39 Nebr., 59. It follows 
that the decree in the tax-foreclosure suit did not have the 
effect of cutting off the mortgagee’s right to redeem. We 
may say, however, that in cases where service by publica- 
tion is proper, if the verification of the petition conforms 
to the requirements of section 148 and the fact that the 
defendant’s real name is unknown is stated in the notice, 
together with such description as to enable the person in- 
tended to be reasonably identified, there is ground for hold- 
ing the service sufficient. Scarborough v. Myrick, supra. 
The period fixed by law within which the tax lien might 
be foreclosed had expired before the institution of the 
present suit, so that the further question arises whether, in 
view of the holding in Goodwin v. Cunningham, supra, the 
plaintiff should be required to redeem, or may maintain 
his foreclosure suit without so doing. We are not entirely 
satisfied with the decision in that case, so far as it denies 
the necessity of redeeming, and have no inclination to ex- 
tend the rule to other classes of cases. Goodwin v. Cun- 
ningham involved a mechanic’s lien. Section 4, article 1, 
chapter 54, Compiled Statutes,* provides that when any 
suit or suits shall be commenced on the account of labor or 
materials within the time of the lien, as fixed by the preced- 
ing section, the lien shall continue until the suit is finally 
“determined and satisfied.” We can not but feel that the 
opinion in Goodwin v. Cunningham completely ignores the 
provision. Whenever, in foreclosing a lien, subsequent 
lien-holders or other persons claiming an interest. have been 
omitted by mistake, it is proper to bring a supplemental 
suit for the purpose of barring the omitted claim or in- 
terest. Dodge v. Omaha & S. W. R. Co., 20 Nebr., 2765. 
*Cobbey’s Annotated Statutes, sec. 7103. 
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Robinson v. Ryan, 25 N. Y., 320; Moulton v. Cornish, 138 
N. Y., 183; Shaw v, Heisey, 48 Ia., 468; Foster v. Johnson, 
44 Minn., 290, 46 N. W. Rep., 350. The suit in such case is 
ancillary to the original foreclosure, and for many pur- 
poses a mere branch thereof. Goodenow v. Ewer, 16 Cal, 
461. Where this right to bring such a supplemental suit 
exists, can it be said that the original foreclosure suit has 
been “finally determined and satisfied,” within the pur- 
view of said section 4? If not so finally “satisfied” it 
would seem that the lien continues, not only for the pur- 
pose of a supplemental suit, but also for general purposes, 
as provided in the statute. Ambrose v. Woodmansec, 27 
Ohio St., 147. But we are relieved from the necessity of re- 
viewing Goodwin v. Cunningham, in view of an important 
difference between the class of liens there involved and the 
lien now before us. In Merriam v. Goodlett, 36 Nebr., 384, 
the exact point presented by the case at bar was before the 
court, and it was held that redemption must be made. It 
is claimed that that decision is overruled in Brown v. Ul- 
rich, 48 Nebr., 409, and by the many cases in which this 
court has held that a tax lien is not enforceable against the 
property subject thereto after expiration of the statutory 
period of limitation. In Brown v. Ulrich the holding in 
Merriam v. Goodlett upon the point here involved was not 
brought in question, and, in the other cases relied upon, 
it will be found, either that the court refused to entertain 
a suit for the purpose of obtaining sale of property to sat- 
isfy a tax lien after the statutory period had expired, or 
else that it refused to require the plaintiff in a suit to quiet 
title as against tax liens which were no longer enforceable 
to redeem therefrom. Foree v. Stubbs, 41 Nebr., 271; 
Warren v. Demary, 33 Nebr., 327; Alexander v. Shaffer, 38 
Nebr., 812. Such cases are not conclusive of the question 
here at issue. Under our practice, the function of a de 
cree of foreclosure is twofold: to obtain sale of the prop- 
erty subject to the lien for satisfaction thereof, and to bar 
the right of other lienholders or persons claiming inter- 
ests in the property to redeem. It is plain that no suit for 
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the former purpose can be maintained after the expiration 
of the five-year period fixed by statute, and that, when such 
period has expired without foreclosure and sale, a person 
who seeks to clear his title from the apparent cloud ought 
not to be asked to pay a claim which can never be enforced 
against his title. But it would not follow, necessarily, from 
this fact, that when the land itself—not merely an interest 
therein—has been sold under proper judicial proceedings 
for the satisfaction of such a lien, within the time fixed by 
law, subsequent lienholders whose claims, attaching only 
to estates in the land, were wiped out by the sale, ought 
to be absolved from the duty of redeeming and enabled to 
take the land without satisfying the tax lien because their 
right of redemption was not cut off within the statutory 
period. Taxes area lien upon the land itself. A mortgage, 
on the other hand, is not a lien upon the corpus of the 
land, but only upon the morigagor’s interest therein. 
Taxes remain a lien until satisfied or extinguished by lim- 
itation, whatever may become of the title to the land. A 
mortgage is a lien upon the lar ’ in the hands of the mort- 
gagor and all who succeed to his title. When the land is 
sold under a proper tax-foreclosure, the title of the mort- 
gagor is extinguished, and there is nothing left upon which 
the mortgage may operate except the surplus proceeds of 
the sale. The mortgagee may still have a right to redeem, 
but the fact that this right has not been extinguished will 
not resubject the property to his claim until by exercising 
that right he has obviated the effect of the foreclosure 
sale. This appears to be the ground taken in Merriwn v. 
' Goodlett, and it has the support of sound reason. Good- 
win v. Cunningham does not mention nor does it purport 
to overrule that decision, and an obvious distinction is to 
be made between the two cases. In Goodwin v. Cunning- 
ham a mechanic’s lien had been foreclosed, -but a subse- 
quent mortgagee had not been barred. A mechanic’s lien 
is created by acts of the parties, not by operation of law, 
and attaches to the interest of the contracting parties, not 
absolutely to the corpus of the land. Henry & Coatsworth 
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Co. v. Fisherdick, 87 Nebr., 207. Hence the purchaser at 
the foreclosure sale had merely succeeded to the title of 
the mortgagor, and his title was subject to the mortgage. 
In other words, in this case, as is said in Merriam v. Good- 
lett, the sale extinguished the mortgage lien, subject to 
the right of the mortgagee to reinstate it by exercising his 
outstanding right of redemption. In Goodwin v. Cunning- 
ham the land was still subject to the mortgage, and, if the 
statute of limitations had barred the mechanic’s lien and 
put an end to its position of priority, no exercise of the 
right of redemption was required to enable the mortgage 
lien to be asserted. The necessity of redeeming in a case 
such as this may be rested upon the fact that otherwise the 
land is held by an independent title not subject to the mort- 
gage lien. Goodwin v. Cunningham does not apply to such 
cases, but only to cases in which, upon foreclosure, the pur- 
chaser at the sale acquires a title which was and remains 
subject to other liens without exercising any right of 
redemption. 

Plaintiff, in his petition, makes no offer to redeem from 
the tax-foreclosure, but seeks a decree for sale of the land 
as though no such foreclosure had been had. Such is not 
his remedy. He should redeem from the foreclosure sale, 
and, upon redemption, sell the land for satisfaction of his 
lien. Without first redeeming, he can not maintain his 
suit as to the land. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, and the cause remanded, with di- 
rections to enter a decree finding the amount due plaintiff 
upon his mortgage, ordering the surplus proceeds of the 
tax-foreclosure sale in the hands of the clerk applied to the 
payment thereof, and dismissing the petition as to the pur- 
chaser at the foreclosure sale and those claiming through 
him. We further recommend that the costs be taxed to the 
appellant and the appellees other than McDowall and 
Ewing, and that the appellee Thomas E. McDowall recover 
his costs in this court. 


_ BARNES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, with 
directions to enter a judgment finding the amount due 
the plaintiff upon his mortgage, ordering the surplus pro- 
ceeds of the tax-foreclosure sale in the hands of the clerk 
applied to the payment thereof, and dismissing the petition 
as to the defendants McDowall. It is further ordered that 
the costs in this court be divided between the appellant 
and the appellees other than McDowall and Ewing, and 
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that the appellee Thomas E. McDowall recover his costs. 


JUDGMENT ACCORDINGLY. 


GrorGE F. SmitH v. THOMAS BOYLE, 
FILED DECEMBE™ 17, 1902. No. 12,335. 
Commissioner’s opinion, Department No. 3. 


1. Tenant: ReMovaL: INGRESsS: KerREss. A tenant has a reasonable 
time after the termination of ‘his tenancy to remove his family 
and personal effects, and is entitled to free ingress and egress 
for that purpose. ' 


: PERSONAL PROPERTY: REMOVAL. A tenant does not for- 
feit his right to personal property belonging to him by neglect- 
ing to remove it within a reasonable time after the expiration 
of his lease. 


: Entry: ReFrusaL: CONVERSION. A tenant who is denied 
the right of entry to remove his goods, may treat such refusal 
as a conversion, 


Error from the district court for Kearney county. 
Action in the nature of trover. Tried below before ADAMS, 
J. Verdict for plaintiff in the sum of $1. Judgment on 
verdict. Defendant brings error. Affirmed. 


Dailey, for plaintiff in error. 


King, contra. 
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DuFFIE, C. 


Thomas Boyle, the defendant in error, rented certain 
premises from one Slater from August 7, 1897, to August 
7, 1898. He continued in possession under this lease until 
August, 1900, when Slater rented the premises to George 
I’. Smith, the plaintiff in error. Fall wheat appears to 
have been the only crop grown on the rented premises. 
Boyle cut his last crop some time in July, 1900, and 
threshed the same about September 20, leaving the straw 
on the ground. Smith took possession under his lease 
some time in August or September, and Boyle claims that 
he converted the straw to his own use. Boyle testified 
that before renting the land, Smith called on him to know 
if he wished to keep it another year; Slater, the landlord, 
having promised Smith to rent it to him if Boyle did not 
wish to work it longer. He told Smith he did not want 
it for another year and advised him to commence plowing 
the land at once. He called attention to lis straw stacks 
on the land, and Smith promised not to interfere with 
them; “told me that he wouldn’t bother my rights at all.” 
Boyle attempted to remove the straw some time during 
the fall or winter, and did in fact haul away one load, when 
Smith refused permission to Boyle’s men to enter the 
premises, whereupon this action for conversion was insti- 
tuted. 

In the absence of an agreement to the contrary, the 
tenant is as much entitled to the straw as to the grain 
growh upon leased premises. Craig v. Dale, 1 Watts & 
S. [Pa.], 509, 837 Am. Dec., 477. The straw was Boyle’s 
personal property, and after the termination of his lease 
he had a right to reenter and remove the same within a 
reasonable time. Gear, Landlord & Tenant, sec. 178. 

If the outgoing tenant does not remove his goods within 
a reasonable time, the law is well settled that the landlord 
or any subsequent lessee can remove such property, if he 
exercises such care in so doing as the nature of the prop- 
erty demands, and if he leaves it in such condition that 
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the owner by reasonable diligence can take it uninjured ; 
and in such case he is not bound to protect it until the 
owner sees fit to take it away. United States Mfg. Co. v. 
Stevens, 17 N. W. Rep. [Mich.], 934; Low v. Hlwell,* 
121 Mass., 309. 

What would be a reasonable time within which the de- 
fendant should remove his straw, and whether what is 
reasonable is a question of law or of fact, we need not 
discuss in this case. When the plaintiff in error agreed 
with the defendant in error that he would not bother him 
about the straw, it was, in effect, an agreement that it 
might remain upon the ground for an indefinite time and 
until some notice was given that it should be removed. The 
theory of the plaintiff in error, that a tenant forfeits his 
property to the landlord by neglecting to remove it within 
a reasonable time after the expiration of his lease, is 
wholly untenable and finds no support in the authorities. 
It is fixtures only which the tenant forfeits or abandons 
by neglecting to remove them during the term of his lease 
or while still in possession of the premises. The plaintiff 
in error does not deny that he hauled away and used three 
loads of the straw sued for.. This is sufficient of itself to 
support the verdict of the jury, the damages awarded being 
nominal. We might add that there is eminent authority 
for holding that where the landlord forbids an outgoing 
tenant to remove articles of personal property belonging 
to the tenant, he may treat such conduct as a conversion 
by the landlord and sue for their value. Vilas v. Mason, 
25 Wis., 310. 

We discover no error in the record and recommend the 
affirmance of the judgment of the district court. 


AMES AND ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
#23 Am. Rep., 272. 
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CALVIN J. Brooks y. Encar C. STANLEY. 
Firrep DECEMBER 17, 1902. No. 12,374, 
Commissioner’s opinion, Department No. 3. 


Line of Survey: REMOTE CORNERS: VARIANT LENGTH: PRESUMPTION. 
Where, on a line of the same survey and between remote 
corners, the whole length of which is found to be variant from 
the Jength called for, it is not to be presumed that the variance 
was caused from a defective survey of any part, but it must 
be presumed, in the absence of circumstances showing the 
contrary, that it arose from imperfect measurement of the 
whole line, and such variance must be distributed between the 
several subdivisions of the line in proportion to their respective 
lenghts. 


Error from the district court for Dawson county. 
Action in ejectment. Tried below before Sutztvan, J. 
Judgment for plaintiff. Reversed. 


T. L. Warrington, W. A. Stewart and George W. Fos, 
for plaintiff in error. 


W. W. Smith and Hector M. Sinclair, contra. 


DuFFIE, C. 


A dispute existed between the parties as to the location 
of the quarter corner on the north side of:section 18, town- 
ship 10, range 24, Dawson county, Nebraska. Section 18 
is a fractional section, and the plat of the government 
survey, aS well also as the field-notes, shows the distance 
between the northeast_corner and the northwest corner of 
the section to be 79.42 chains; the northeast quarter of the 
section being full, the north line thereof being forty chains 
in length and the northwest quarter being fractional, 
the north line of said quarter being but 39.42 chains in 
length. The county surveyor being called upon to locate 
this quarter corner, determined that, if ever established, 
it had been lost; and upon a survey being made of the north 
line of the section, it was found that instead of falling 
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short of one mile in length, as shown by the government 
plat and field-notes, it was 36 links more than a mile, 
making 94 links more than called for by the government 
plat and field-notes. The court held that in locating the 
corner, if the same was in fact never located by the goy- 
ernment surveyor, or if the location of the same could not 
be ascertained, it was the duty of the county surveyor 
to locate it equidistant between the northeast and the 
northwest corners of the section, as this would give each 
of the parties more land than was conveyed to them by 
their patents from the government. 

From this it will be seen that the only question in the 
case is the correctness of the holding of the court. If the 
section were not fractional and if the government plat 
and field-notes showed the northeast and the northwest 
quarters of the section to contain each 160 acres, and the 
north line of each of these quarters to be of equal length, 
the rule adopted by the court would be correct and any 
excess found to exist on the actual survey of these two 
quarters would have to be equally divided between the 
parties. But this rule, we think, can not obtain where the 
government survey shows that one of the quarter sections 
is fractional. In such case the excess should be divided 
by each taking such a per cent. or proportion thereof as 
the line bounding his land bears to the line bounding the 
land of both the parties. In the present instance, the north 
line of the northeast quarter being an even 40 chains in 
length, while the north line of the northwest quarter is 
but 39.42 chains, the excess of 94 links should be divided 
between them in the proportion of 40 to 39.42. This rule, 
we think, is established by the weight of authority, and 
to our minds is the more equitable. Moreland v. Page, 2 
Ta., 189, 153; Martz v. Williams, 67 II1., 306; Newcomb v. 
Lewis, 31 Ia., 488; Miller v. Topeka Land Oo., 44 Kan., 
354; Caylor v. Luzadder, 137 Ind., 319, 36 N. E. Rep., 909, 
45 Am. St. Rep., 183; Westphal v. Schultz, 48 Wis., 75, 
4.N. W. Rep., 136. In Miller v. Topeka Land Co., above 
cited, it is said: “Where, on a line of the same survey and 
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between remote corners, the whole length of which is found 
to be variant from the length called for, it is not to be 
presumed that the variance was caused from a defective 
survey in any part, but it must be presumed, in the absence 
of circumstances showing the contrary, that it arose from 
imperfect measurement of the whole line, and such vari- 
ance must be distributed between the several subdivisions 
of the line in proportion to their respective lengths.” 
This is the doctrine followed in distributing an excess 
or a deficiency among the several lots of a block where 
an actual survey of a line of the block shows the distance 
from corner to corner to be greater or less than that shown 
by the plat. Caylor v. Luzadder, 137 Ind., 319; Parks v. 
Boynton, 98 Pa. St., 370; O’Brien v. McGrane, 27 Wis., 
446. 

If the quarter stake of the north side of section 18 was 
in fact located by the government surveyor, and such loca- 
tion can be ascertained, that corner will mark the defe.d- 
ant’s boundary, regardless of any excess that may exist in 
a survey of the whole north line; the rule being imperative 
that the government corners can not be moved, and that 
the lines of each purchaser from the government are 
bounded by the corners established by the government 
survey. 

We recommend that the judgment be reversed and the 
case remanded. 


AMES AND ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded. 

REVERSED AND REMANDED. 
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Aveust STAHNKA ET AL, V. JANE F. KREITLE BT AL, 
Fen DECEMBER 17, 1902. No. 12,244. 
Commissioner’s opinion, Department No. 3. 


L Intoxicating Liquor: AcrIon ror Damaars: MISJOINDER. Persons 
engaged in selling intoxicating liquors under licenses obtained 
pursuant to the laws of this state, are not liable for damages 
resulting from a like traffic before they engaged in the busi- 
ness, and they can not be joined in an action against other 
persons to recover for such previously inflicted damages, 
although they may be liable to the same plaintiff for subse- 
quent wrongs of a similar kind. 


: LiaBILiITy. Persons engaged in selling intoxicating 
liquors under licenses obtained pursuant to the laws of this 
state, are liable in damages for all the legitimate and proximate 
consequences of their traffic, and if they have induced habit- 
ual drunkenness in a previously sober and industrious man, 
they are liable for a consequent thriftless and dissipated career, 


followed by him, after they have ceased to furnish him with 
liquors. ; 


Error from the district court for Dixon county. Action 
for statutory damages under liquor license. Tried below 
before GRAVES, J. Verdict for plaintiff in the sum of $500. 
Judgment on verdict. Reversed as to certain defendants; 
affirmed as to others. 


Jesse L. Root, Matthew Gering, John J. McCarthy and 
Brown, for plaintiffs in error. 


Cassius H. Whitney and Millard, contra. 
Ames, ©. 


There are in this case a large number of assignments 
and cross-assignments of error in petitions for the reversal 
of a judgment of the district court. One of the objections 
to the judgment which is presented in various ways and 
phases, is to the effect following. It is alleged in the peti- 
tion and not denied as follows: 

“1, That from the first day of May, 1896, to the first 
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day of May, 1900, the said defendants Detlof Kay and 
William Kay were engaged in the business of the retail 
traffic of intoxicating liquors in the village of Wakefield, 
in the county of Dixon and state of Nebraska, as partners 
under the firm name and style of Kay Brothers. 

“2. That from about the first day of November, 1899, 
until the time of the filing of this petition the defend- 
ants August A. Stahnka and Charles W. Stahnka were en- 
gaged in the business of the retail traffic of intoxicating 
liquors in the said village of Wakefield, Dixon county, 
Nebraska, as partners, under the firm name and style of 
Stahnka Brothers. 

“3. That from about the first day of May, 1899, until 
the fifth day of May, 1900, the defendant Frederick Val- 
berding was engaged in the business of the retail traffic 
of intoxicating liquors in said village of Wakefield, Dixon 
county, Nebraska. 

“4. That from the first day of May, 1900, until the time 
of the filing of this petition the defendant Detlof Kay has 
been engaged in the business of the retail traffic of intox- 
icating liquors in said village of Wakefield, Dixon county, 
Nebraska.” 

It is not alleged that any of the persons or firms above 
mentioned sold or gave away any liquors except during 
the time they were licensed so to do, as specified in the 
petition, but during such times each of them did make 
such sales frequently, and in the course of their business, 
to one John B. Kreitle. It is alleged in the petition, and 
apparently proved to the satisfaction of the jury, that 
during all the time from the 10th day of July, 1896, con- 
tinuously until the beginning of this action, in July, 1900, 
John B. Kreitle was an habitual drunkard, constantly in 
a state of intoxication with the liquors purchased and 
consumed by him in the saloons of the several defendants, 
and by that means continually incapacitated to earn 
money and provide for the support of the plaintiff, his wife, 
Jane F. Kreitle, which he would otherwise have been, 
and was previously, competent and able to do. By reason 
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of the incapacity of her husband, so caused, she had been 
deprived of his support, for which she prayed damages. 
It will be observed that for nearly the whole of this time 
the defendants Kay Brothers were alone engaged in the 
saloon business, and aloné committed the wrongs of which 
the plaintiff complains, and that before the beginning 
of the action the defendants Staknka had been engaged 
in the business only about nine months, and the defend- 
ant Valberding only about fifteen months, and the de- 
fendant Detlof Kay alone only about ninety days. These 
persons were all joined with Kay Brothers as defendants, 
were all charged jointly with responsibility for failure 
of support during the whole period, of a little more than 
four years, of John B. Kreitle’s incapacity; and a joint 
verdict therefor was, under the instructions of the court, 
returned against them all, and a joint judgment rendered 
thereon. Sufficient objection for misjoinder was season- 
ably taken by each of the defendants. It seems quite clear. 
to us that these objections as to all the defendants (plain- 
tiffs in error), except Detlof Kay and William Kay, ought 
to have been and ought now to be, sustained. Section 15 of 
chapter 50 of the Compiled Statutes,* entitled “Liquors,” . 
makes a licensed vender of intoxicants liable for the “sup- 
port of all paupers, widows and orphans, and the expenses 
of all civil and criminal prosecutions growing out of, or 
justly attributed to, his traffic in intoxicating drinks.” 
There is nothing in this language indicating an intent to 
make such a vender liable in damages attributable to such 
traffic by his predecessors in the business. It is unnec- 
essary to discuss the question whether a statute imposing 
such a liability would be valid if enacted. The court will 
not, by a forced and unnatural interpretation of the stat- 
ute, impute to the legislature so unusual if not unprece- 
dented a purpose. Under the pleadings and proofs these 
defendants were undoubtedly jointly and severally liable 
with Kay Brothers for damages for failure to support dur- 
ing the time that they contributed to such failure. Jones v. 
*Cobbey’s Annotated Statutes, sec. 7105. ££ ££ ££#«2«~° °° ~~ 
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Bates, 26 Nebr., 693. But they are not liable for the con- 
sequences of wrongs in the commission of which they were 
not actually or constructively implicated, and which were 
perpetrated during a period of three and a half years and 
upwards before they begun thé practices complained of. 
But by the verdict they are held jointly responsible with 
the Kays for these very wrongs, as well as for those in 
which they participated. By reason of the joinder not. 
only was an apportionment of damages not attempted, but 
it was rendered impossible. There was a sufficient cause 
of action against each defendant, but it did not, as is re- 
quired by section 88 of the Code, affect all the parties 
to the action. The cause of action against the Kays, for 
example, for failure to support during a period of four 
years, did not affect the cause of action against Stahnka 
Bros. for a like failure for the term of nine months. 
Detlof Kay was engaged in the business and in the prac- 
. tices complained of, either singly or in partnership with 
his brother, throughout the entire time and was severally 
liable for all the damages for which the action was 
brought; and he is not entitled to contribution from those 
- who were for a part of the time his joint tort-feasors. 
Johnson v. Torpy, 35 Nebr., 604. He was, therefore, not 
injured by the misjoinder. William Kay retired from the 
business on May 1, 1900, some ninety days before the ex- 
piration of the period for which damages were recovered ; 
but the record is sufficient to support a finding that the 
incapacity of John B. Kreitle, for which William was re- 
sponsible jointly and severally with his brother, was con- 
tinuous from that date onward. The latter, having con- 
tributed to form and confirm the habit of drunkenness in 
the former, may, we think, properly be held responsible 
for the continued course of dissipation consequent there- 
upon. So that, although his successors in business can 
not be punished for his previous conduct, he may justly be 
treated as a participant in their subsequent wrong-doing, 
for which he had furnished them a subject and the oppor- 
tunity. The plaintiff was entitled to recover, not because 
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her husband was a drunkard, but because William and 
his brother had made him one, and one of the natural and 
proximate consequences of his habit was its continuance. 
William had helped to infect the husband with a malignant 
disease, which is in many cases incurable, and so long as 
it continued to afflict the subject of it, he was equally 
responsible with those who contributed to the gratification 
of the unnatural appetite which it had created. 

We do not agree with the opinion expressed by the late 
Mr. Justice MAxXwnLL in Jones v. Bates, supra, to the 
effect that Kreitle would, “most likely,” have reformed his 
habits if he had not been furnished with liquors by the later 
saloon-keepers. On the contrary, wider experience and 
observation favor the supposition that he would have ob- 
tained the means of stilling the cravings of his appetite 
from innumerable sources if these dealers and their 
saloons had not existed. It might, indeed, be argued with 
no small degree of plausibility that a desire for, and the 
habitual excessive use of, stimulating and narcotic drugs 
arise out of specific physical characteristics, in the ab- 
sence of which an appetite for them will not be acquired. 
In consonance with this opinion, it has been epigrammati- 
cally said that drunkards, like poets, are born, not made. 
But we are precluded from a speculation of this kind by 
the plain meaning of the statute, and by the interpretations 
which have repeatedly been put upon it by this court. It 
is commonly understood, and it is the theory of the law, 
that a prolonged and frequent excessive use of alcoholic 
drinks produces that peculiar state of mental and bodily 
infirmity and incompetency by which such use is often, but 
not always, accompanied and followed ; and it is the policy 
of the law to visit the pecuniary consequences of such in- 
efficiency upon the persons who furnish the victims with 
such drinks. The court has no concern with the wisdom, 
justice or expediency of this theory, but is bound to ad- 
minister the law with all of its logical deductions, and in 
such manner as that its various applications shall be, as’ 
far as possible, consistent with each other. In this view 
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of the matter, one who has converted another from a sober 
and industrions life into an habitual drunkard is respon- 
sible for all the financial losses due to his act, including 
those caused by the subsequent thriftless and dissipated 
career of his victim, directly resulting therefrom. In ac- 
cordance with this view, there can be no doubt of the lia- 
bility of both of the defendants Kay during the whole time 
involved in the action. 

There are a large number of other errors assigned, but 
however they might have affected the other defendants 
(plaintiffs in error) in a different aspect of the case, they 
are not of such a nature that the defendants Kay can 
complain of them. There is an abundance of competent 
evidence in the record to sustain a recovery against them, 
and it can not be pretended that $500 is an excessive award 
of damages for four years’ incapucitation of a skilled 
mechanic, in the healthful vigor of early manhood. We, of 
course, do not mean to say that the defendants other than 
the Kays are absolved from responsibilty by the conduct 
‘for which the latter are held liable, or that the former may 
not be successfully prosecuted in a proper action. 

It is recommended that, as to the plaintiffs in error other 
than William Kay and Detlof Kay, the judgment of the dis- 
trict court be reversed, and the action dismissed at the 
costs of the defendant in error, and that as to the last- 
named plaintiffs in error the judgment be affirmed. 


Durrm and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that as to the plaintiffs in error other 
than William Kay and Detlof Kay, the judgment of the 
district court be reversed, and the action dismissed at the 
costs of the defendant in error, and that as to the last- 
named plaintiffs in error the judgment be affirmed. 


JUDGMENT ACCORDINGLY. 
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Nory.—The commissioner who wrote the foregoing opinion, was 
the author of the law he construed, to wit, chapter 50, Complied 
Statutes.—W. F. B. 


CxHIcaco House-WrRECKING COMPANY V. STEWART LUMBER 
CoMPANY. 


FILED DECEMBER 17, 1902. No. 12,353. 
Commissioner’s opinion, Department No. 3. 


1. Request for Inconsistent Instructions: CHoIcE or Court: No 
Error: WHAT THE TENDER PRACTICALLY STATED TO THE CouRT. 
When, in an action for damages for an alleged breach of a 
contract, a party requests of the court alternatively two in- 
consistent instructions with respect to the interpretation of 
the agreement, and an example of what would constitute a 
breach thereof, and the court accepts and gives one of such 
requests and refuses the other, such party can not complain 
that the court erred in making the refusal. By such conduct 
the party has said to the court, in effect, that he will be 
satisfied with either of such requests and will abide by the 
choice which the court shall make of them. 


2. Variance Between Pleading and Proof: AGREEMENT: PETITION: 
ANswER. When, in an action for damages for the alleged 
breach of a contract, the petition misrecites the agreement 
in an important particular, but the answer gives a true recital 
thereof, which is accepted by the plaintiff as correct, and. 
the action proceeds to trial and judgment in all respects as an 
action upon the contract set out in the answer, so that it 
is apparent that the defendant has not been misled, the 
variance between the petition and the proof should, under 
section 138 of the Code, be treated as immaterial. 


: : Instruction: RULE oF DaMacEs. In 
“such a case as is mentioned in the last foregoing paragraph. 
if# the court has given to the jury the correct rule of damages 
for the alleged breach of the contract set forth in the answer, 
it is not error prejudicial to the defendant if he afterwards 
instructs them what is the measure of damages for a breach 
of a contract substantially such as is set out in the petition, 
if the measure so given is also equally applicable to the like 
breach of the contract as recited in the answer. 


Error from the district court for Douglas county. Ac- 
tion for breach of contract for goods sold and not 
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delivered. Tried below before SLABAUGH, J. Verdict 
for plaintiff in the sum of $1,000. Judgment on the ver- 
dict. Defendant brings error. Affirmed. 


James M. Woolworth and William D. McHugh, for 
plaintiff in error, 


W. J. Connell and William C. Ives, contra. 


AMES, C. 


There is no dispute as to facts calling for our consider- 
ation disclosed by the record in this case. The plaintiff in 
error purchased certain buildings which had been erected 
upon the exposition grounds at Omaha for the purpose of 
taking them apart and selling the material of which they 
were composed. Pursuant to this purpose, it contracted 
to sell to the defendant in error a specified quantity of 
lumber, or so much thereof as it should be able to take 
out of the structures mentioned. The specified quantity 
of lumber was not delivered and this action was brought 
to recover damages for an alleged breach of the contract. In 
the petition the terms of the agreement were incorrectly re- 
cited in this respect : that the pleading averred an unquali- 
fied contract to sell, omitting the condition that the defend- 
ant should be able to obtain the material from the build- 
ings. The answer correctly recited the contract and denied 
a breach of it. There was a conflict in the evidence as to 
whether the defendant had been able to obtain the required 
lumber from the buildings. At the request of the defend- 
ant, the court gave to the jury the following instruction: 
“The jury are instructed that, under the contract bettveen 
the plaintiff and the defendant herein, the defendant was 
only bound to furnish and deliver to the plaintiff such 
portions of the lumber specified in the contract as the 
defendant was able to take out of the buildings upon the 
exposition grounds.” Having asked and obtained this in- 
struction, we think the defendant is estopped to dispute 
that it correctly states the purport and effect of the con- 
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tract between the parties, and properly indicates what, 
under the issues, would constitute a breach of it. The 
estoppel is not evaded by the fact that the defendant at 
the same time requested another instruction, which was in 
conflict with the foregoing, as to the purport of the con- 
tract, and which the court refused. The court could not 
consistently have given both instructions, and, by tendering 
alternative propositions, the defendant agreed, in effect, to 
be bound by the choice which the court should make of 
them. The court ofits own motion gave, also, the following 
instruction, to which the defendant excepted: “If you 
believe from the evidence that the plaintiff and defendant 
through their representatives entered into a contract sub- 
stantially as set out in the petition of the plaintiff, then 
you should find for the plaintiff and assess the amount 
of its recovery in such sum as represents the difference be- 
tween the contract price of the material to be furnished de- 
fendant by plaintiff and the fair market value of said 
material at the time and place to.be delivered to plaintiff. 
If you do not so find, your verdict will be generally for 
the defendant.” This instruction is complained of because 
it refers to “a contract substantially as set out in the peti- 
tion” which, it is said, was misleading to the prejudice of 
the defendant, for the reason that no such contract was 
proved to have existed. Taken in connection with the first- 
quoted instruction, we are skeptical about its having done 
so. The jury could not have erred in supposing that they 
were to award the plaintiff damages, if any, for a failure 
to deliver lumber beyond that which the defendant was 
. able to take out of the buildings; and, unless they did so, 
they did the defendant no wrong, whether or not they 
supposed that the admitted contract was substantially like 
that set out in the petition. The measure of damages fur- 
nished by this instruction was equally applicable to the al- 
leged breach either of the contract as recited in the petition 
or as set forth in the answer, to wit, the difference between 
the fair market value of the property contracted to be sold, 
at the time and place fixed for its delivery, and the agreed 
price thereof at that time and place, 
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Finally, it is contended that there is a variance between 
the contract as recited in the petition and that proved at 
the trial. This is true, but section 138 of the Code enacts: 
“No variance between the allegation in a pleading and the 
proof, is to be deemed material, unless it have actually 
misled the adverse party to his prejudice, in maintaining 
his action or defense upon the merits. Whenever it is al- 
leged that a party has been so misled, that fact must be 
proved to the satisfaction of the court, and it must also be 
shown in what respect he has been misled; and thereupon 
the court may order the pleading to be amended upon such 
terms as may be just.”” We think the foregoing section was 
intended to apply to a case of this kind. If the answer had 
_been a general denial, the variance might, perhaps, have 
been material and fatal, for the defendant might then have 
contended that it had not been called upon to prepare a 
defense to the contract which it did make, and which was 
proved, and that a judgment upon a contract which it did 
not make would not be a bar to a new action upon the real 
agreement. But in this case the defendant corrected by 
its answer the mistake in the petition by pleading the 
actual contract, and its version of the transaction was ad- 
mitted by the plaintiff to be accurate. Thereupon the 
action proceeded and was tried in all respects as though 
the petition and answer were in agreement in this respect, 
and a full and fair investigation was made of all the 
rights and liabilities of the parties under the contract 
really in controversy, and the only one touching the sub- 
ject-matter in existence between them. Under such circum- 
stances it can not be successfully contended that the de- 
fendant was misled to its prejudice, or was even misled at 
all. It had as good an opportunity to make, and, as it 
appears, did make, as thorough and complete a defense as 
though the misrecital in the petition had not occurred. 
We think we are therefore required by the above-quoted 
section of the Code to treat the variance complained of as, 
under the circumstances of the case, immaterial. 

The plaintiff below recovered a verdict and judgment, 


VOL. 66] SEPTEMBER TERM, 1902. 839 


Saline County v. Gage County. 


and the defendant brought the case here, assigning the 
foregoing matters for error. We think the assignments 
are not well laid, and recommend that the judgment of 
the district court be affirmed. 


Durrim and ALBErt, CC., concur. 


By the Court: For reasons stated in the foregoing opin- 
ion, it is ordered that the judgment of the district court be 


AFFIRMED. 


Counry oF SALIND Vv. COUNTY OF GAGE.* 
FILED DECEMBER 17, 1902. No. 10,902. 
Commissioner’s opinion, Department No. 3. 


1. County: Bripce: Hienway: Bounpary BETwEEN COUNTIES: 
Staturory LiaBinity. The liability of a county to contribute 
_for the cost of the construction or repair of a bridge on a 
highway extending along the line between that and adjoin- 
ing county is purely statutory, and the statutory liability is 
based on sections 87, 88 and 89, chapter 78, Compiled Statutes. 


2. ———  — ———: ——: PAYMent BY ONE County: 
ACTION BY THE OTHER FOR CONTRIBUTION. When such bridge is 
constructed and the entire cost thereof paid by one county, 
no cause of action arises against the adjoining county for con- 
tribution, in the absence of a contract in that behalf to which 
the latter county is a party. 


3. : y ——! 3 sete : : CoNTRACT: 
RErusAL. Where repairs on such bridge are paid for wholly 
by one county, in the absence of a contract in that behalf to 
which the other county is a party, no cause of action arises 
against the latter unless it has refused to enter into a contract 
therefor. 


4, Estoppel. That the latter county allowed the work of construc- 
tion to proceed without objection and, when completed, graded 
the approaches to the bridge, and that its inhabitants used the 
bridge, would not estop the county nor its taxpayers from 
denying the validity of a claim presented by the former county 
to the latter for half the cost of such bridge. 


* Rehearing allowed. Judgment below reversed. See opinion, page 
844, post. . 
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5. : APPEAL. That such claim was allowed by the board of the 


latter county, is not available as an estoppel on an appeal from 
the order allowing such claim. 


Error from the district court for Gage county. Action 
for alleged contributory liability for cost of the construc- 
tion and repair of a bridge. Before StuLL, J. Trial to the 
court. Judgment for defendant. Affirmed. 


William Granger Hastings, George H. Hastings and 
Archie 8. Sands (Ben V. Kohout and J. Albert Wild on 
rehearing), for plaintiff in error. 


Harry Sackett, Samuel Rinaker and Leonard W. Colby, 
contra. 


ALBERT, C. 


A temporary bridge, costing $95, and afterward a per- 
manent one, costing $2,945, were constructed over a stream 
on a highway on the line between the counties which are 
parties to this action in 1893, to replace one that had been 
destroyed by a freshet. The entire cost of these structures 
was paid by Saline county, the plaintiff, on the 25th day 
of April, 1894, although the bridge which they replaced had 
been built and kept in repair at the joint expense of both 
counties; whether by contract or not does not appear. 
After paying the cost of erecting the bridges in question, 
the plaintiff presented a bill to the defendant for one-half 
thereof, which was allowed by the county board of the 
defendant, and a warrant drawn for its payment. In due 
time a taxpayer of the defendant appealed to the district 
court from the order allowing the claim. In the district 
court the plaintiff pleaded two causes of action, namely, 
one for one-half the cost of the temporary bridge, the other 
for one-half the cost of the permanent bridge; the former 
on the theory that the temporary bridge was in the nature 
of repairs to the one destroyed, the latter on the theory 
that the defendant was a joint party with the plaintiff to 
a contract with a third party, under and in pursuance of 
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bee eh 
which such third party constructed the permanent bridge, 
and was paid by the plaintiff. The answer is a general 
denial. The court found for the defendant and gave judg- 
ment accordingly. The plaintiff brings error. 

The statutory provisions for the construction and repair 
of bridges over streams on roads on county lines are found 
in chapter 78 of the Compiled Statutes, of which the fol- 
lowing sections alone concern us at this time: 

“Sec. 87.* Bridges over streams which divide counties, 
and bridges over streams on roads on county lines, shall 
be built and repaired at the equal expense of such counties; 
Provided, That for the building and maintaining of bridges 
over streams near county lines, in which both are equally 
interested, the expense of building and maintaining any 
such bridges shall be borne equally by both counties. 

“Sec. 88. For the purpose of building or keeping in re- 
pair such bridge or bridges, it shall be lawful for the county 
boards of such adjoining counties to enter into joint con- 
tracts; and such contracts may be enforced in law or 
equity, against them jointly, * * * by any parties interested 
in such bridge or bridges, for any neglect of duty in refer- 
ence to such bridge or bridges, or for any damages growing 
out of such neglect; Provided, That if either of such coun- 
ties shall refuse to enter into contracts to carry out the 
provisions of this section, for the repair of any such bridge, 
it shall be lawful for the other of said counties to enter 
into such contract for all needful repairs, and recover by 
suit from the county so in default such proportion of the 
costs of making such repairs as it ought to pay, not ex- 
ceeding one-half of the full amount so expended. 

“Sec. 89. Ifthe county board of either of such counties, 
after reasonable notice in writing from the county board 
of any other such county, shall neglect or refuse to build 
or repair any such bridge, when any contract or agreement 
has been made in regard to the same, it shall be,lawful for 
the board so giving notice-to build or repair the same, and 


a ee eed 
* Sections 87, 88 and 89 correspond to 6085, 6086 and 6087 of Cob- 
bey’s Annotated Statutes. 
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to recover, by suit, one-half (or such amount as shall have 
been agreed upon) of the expense of so building or repair- 
ing such bridge, with costs of suit and interest from the 
time of the completion thereof, from the county so neg- 
lecting or refusing.” 

It will be conceded that if the defendant be liable in this 
case, it is liable by virtue of some of the foregoing provis- 
ions, unless it be on the theory of estoppel, which we shall 
notice presently. McCann v. OtoeCounty,9 Nebr.,324, 331. 
Through no fault of counsel, the plaintiff has wholly failed 
to bring itself within those provisions, in that it has failed 
to show thatthe defendant ever entered into any contract 
for the construction or repair of the bridge, or that it ever 
refused to enter into a contract for the repairs. The con- 
tract for the construction of the permanent bridge was in 
writing. It was between the plaintiff and a third party ex- 
clusively. While the evidence shows that a member of the 
board of the defendant county was present at a meeting 
of the board of the plaintiff when the bids for the erection 
of the bridge were opened and when the contract was let, 
and that he participated in the proceedings, there is no 
evidence that he was authorized to act for the defendant 
in that behalf, if, indeed, such authority to do so could be 
delegated to one member of the board. The only competent 
witness called to show that he was thus authorized (the 
record of the county board is silent on the matte’) was 
one who was clerk of the board. His testimony is to the 
effect that such member was authorized, but whether by 
the county board, or by some of the individual members 
thereof, the witness was unable to say. What has been 
said as to the contract for the permanent bridge is eyually 
true of the other, save that it does not appear that there 
was any written contract for its construction. If, as 
claimed by plaintiff, this bridge was in the nature of re- 
pairs, still, as to it, the plaintiff must fail, because it does 
not appear that the defendant ever made or refused to 
enter into a contract therefor. See sections 88 and 89, 
supra. 
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It is claimed, however, that the defendant and its tax- 
payers are estopped to deny the validity of the plaintiff’s 
claim. The grounds upon which the plaintiff bases its 
argument in this behalf, stated in the language of the brief, 
are as follows: 

“First—Because of their attempting, at least, to co- 
operate and contract with Saline county in the building of 
the bridge. 

“Second—Because of their standing by and seeing Saline 
county expend its money and complete the bridge and then 
taking possession thereof and grading the approaches 
thereto, and aiding in keeping the same in repair and fit 
for public travel. 

“Third—Because that after the bridge was completed, 
accepted and appropriated by Gage county and by every 
taxpayer as well, the board of supervisors of Gage county 
duly examined, audited and allowed the bill claimed by 
Saline county for one-half cost of building the bridge.” 

As to the first ground, we think that has been already 
disposed of. There is no evidence that the defendant ever 
attempted to participate and contract with the plaintiff 
in the matter. So far as the record shows, whatever at- 
tempt of that kind was made, was made by an individual 
acting without authority to bind the defendant. 

As to the second, we are wholly unable to see that the 
defendant was under any legal or moral obligation to pre- 
vent the plaintiff from expending its money in the con- 
struction of the bridge, in pursuance of its own contract 
with a third party. By grading the approaches to the 
bridge, it merely put one of its highways in condition for 
travel. This certainly would not operate as an estoppel. 

As to the third ground, it is a mere begging of the ques- 
tion. The order of the county board allowing the claim 
was in the nature of a judgment. The taxpayer, in the 
exercise of a statutory right, appealed therefrom. To hold 
him, or the county, estopped by the order appealed from, 
would render the statute, granting such right, nugatory. 
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We are thoroughly satisfied that the judgment of the 
district court is right and recommend its affirmance. 


DurFris and Amps, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed December 
2, 1903. Judgment below reversed: 


Commissioner’s opinion, Department No. 1. 


1. County: Bounpary: BripGE: CoNnstRUCTION: CONTRIBUTION: JOINT 
ConTRACT: SUBSEQUENT RaTIFICATION: STATUTE. A county can 
become obligated to contribute towards the expense of build- 
ing a bridge over a stream upon a boundary line between 
itself and another county, either by entering in the first in- 
stance into a joint contract for the construction of such bridge 
in the manner prescribed by statute or by subsequently ratify- 
ing a contract for that purpose. 


: ATTEMPTED CONTRACT: NEGLECT OF REQUISITE FORMALITIES: 
RatTrFicaTion. When the county boards of adjoining counties 
have attempted to enter into a joint contract for the purpose 
above mentioned, but, by reason of the neglect of requisite 
formalities, one of such counties fails of becoming obligated 
thereby, and the other, in good faith, and pursuant to the 
contract, builds and pays for the bridge, the former may ratify 
and confirm the contract by the allowance in behalf of the 
latter of a claim for one-half the contract price of the struct- 
ure, and a taxpayer can not defeat or annul such ratification 
by appealing from the order of allowance. 


2. 


AMES, C. 


This is a rehearing after a decision in the same case 
found on page 839, ante. The facts are there sufficiently 
stated, except the circumstance that before the plaintiff 
county entered into the contract for the building of the 
bridge in question, it notified the county board of Gage 
county of its intention so to do, and demanded of it co-oper- 
ation in so doing, with which demand the board neglected 
to comply, although, as is shown in the opinion cited, some 
ineffectual attempt at compliance was made. The main 
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contention of the plaintiff county upon the reargument is 
that such neglect, after such notice, is, under the provis- 
ions of section 89 of chapter 78 of the Compiled Statutes 
(Annotated Statutes, sec. 6087), entitled “Roads”, 
equivalent to refusal, and that the ineffectual attempt at 
compliance was itself a negligent act within the meaning 
of the section. This contention may, as it seems to us, be 
upheld without affecting the validity of the former decis- 
ion. The work undertaken in this instance was not, as 
in the case of Cass County v. Sarpy County, 63 Nebr., 813, 
the repair of an existing bridge, but the building of an 
entire new structure in the place of one previously wholly 
destroyed. In the case cited it was held that ‘section 88 
of the chapter obligated counties to contribute towards 
the repair of bridges over streams upon county lines di- 
viding them, and that when either county in such cases 
refused to join in making such repairs the other might do 
so at its own expense, and recover compensation from the 
adjoining county therefor, even although the bridge in 
question was not, in the first instance, constructed by the 
joint action of the counties. But the provisions of this 
section are not invoked in, and are plainly not applicable 
to, the present situation. We do not find anywhere in 
the statute a provision for the building of such a bridge 
at the joint expense of adjoining counties, except that it 
be done pursuant to a contract to which both counties are 
parties, and the powers conferred by section 89 are ex- 
pressly limited to such instances. But there is, as it 
seems to us, a different and satisfactory ground upon 
which the liability of the defendant county in this case 
may be adjudged. Section 87 of the chapter mentioned 
enacts, without qualification, that “bridges over streams 
which divide counties, and bridges over streams on roads 
on county lines, shall be built and repaired at the equal 
expense of such counties.” The following section pro- 
vides that for the building and repair of such bridges “it 
shall be lawful for the county boards of such adjoining 
counties to enter into joint contracts,” etc. Now, assum- 
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ing that because of the want of formalities requisite to 
constitute a joint contract, Gage county failed of becom- 
ing bound in the first instance for the building of this 
bridge, so that an action against her by the contractor 
to recover the contract price could not have been main- 
tained, still she had, through her county board, partici- 
pated in good faith in procuring the building of the 
bridge; and in view and by reason of such participation, 
Saline county had incurred an obligation therefor, which 
she was compelled to, and did, discharge. The equitable 
duty of Gage county to discharge one-half of this burden 
is evident. Is there anything in the language or spirit of 
the statute, or is there any consideration of public policy, 
to prevent her county board from ratifying and confirm- 
ing a contract and transaction by which she might law- 
fully have become bound in the beginning, and by which 
she attempted to and would have become bound, except for 
non-compliance with certain formalities above alluded to? 
We think not. It is a rule subject to few, if any, excep- 
tions, that a corporate authority may ratify and confirm 
any act or contract in its behalf or for its benefit which 
it might have lawfully done or made originally. We do 
not think that this case furnishes an exceptional instance. 
When, therefore, the county board of Gage county, in 
‘good faith and in the exercise of its corporate powers, al- 
lowed the claim in controversy, it cured any informality or 
insufficiency in the contract for the building of the bridge, 
as effectually as though a formal and express ratification 
of it had been made before the work was begun. Whether 
the board itself might afterwards have rescinded its ac- 
tion in this respect, it is not now necessary to decide, 
although we are inclined to the opinion that it could not 
have done so; but it is clear to us that the taxpayer, 
by appealing from the order allowing the claim, can not 
defeat or annul an act of the county board in the lawful 
exercise of its express powers. 

It is therefore recommended that the former judgment 
of this court be vacated and set aside, and that the judg- 
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ment of the district court be reversed and the action dis- 
missed. 


OLDHAM,* C., concurs. Hastines,* C., not sitting. 


By the Court: I*or the reasons stated in the foregoing 
opinion, it is ordered that the former judgment of this 
court be vacated and set aside, and that the judgment of 
the district court be reversed and the action dismissed. 


REVERSED AND DISMISSED. 


Frank L. McCoy er av. v. HESTER OLIVE LANE BT AL. 
FitEpD DECEMBER 17, 1902. No. 12,176. 
Commissioner’s opinion, Department No. 3. 


1. Guardian: Warp: PRESERVATION OF EsTATE: SERVICES: AUTHOR- 
ITY OF GUARDIAN. A guardian has authority to bind the estate 
of the ward by a contract for services reasonably necessary to 
the preservation or management of such estate. 


2. Guardian and Ward: Necessary Parry To Action. Where such 
contract provides that payment for such services shall be made 
out of the estate of the ward, the fact that the guardian signs 
it in her individual as well as in her representative capacity, 
does not make her a necessary party, in the former capacity, 
to an action thereon, where it appears from the contract as a 
whole that it was not intended to bind the guardian per- 
sonally. 


: CLaImM: County CourT: JURISDICTION. A claim for services 
rendered in pursuance of such contract, is within the probate 
jurisdiction of the county court granting the letters of guard- 
ianship, and may be enforced in such court as a claim against 
the estate of the ward. 


4. County Court: Lerrers: JuRIspIcTIon: Summons. Where such 
court acquires jurisdiction to issue the letters of guardianship, 
and appoints the guardian,—the ward residing within the 
county,—it acquires jurisdiction of the parties for all the 
purposes of such matter, and no summons is required to obtain 
jurisdiction of the parties for the adjudication of claims duly 
filed against the estate. 


*The foregoing opinion was filed after the reassignment of the 
commissioners. 
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5. Compensation: MEASURE: JURISDICTION. That the compensation 
provided in the contract is to be measured by the value of the 
real estate of the ward, and that such claim, if allowed, must 
be paid out of the real estate for want of personal property 
belonging to the estate, does not make such proceedings an 
action concerning real property, nor deprive the county court, 
as a court of probate, of jurisdiction. 


6. Contract: SusMission To CouRT: ALLEGATION OF REASONABLENESS. 
Where it appears that such contract, before it was acted upon, 
was submitted to the county court, and was ratified and ap- 
proved by it, in the petition for the allowance of a claim for 
the amount due on such contract, addressed to the same court, 
or to the district court on appeal from such court, it is not 
necessary to allege that the compensation specified in the con- 
tract is reasonable. 


Error from the district court for Douglas county. 
Action in the nature of indebitatus asswmpsit for services 
as attorneys at law. Tried below before Baxter, J. Ver- 
dict for defendants. Judgment on verdict. Meversed. 


Frank L. McCoy and Robert H. Olmsted, for plaintiffs 
in error. 


_ Bernard N. Robertson, contra, 


ALBERT, C. 


On the 27th day of September, 1893, the defendant Mary 
W. Hay was appointed guardian of her codefendants by 
the county court of Douglas county, where the wards re- 
sided. It appears that the only property of the wards at 
that time was certain real estate in the city of Omaha, 
which was subject to five apparent liens, aggregating 
some $3,500, exclusive of interest. Afterward, an action 
was brought by the holder of one of such liens for its fore- 
closure, in which the defendant Mary W. Hay, as guardian 
of the other defendants herein, her wards, and the other 
lien-holders, were made parties defendant. In that action 
the defendant lien-holders filed cross-petitions, setting up 
their respective liens and asking a foreclosure thereof. 
After the commencement of that action the defendant 
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guardian, in her own name, as well as in her representa- 
tive capacity, and in the name of her wards, entered into 
a written contract with the plaintiffs in the present action, 
who are practicing attorneys, to appear in the foreclosure 
proceedings in behalf of her wards and to protect their 
interests therein. It was further agreed that in case the 
plaintiffs were successful in the defense of the foreclosure 
proceedings, and defeating the liens involved therein, they 
should be paid out of the estate of the wards an amount 
of money equal to one-half of the whole amount that would 
have been due on the five liens if valid, and in case the five 
liens were only partially defeated, then the plaintiffs should 
receive as their compensation in that behalf an amount 
equal to one-half of the amount deducted from said claims 
by the finding and decree of the court. On the 21st day 
of November, 1896, thereafter, the guardian defendant, as 
such, presented a petition to the county court of Douglas 
county, to which was attached a copy of the contract just 
mentioned, asking the county court to approve and ratify 
the same. A day was fixed for the hearing of the petition, 
and after a hearing thereon, the contract was ratified and. 
approved by the county court. In pursuance of that con- 
tract, the plaintiffs in this case appeared for the wards in 
the foreclosure proceedings, and, after some protracted 
litigation, the liens were adjudged invalid, and the prop- 
erty of the wards freed from all incumbrances by reason 
thereof. The defendant guardian then refused to pay 
the fee specified in the contract, whereupon the plaintiffs 
filed a claim in the county court against the estate of the 
wards for the fee specified in the contract, setting up the 
facts hereinbefore stated. Notice of the hearing of the 
claim, was given to the guardian and her wards. A demur- 
rer was interposed to the claim, and was sustained on the 
ground that the facts stated were not sufficient to con- 
stitute a cause of action. The plaintiffs then carried the 
case to the district court on appeal, where they filed a 
petition which was substantially in the language of the 
claim filed in the county court. To the petition in the 
60 
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district court, a demurrer was interposed on thé following 
grounds: 

“1. The probate court of Douglas county, from which 
this action was appealed, had no jurisdiction of the sub- 
ject-matter involved herein, and therefore this court has 
acquired no jurisdiction over it. 

“2. The probate court of Douglas county had no juris- 
diction of the parties defendant herein, and therefore this 
court has acquired no jurisdiction over them. 

“3. There is a defect of parties defendant in that the 
alleged contract upon which the said McCoy & Olmsted 
seek to recover was signed by Hester O. Lane and Ellen 
_ Lane, minors, and by Mary W. Hay, as guardian of Hester 
O. Lane and Ellen Lane, and by Mary W. Hay individ- 
ually, and no service has been made upon Mary W. Hay 
individually and sl.e has made no appearance herein and is 
not before the court. 

“4, The said amended petition does not state facts sufli- 
cient to constitute a cause of action in favor of the said 
McCoy & Olmsted and against the parties defendant 
herein.” 

The demurrer was sustained, and the plaintiffs bring 
the record here for review by petition in error. 

The arguments in this case are based on the facts here- 
inbefore stated. The petition and the contract therein set 
out are of unusual length. For these reasons, although the 
questions presented were raised by demurrer, we have 
omitted to copy the pleading assailed in this opinion. It 
will also make for brevity and clearness to disregard the 
order in which the grounds of the demurrer are stated. 
Therefore, we shall first proceed to consider the third 
ground, namely, that there is a defect of parties. 

In this behalf it is urged that the contract in question 
is the joint contract of Mary W. Hay, personally as well as 
in her representative capacity, and that it is only in her 
representative capacity that she is a party to this action. 
It is true that the contract runs in the name of the guard- 
ian personally and in her representative capacity, but 
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it should be construed as a whole. By the express terms 
of the contract, the plaintiffs were to be paid out of the 
estate of the wards. The language of the contract, taken 
as a whole, precludes the idea that there was any inten- 
tion on either side to create a personal liability against 
the guardian. That being true, the contract, if enforce- 
able at all, is enforceable only against the estate of the 
wards, and the guardian, personally, is not a necessary 
party to proceedings brought to enforce it. 

The main contention of the defendants in this case is 
that a guardian has no power to bind either the person or 
the estate of his ward by contract, and, although the con- 
tract expressly purports to bind the ward or his estate, 
the guardian alone is primarily liable thereon. Such is 
the rule laid down in 1 Parsons, Contracts [6th ed.], 136. 
In support of the text the learned author cites Thacher 
v. Dinsmore,* 5 Mass., 300; Jones v. Brewer, 1 Pick. 
[Mass.], 318; Forster v. Fuller,t 6 Mass., 58,—which 
appear to sustain it. The doctrine appears to be recognized 
in other cases, among which are the following: Kingsbury 
v. Powers, 20 N. E. Rep. [Ill], 3; Stoehr’s Estate, 23 N. 
Y. Supp., 280; Tobin v. Addison, 2 Strob. [S. Car.], 3; 
Pike v. Thomas, 62 Ark., 223, 54 Am. St. Rep., 292; Hunt 
v. Maldonado, 27 Pac. Rep. [Cal.], 56; Fessenden v. 
Jones,t 75 Am. Dec. [N. Car.], 445. 

Notwithstanding the array of respectable authorities 
just cited, the doctrine does not commend itself to us, nor 
do we believe it to be compatible with our constitutional 
and statutory provisions touching the relation of guardian 
and ward. Section 16, article 6, of the constitution, gives 
the county court original jurisdiction in all probate mat- 
ters, the appointment of guardians and the settlement of 
their accounts. Such jurisdiction is exclusive. Williams 
», Miles, 68 Nebr., 851. Within the constitutional limits 
of its jurisdiction, the county court may exercise all the 
powers of a court of chancery. Williams v. Miles, supra. 
Chapter 34, Compiled Statutes, provides for the appoint- 

*4 Am. Dec., 61. 44 Am. Dec., 87. +7 Jones’s Law Rep., 14. 
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ment of guardians, and defines their powers and duties. 
Section 8* of that chapter charges the guardian with the 
care and management of the estate of ‘his ward; section 
9+ requires him to manage such estate for the best interest 
of his ward; section 22¢ makes it his duty to pay the debts 
of his ward out of the personal estate and the income of 
the real estate, if sufficient, and if not sufficient, then 
out of the real estate, upon obtaining a license for the 
sale thereof from the district court; section 23§ imposes 
upon the guardian the duty of bringing actions for his 
ward, and of appearing for and representing him in all 
cases brought against him, unless another person be ap- 
pointed for that purpose. The discharge of the duties 
above enumerated not infrequently requires the services of 
a third person. That, under such circumstances, the guard- 
ian may contract for such services, necessarily follows 
from the fact that such services are necessary for the 
proper discharge of his duties as guardian. Taylor v. 
Bemiss,110 U. S., 42. In the event of such contract and its 
performance by the third party, a liability must arise in 
favor of such third party against some person or some 
thing. That the estate of the ward is ultimately liable for 
the reasonable expenses incurred in the discharge of such 
duties is clear, because it is conceded that the guardian 
may indemnify himself, in a proper case, out of the estate 
of his ward. The only question then is whether a third 
party employed by the guardian, as such, to render services 
reasonably necessary in the discharge of the duties of such 
guardian, must look to the guardian alone, who in turn may 
indemnify himself out of the estate,or whether he may pro- 
ceed directly against the estate. It seems to us that there is 
no good reason why the county court, clothed with chancery 
powers, having jurisdiction of the parties and of the estate, 
—the ultimate source of payment,—should send the guard- 
ian and the third party to a court of law to litigate a 
question in which the wards before the county court are 


* Cobbey’s Annotated Statutes, sec. 5378. t Thid, sec. 5392, 
} Ibid, sec. 5379. § Ibid, sec. 5393. 
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also interested, for a judgment that would bind only the 
parties to it. Should the guardian pay said judgment, the 
questions involved therein would still be open in his settle- 
ment with the wards; should he refuse to pay it, and be 
without property to satisfy it, the third party would either 
be without remédy, or would be forced to resort to the 
county court, or some other court exercising chancery 
powers, to enforce the judgment against the estate. There 
would seem to be no good reason for this circuity of ac- 
tion. To proceed directly, by filing a claim against the 
estate in the county court, as was done in this case, seems 
to us to be more in harmony with our system of procedure, 
and to be better calculated to do justice to all parties. 
Such proceeding is sanctioned by the supreme court of 
Pennsylvania. Price’s Appeal, 116 Pa. St., 410. That 
case, like the present, was based on a contract between at- 
torneys and the guardian for services on behalf of the 
estate. A claim for the amount due thereunder was filed 
by the attorneys in the orphans’ court, as a claim against 
the estate of the wards. In that case, as in the present, it 
was contended that the claim was not probate matter, and 
the court, therefore, was without jurisdiction, and that the 
remedy was by an action at law against the guardian. The 
court, in the course of the opinion, says: 

“This is a claim against the guardian founded upon 
what appears to be a perfectly legitimate contract 
with the guardian himself, and relating entirely to the 
estate of the ward. It is not only the right but the plain 
duty of guardians to seek for and recover the property of 
their wards, when held adversely, and to employ counsel 
for that purpose when necessary. And in our opinion, it 
can not be questioned that the estate of the ward is liable 
to make compensation for such service. Jt is equally 
clear that the guardian should not be held to a mere per- 
sonal individual liability in such circumstances, and that 
the counsel should not be limited to the personal liability 
of the guardian in recovering their just conipensation. 
That liability may be of no value whatever, but even if it 
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were, it can not be considered as in any manner legally or 
equitably pledged for the service in question. It follows 
that if the claim in question is a proper one it is payable 
out of the ward’s estate. That estate is subject to the 
control of the orphans’ court and upon the settlement of 
the account of the guardian with whom the contract was 
made, and who has part of the ward’s estate in his hands, 
the orphans’ court having also control of the account, the 
claim in question can be most fully, thoroughly and con- 
veniently heard and determined by that court. 

“It is admitted that if the guardian had paid for the 
services and claimed credit for the payment of them in 
his account, the orphans’ court would have had jurisdic- 
tion to determine the claim. It can not be that the juris- 
diction of the court depends upon the giving or withhold- 
ing consent to the payment by the guardian. We are 
aware of no legal reason for holding that the orphans’ 
court does not have jurisdiction to consider and determine 
claims against the estates of minors under their control. 
On the contrary, it seems to us that court is eminently 
the proper one for such purposes. Certainly, claims for 
necessaries furnished to the guardian for the support of 
the wards are valid claims against the estate of the ward 
in the hands of the guardian, and the right to recover them 
from that estate can not depend upon whether the guard- 
ian consents or refuses to pay them. It is no answer to 
say there is a right of common-law action against the 
guardian individually, or the minor individually, to re- 
cover such claims. If there is a right of recovery against 
the estate of the ward it ought to be, and in our judgment 
-it is, perfectly competent to pursue it in the court which 
has control over the person and estate of the minor, and 
the person and accounts of the guardian.” 

The foregoing language meets our entire approval. It 
is peculiarly applicable, because the language of the stat- 
ute conferring jurisdiction on the orphans’ court in mat- 
ters of guardianship, is substantially the same as that of 
our constitution conferring jurisdiction on the county 
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court in such matters. Among other cases recognizing the 
doctrine are the following: Crim v. England,* 46 W. 
Va., 480; Rooker v. Rooker, 60 Ind., 550; Miller v. Hart, 
135 Ind., 201; Kelly v. Kelly, 72 Minn., 19, 74 N. W. Rep., 
899. 

In our opinion, the guardian in the present case had 
authority to bind the estate of her wards by contract for 
the payment of the services in question, and the county 
court has jurisdiction to allow the amount due thereon, as 
a claim against the estate. 

It is also insisted that the contract of the guardian, in 
any event, can not be enforced against the estate unless 
reasonable, and that as there is no allegation in the peti- 
tion to the effect that the contract in question is reason- 
able, it is therefore vulnerable to a demurrer. The ques- 
tion of the reasonableness of the contract was presented to 
the county court when the contract was submitted for its 
approval. This practice was not unusual in courts of 
chancery exercising jurisdiction in matters of guardian- 
ship. Cooley, Blackstone’s Commentaries, Book 1, p. 462. 
The practice is reasonable, and we can see no good reason 
why the county courts, as successors to courts of chancery 
in such matters, may not adopt it. The claimants, in a 
petition for services rendered under such contract, ad- 
dressed to the court which approved it, or to the appellate 
court, should not be required to ask a review of that ques- 
tion. We do not wish to be understood to hold that the 
approval of the contract by the county court precludes all 
inquiry into its reasonableness in this case. The extent 
to which we commit ourselves on that question is that the 
plaintiffs, under the circumstances, are not required to 
tender an issue on that point. 

The defendants also contend that the relief sought in 
this case is, in effect, to establish a lien on real estate. 
The contract was not for any share of the real estate. The 
value of the real estate was adopted as a standard for , 
determining the limit of the fee to be received by the plain- 

#76 Am. St. Rep., 826, 
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tiffs. The mere fact that the only estate of the wards is 
real estate, and that, if the claim be allowed, it must be 
satisfied out of the proceeds of a sale of said real estate, 
does not make this an action to establish a lien on real 
estate, nor an action concerning real estate, so as to de- 
prive the county court of jurisdiction. 

It is urged by the defendants that the court has no juris- 
diction over them, for the reason that they were not served 
with sunumons. This case came to the district court on 
appeal, from an order of the county court in a matter 
of probate. When the jurisdiction of the county court 
attached in the matter of the guardianship of the wards, 
they being residents of the county, it atfached for all the 
purposes of such matter, and the county court had author- 
ity to issue a citation for their attendance when required, 
as was done in this case, and to enforce such attendance 
if necessary. , 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law. 


DuFFI5 and Amgs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 
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the defendant to receive and dispose of it is an immaterial issue. 
But this rule does not apply when the plaintiff, his agent or 
servant, having the lawful custody or control over the property, 
consents to or requests the defendant to receive and dispose of 
it. In such case guilty intent is an essential element of con- 
version. 


Error from the district court for Douglas’ county. 
Action for conversion of public funds by a depositary bank. 
Tried below before Baker, J. Judgment for defendants. 
Affirmed. 


Under the constitution of 1867, a large floating debt had 
accumulated against the state. Section 1 of article 12 of 
the constitution of 1875 forbade the contraction of a 
debt in excess of $100,000, with exceptions named, none 
of which concern the matter in hand; but it was impossi- 
ble that this section could impair the obligation of an 
existing contract, because of a prohibition of clause 1, 
section 10, of article 1 of the constitution of the United 
States; and, too, the state constitution provided for the 
funding of outstanding warrants and other indebtedness of 
the state at a rate of interest not exceeding eight per cent. 
per annum.* To fund the floating debt, aforesaid, the legis- 
lature of 1877 passed an act authorizing the governor and 
secretary of state to issue lithograph coupon bonds to 
the amount of $566,369.38. These bonds were payable 
twenty years from April 1, 1877, with interest at eight per 
cent., payable semi-annually. They were issued with an 
option clause. See Session Laws, 1877, pp. 120-135, in- 
clusive, and records of state treasurer’s office. The liquida- 
tion of this indebtedness was provided for by a sinking 
fund; and in June, 1879, $200,000 of the principal was 
paid. On the 21st day of January, 1898, the Capital Na- 
tional Bank of Lincoln failed. At the time of such failure, 
said bank was a state depositary, and had on deposit 
$180,101.75 of the state sinking fund. The legislature of 
1895 included in their current-appropriation bill an item 


* Section 8, article 9. 
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for the last-named amount to reimburse the sinking fund 
for money “tied up” in the Capital National Bank. This 
was tantamount to transferring that amount of money 
from the general fund to the sinking fund; and the excuse 
given, at the time, for not making it the subject of a 
separate bill was that it had been forgotten till the con- 
stitutional period was passed. On the 10th day of April, 
the governor approved the bill including. this item, under 
the impression that it was necessary to save the credit of 
the state. He was not advised of the fact that the state 
held these bonds to the last dollar, as an investment of the 
permanent school fund. On the same day that the item 
was approved the then treasurer presented a voucher there- 
for, upon which the warrant, set forth in the reply brief 
of the state, was issued. On the same day the state treas- 
urer indorsed said warrant: “Presented and not paid for 
want of funds, and registered for payment Apr. 10, 1895. 
No. 27,932.” Said warrant was, thereafter, indorsed by 
the state treasurer and delivered to the Chemical National 
Bank of New York, through the Omaha National Bank. 
In the year 1896 the Chemical National Bank sent said 
warrant to the Omaha National Bank for collection. On the 
2d day of January, 1897, the treasurer drew his check for 
such warrant and accrued interest on the depositary fund 
in said bank, in the sum of $201,884.05. The latter bank 
was sued, as set forth in the opening statement of the case. 
—wW. F. B. 


Constantine J. Smyth and Frank N. Prout, Attorneys 
General, Willis D. Oldham, Norris Brown, Ed P. Smith, 
Paul Pizey and William B. Rose, for the state. 


Smyth, Attorney General, and Smith: 


The defendants below are liable, as a matter of law, 
on the ground that the payment by the state treasurer of 
public money to one claiming to be the owner, by pur- 
chase, of a warrant drawn on the general fund, “to reim- 
burse the sinking fund,” was unauthorized. State v. Omaha 
Nat. Bank, 59 Nebr., 483. 
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He who meddles with personal property which is not 
his own, must see to it that he is protected by the authority 
of one who is the owner or has authority to act, or he 
will, himself, be liable; and if he do an unlawful act, even 
at the command of another acting as principal, a liability 
will attach. Cook v. Monroe, 45 Nebr., 349; Stevenson v. 
Valentine, 27 Nebr., 338. 

In handling the state’s money and conveying it to the 
‘Chemical National Bauk, the defendants were not pro- 
tected, either by authority of the state, or one having 
authority to act; hence their liability. 

In an action for conversion, the motive which prompted 
the defendant is immaterial. 

Everyone who aids and assists in the conversion, is 
liable. Hill v. Campbell, 54 Nebr., 59. 


John L. Webster, Richard 8. Hall, I. H. McCullough, 
W. J. Connell and William C. Ives, contra. 


Webster: 


The state presents this case on the theory that the good 
faith or innocence of the defendants is an immaterial issue 
in an action for conversion. While that may be true in 
some cases, it is not true where the plaintiff, its agent or 
servant, having lawful control over the property, consents 
to or requests the defendant to receive and dispose of it. 
. Such is this case. In such case the defendants are not 
required to investigate the motive or intent with which 
the plaintiff’s agent or servant is acting, and the defend- 
ants are not liable for conversion unless they knew there 
was an actual unauthorized disposal of the property. In 
such case guilty intent on part of defendants is an essen- 
tial element of conversion. 

It is a rule of law that an innocent person can not be 
held liable for a conversion, if his acts can be justified as 
having been in any manner authorized by the owner of 
the property. 

A purchase, in good faith, from one who has no title and 
no right to transfer the property, will not constitute a 
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defense. Even an auctioneer or broker who sells property 
for one who has no title, and pays over to the princi- 
pal the proceeds, with no knowledge of the defect of 
the title or want of authority, is held to be liable for 
its conversion to the real owner. Williams v. Merle, 
11 Wend. [N. Y.], 80; Hoffman v. Carow, 20 Wend. [N. 
Y.], 21, 22 Wend. [N. Y.], 285; Courtis v. Cane, 32 Vt., 
232. But this severe rule of law will not be applied when 
the act of appropriation can be justified as having been 
authorized in any manner by the owner of the property. 
Thus, when upon a conditional sale, the property is deliv- 
ered and time given for a compliance with the condition, 
one who purchases and resells the property before the 
right to perfect the title, by such compliance, has been 
terminated, is not liable for a conversion to the general 
owner, who subsequently resumes his right to its posses- 
sion. Vincent v. Cornell, 13 Pick. [Mass.], 294. When the 
owner has given to another, or permitted him to have, con- 
trol of the property, no one can be held responsible in tort 
for its conversion who merely makes such use of the prop- 
erty, or exercises such dominion over it, as is warranted 
by the authority thus given. Strickland v. Barrett, 20 
Pick. [Mass.], 415; Burbank v. Crooker, 7 Gray [Mass.], 
158. See Hills v. Snell, 104 Mass., 173. 

If defendants had read recitals in warrant, it would not 
prove they acted wrongfully or fraudulently. 


Prout, Attorney General, Brown and Rose, in reply: 


This is not an action of trover at common law, but an 
action for conversion under the Code. Counsel do not 
comprehend the nature of the case. 

The warrant was prima-facie void. Its face impeached 
its validity. Here it is: 
$180,101.75 STATE OF NEBRASKA, No. 95241. 

“OFFICE OF AUDITOR OF PuBLIC ACCOUNTS, 
“LINCOLN, Nes., Apr. 10, 1895. 
“Treasurer of Nebraska, 

“Pay to J. S. Bartley or order one hundred eighty 

thousand one hundred one and 75-100 dollars. 
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“For to reimburse state sinking fund. 
“In accordance with legislative - appropriation approved 
Apr. 10, 1895, and charge. general fund. 


“Countersigned: EUGENE Moors, 
“J. 8S. BARTLEY, Auditor Public Accounts. 
“State Treasurer. P. O. HepLunp, Deputy. 
OS Sela Bacto » Deputy.” 


Under the title, “An act making appropriation for cur- 
rent expenses of the state government * * * and to pay 
miscellaneous items of indebtedness owing by the state,” 
the insertion of an item to reimburse the state sinking fund 
is a violation of the constitutional provision forbidding 
legislation on a subject not within the title of the act, and 
a state warrant for the amount of such an item is abso- 
lutely void. 

The intention to appropriate ‘‘sums out of any money 
in the treasury” and the passage of an act for that pur- 
pose alone, show conclusively that the legislature did not 
intend by the same act to increase the funds in the treas- 
ury by borrowing money on a warrant. 

A state warrant issued for the purpose of borrowing 
money to reimburse the sinking fund to the extent of 
$180,101.75 by a sale of such warrant is void because the 
creation of such a debt is inhibited by section 1, article 
12, of the constitution, which denies to the state the 
power to contract a debt in excess of $100,000. 

Under the express provisions of this act, no warrant 
could be legally issued to J. S. Bartley for $180,101.75. 


Day, C. 

This case was before this court upon a former hearing, 
being reported in 59 Nebr., 483, wherein the judgment of 
the district court, based upon a verdict for the defendants, 
returned in obedience to the peremptory direction of the 
court, was reversed and remanded. A retrial resulted in a 
verdict and judgment for the defendants, to review which 
the state has brought the case on error to this court. Upon 
the former hearing the present chief justice* took no part; 

* NorgvaL was chief justice when this opinion was written. 
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Justice Harrison joined in the reversal, but expressly 
stated he did not concur in the reasons for reversal an- 
nounced in the opinion of Justice Sunnivan. It is for 
these reasons we are asked to again examine some of the 
questions previously considered by the court. 

This action was brought by the state of Nebraska in the 
district court of Douglas county against the Omaha Na- 
tional Bank and J. H. Millard, president, to recover $201,- 
884.05, with interest thereon from January 2, 1897. The 
basis of the state’s claim is an alleged conversion by the 
defendants of said money, which, it was claimed, was paid 
to them on a check given by J. S. Bartley, state treasurer, 
and which it is charged they illegally, wrongfully, fraud- 
ulently and without authority of law converted to their 
own use. A brief history of the transaction may serve to 
enlighten the discussion. 

In January, 1893, the Capital National Bank of Lincoln 
failed, having at the time on deposit to the credit of the 
state $180,101.75, belonging to the sinking fund. For the 
purpose of reimbursing that fund out of the general fund, 
the legislature of 1895 passed an appropriation act, ap- 
proved April 10, 1895, entitled “An act making appro- 
priation for current expenses of the state government for 
the years ending March 31, 1896, and March 31, 1897, and 
to pay the miscellaneous items of indebtedness owing by 
the state of Nebraska.” Session Laws, 1895, p. 386. Among 
the items for which appropriation was made was one as 
follows: “Tor state sinking fund, one hundred eighty 
thousand and one hundred and one and seventy-five one 
hundredths ($180,101.75) dollars, to reimburse said fund 
for same amount tied up in Capital National Bank.” 

On April 10, 1895, J. S. Bartley, state treasurer, filed 
with the auditor of public accounts a claim for the entire 
amount, which was examined and adjusted by the auditor 
and approved by the secretary of state, as provided by 
law, and a warrant for said amount was made out and 
delivered to him in words and figures as follows: 
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“$180,101.75 Strate oF NEBRASKA, No. 95241. 
“OFFICE OF AUDITOR OF PUBLIC ACCOUNTS, 

“LINCOLN, Nus., Apr. 10, 1895. 
“Treasurer of Nebraska, 

“Pay to J. S. Bartley or order one hundred eighty 
thousand one hundred one and 75-100 dollars. 

“For to reimburse state sinking fund. 

“In accordance with legislative appropriation approved 
Apr. 10, 1895, and charge general fund. 


“Countersigned : Evepnrn Moorp, 
“J. S. BARTLEY, — . Auditor Public Accounts. 
“State Treasurer. P. O. HEDLUND, Deputy. 
(Oatenen Woes , Deputy.” 


This warrant was indorsed upon the back thereof as 
follows: “Presented and not paid for want of funds, and 
registered for payment Apr. 10, 1895. Number 27932. J. 
S. Bartley, State Treasurer, Lincoln, Nebraska.” And 
also the further indorsement of the names: “J. S. Bart- 
lev” and “J. H. Millard, Pt.” 

Soon after the issuance of this warrant, Bartley sold it 
to the Chemical National Bank of New York. In October 
or November, 1896, the Chemical National Bank, claiming 
to be the owner of the warrant, forwarded it in the usual 
course of business to the defendant bank for collection. 

On January 2, 1897, and for a long time prior thereto, 
the defendant bank was a state depositary, and on that 
date had on deposit to the credit of the general fund of the 
state, in the name of J. 8. Bartley, state treasurer, a sum 
of money largely in excess of the amount of the check 
hereinafter described. On said day, J. S. Bartley, as state 
treasurer, called at the Omaha National Bank and drew 
his check, payable to the order of J. H. Millard, Pt., for 
the sum of $201,884.05, against the funds standing to his 
credit in said bank as state treasurer, and delivered the 
same to William Wallace, the cashier of said bank, in pay- 
ment of the warrant heretofore described, together with 
the accumulated interest thereon. As a part of the trans- 
action, Bartley directed the officers of the defendant bank 
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to apply the check in payment of the warrant. The warrant 
was thereupon surrendered to Bartley, state treasurer; 
his account as treasurer was charged with the amount of 
the check; the Chemical National Bank was credited with 
the sum of $198,253.65, and the balance, $3,630.40, was 
credited to the Exchange National Bank. These credits 

. were given pursuant to the direction of Bartley, state treas- 
urer, and the Chemical National Bank. The entire amount 
to the credit of the Chemical National Bank was drawn out | 
of defendant bank in the usual course of business before 
the 14th of January, 1897, long before the commencement 
of this suit, and long before any demand for the money 
had been made. 

While the check by its terms was made payable to “J. 
H. Millard, Pt.,” it was not delivered to him or indorsed 
by him in his individual or official capacity; nor did he, in 
fact, receive any money or credit for the check. It was 
intended by Bartley, and treated by the parties to it, as 
a check to the defendant bank in payment of the warrant. 
It was shown that it was the custom of business among 
banks where checks were made payable to its officers to 
treat them as being made to the bank. Aside from being 
named as the nominal payee therein, Millard was a 
stranger to the transaction. 

The rule is well settled that a check made payable to an 
officer of a bank in his official capacity is to be treated as 
though made payable to the institution which he repre- 
sents, wliere it appears that the maker does not intend that 
the payee shall be a party to it or indorse it to give it 
effect. The intention of the parties controls. Nave v. 
First Nat. Bank, 87 Ind., 204; Garton v. Union City Nat. 
Bank, 34 Mich., 279; Bank of New York v. Muskingum 
Bank, 29 N. Y., 619; Baldwin v. Bank of Newbury, 1 Wall. 
[68 U. §.], 234, 17 L. Ed., 534. 

At the close of the testimony the attorney general, 6 
the state, moved the court for a peremptory instruction to 
the jury to return a verdict for the plaintiff against the 
defendants, which motion was overruled. Thereupon the 
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plaintiff moved the court for an instruction to return a 
verdict in favor of the plaintiff and against the defendant 
bank and in favor of the defendant Millard. This motion 
was likewise overruled. The ruling of the court upon 
these two motions presents the principal grounds of error 
now complained of by the state. In our opinion, the facts, 
so far as they relate to the defendant Millard, do not es- 
tablish a cause of action. There is nothing in the record 
which even tends to show that the acts of Millard were 
other than as officer and agent of the defendant bank. 
The proofs are lacking which go to establish an action in 
conversion against the defendant Millard, and for that 
reason the ruling of the court upon plaintiff’s motion for 
an instruction for a verdict against both defendants, was 
properly overruled. 

The purpose of the legislature in passing the enactment 
above referred to was to transfer the state’s money from 
the general fund to the sinking fund. The question na- 
turally arises as to the proper method to be pursued in 
accomplishing that object. Section 22 of article 3 of the 
constitution provides as follows: “No money shall be 
drawn from the treasury except in pursuance of a specific 
appropriation made by law, and on the presentation of a 
warrant issued by the auditor thereon.” 

Sections 1 and 2 of chapter 93 of the Compiled Statutes 
of 1899* provide that the treasurer of the state shall keep 
a warrant register, in which he shall register for payment 
all warrants presented to him, the warrants to be num- 
bered consecutively, giving the date of their presentation, 
the name of the holder; and that they be paid in the order 
of their presentation. 

Under the provisions of this appropriation act it was 
entirely proper for Bartley, as state treasurer, to receive 
from the auditor of state the said warrant, and, when re- 
ceived, to present and register it for payment in the same 
manner as any other warrant drawn upon the general] fund. 
The fact that the money arising from this appropriation 
was to reimburse one of the state’s funds would give the 

* Cobbey’s Annotated Statutes, secs. 10850, 10851. 
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state no greater rights in the manner of its withdrawal 
than it would have in the payment of any other liability. 
The obligations of the state and the salaries of its officers 
are paid by the issuance of a warrant drawn upon the gen- 
eral fund. These are presented for payment and regis- 
tered, and in due course of business are called in and paid. 
What right has the state, under existing laws, to appro- 
priate money to its use out of the general fund and have 
it paid ahead of registered warrants? Our law does not 
recognize preferred claims as to the order of payment. 
The fact, however, that Bartley had the right to receive 
the warrant, conferred upon him no authority to dispose 
of it. He was a mere trustee. In our view, he should have 
held it, when registered, until in the regular course of 
business it was called in for payment, then paid it and 
credited the sinking fund with the amount of the warrant 
and interest and charged the general fund with a like 
amount. This is not only the logical way of transferring 
money of the state from one fund to another, but is in 
compliance with the forms of law and in harmony with 
the system of accouats adopted by the state. If the war- 
rant was properly issued, it was perfectly legitimate that 
it should be paid by a check drawn by the treasurer upon 
money belonging to the general fund of the state in the 
hands of its depositary. The defendant bank, as before 
stated, was a state depositary. The depositary law pro- 
vides as follows: “AIl such deposits shall be subject to 
payment when demanded by the state treasurer on his 
. check.” It also requires that the depositary bank must 
give bond “for the payment of said deposit * * * when 
demanded by the state treasurer on his check at any time.’’* 
It is conceded by the state that the defendant bank, in 
the payment of the check, violated no duty it owed to the 
state as custodian of the public funds. The unlawful act 
upon which this suit is grounded is not the payment of the 
state’s money on the Bartley check, nor for the sale of 
the warrant, but in receiving the money as agent for the 


~* Compiled Statutes, ch. 83, art. 13, secs. 3a, 3c; Cobbey’s Annotated 
Statutes, secs. 10865, 10867. 
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Chemical National Bank, and its application in payment 
of fhe warrant. It being the legal duty of the state treas- 
urer to pay the obligations of the state, represented by 
warrants, it would seem that the defendant bank ought to 
be protected in receiving the money from him and applying 
it in payment of the warrant, unless it had notice or knowl- 
edge that he was using the state’s funds for unlawful 
purposes. ; 

It is one of the contentions of the state that the recital 
in the warrant, “For to reimburse state sinking fund,” was 
a sufficient notice to the defendants that the warrant was 
not a state obligation, and was sufficient to apprise them - 
of its unlawful character. While the recital in the war- 
rant might be prima-facie notice of the purposes for which 
it was given, and of its illegal character in the hands of 
any one but the state or its trustee, the testimony dis- 
closes that neither the defendant bank nor its officials read 
the warrant and had no knowledge of the recitals con- 
tained therein. In general form and appearance it was 
like all other warrants issued by the state, was signed by 
proper officials and purported on its face to have been 
issued by authority of law. The only thing to distinguish 
it was the words, written in black ink upon a blank line, 
“For to reimburse state sinking fund.” Upon the back of 
the warrant there is indorsed the name “J. H. Millard, 
Pt.”; but the testimony is clear that this indorsement was 
not upon the warrant at the time of its payment, nor was 
the indorsement in the handwriting of J. H. Millard, nor 
was it placed thereon with his knowledge or direction. 
When the case was before this court upon a former hear- 
ing, it was reversed upon the theory that the question of 
notice or knowledge on the part of the defendants of in- 
firmities in the warrant was proper to be submitted to a 
jury. This was done upon the last trial and the jury found 
for the defendants. The finding of the jury on the ques- 
tion.of notice or knowledge of the illegal character of the 
warrant is conclusive upon this court. 

It is also contended by the state that in an action of con- 
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version, the motive which prompts a person to receive, dis- 
pose of or appropriate property to his own use is entirely 
immaterial, where the property has been taken without the 
knowledge or consent of the owner; and the case of Cook 
v. Monroe, 45 Nebr., 349, and kindred cases are cited in 
support of this contention. The theory upon which the 
cases cited proceeds is that the moving party was an inter- 
meddler, acting without real or apparent authority. 

-While the rule in Cook v. Monroe, supra, is correct in 
the abstract, it has no application to a case where the act 
of conversion can be justified, as having been in any man- 
ner authorized by the owner of the property or his agent 
or servant having the lawful custody and control over it. 
No one would contend that if the owner of property de-- 
livered it to a person and requested him to dispose of it 
in a prescribed manner and the request was complied with, 
an action of conversion would lie against such person; 
and the same principle of law applies where the duly 
empowered and lawful agent, having the control and pos- 
session of the property, makes the request and gives the 
direction. The state treasurer was the lawful custodian 
of the state’s funds; he was the duly elected and qualified 
agent of the state; he was authorized to draw checks and to 
pay the state’s warrants; he directed the proceeds of the 
check to be applied in payment of the warrant; and in 
pursuance of his request, the payment was so applied. The 
treasurer, in doing this, acted within the apparent scope 
of his authority; and the defendant bank, in following his 
direction, is protected, unless it had notice or knowledge 
that a breaci of trust was being committed by the treas- 
urer by an improper application of the state’s funds in 
payment of a warrant which was not a valid obligation of 
the state, ; 

‘In Hills v. Snell, 104 Mass., 173, 177, 6 Am. Rep., 216, 
219, the distinction we have made is recognized and stated 
as follows: “A purchase, in good faith, from one who has 
no title and no right to transfer the property, will not 
constitute a defense. Even an auctioneer or broker who 
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sells property for one who has no title, and pays over to 
his principal the proceeds, with no knowledge of the de- 
fect of the title or want of authority, is held to be liable 
for its conversion to the real owner. * * * But this 
severe rule of law will not be applied when the act of 
appropriation can be justified as having been authorized 
in any manner by the owner of the property.” 

In Tousley v. Board of Education, 39 Minn., 419, it is 
said in the syllabus: “An act for conversion will not lie. 
when the taking and conversion of the property is with 
the knowledge and consent of the plaintiff.” Union Stock 
Yard and Transit Co. v. Mallory, 157 Tll., 554. 

The record also shows that the payment of the warrant 
to the defendant bank was made in the usual course of 
business and the proceeds thereof transmitted to the 
Chemical National Bank before any claim was made by 
the state or any knowledge brought to the bank or any 
of its officers that the warrant was not a valid obligation of 
the state in the hands of the holder. While the payment 
of the check and the credit to the Chemical National Bank 
was a mere matter of bookkeeping, the practical effect of 
the transaction was the same as though the money had 
been paid over to Bartley upon the check, and he in turn 
had paid it to the bank in payment of the warrant and the 
bank had paid it over to the Chemical National Bank. 
Bartley v. State, 53 Nebr., 310. The rule is well estab- 
lished that where, in due course of business, money is 
transferred to an honest taker who receives it without any 
knowledge of wrong doing on the part of the payor, he 
would acquire a good title thereto as against the true 
owner.. 

Jones v. Nellis, 41 Tll., 482, was an action in trover to 
recover the value of certain government bonds which had 
been stolen from the plaintiff and bought by the defendant 
for a valuable consideration in the due course of business 
without knowledge that it was stolen property. The court 
says: “The rule is well settled, at common law, that the 
bona-fide holder of money or negotiable paper, transferable 
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by mere delivery and not overdue, who has taken it in the 
usual course of business, and for a valuable consideration, 
acquires a perfect title. * * * This exception to the 
common-law rule, that the purchaser of a chattel can ac- 
quire no better title than the vendor had, has been adopted 
because, in the language of Lord Kenyon, in Lawson v. 
Weston, 4 Esp. [Ieng.], 56, the contrary principle ‘would 
at once paralyze the circulation of all paper in the country, 
and with it all its commerce.’ ” JMJerchants’ Loan & Trust 
Co. v. Lamson, 90 Ill. App., 18; Miller v. Race, 1 Burr. 
[Eng.], 452; Holly v. Domestic & Forcign Missionary So- 
ciety, 34 C. C. A., 649, 92 Fed. Rep., 745; Merchants’ Ins. 
Co. v. Abbott, 131 Mass., 397; Stephens v. Board of Educa- 
tion, 79 .N. Y., 183; Hatch v. Fourth Nat. Bank, 41 N. BE. 
Rep. [N. Y.], 408. 

So far, we have considered the case on the theory that 
the warrant was valid and the issuance of it constituted 
the proper method of transferring the money from the 
general fund to the sinking fund. But the result would be 
the same if the warrant be regarded as not properly issued. 
The fact remains that the state by its officers adopted that 
method of making the transfer. The facts are undisputed 
that the defendants had no actual notice or knowledge of 
the purpose for which the warrant was drawn, and as they 
had no notice of the recitals on the face of the warrant, but 
paid the check, and applied the money by the direction of 
the state treasurer in the utmost good faith, they are pro- 
tected from liability. This was evidently the theory upon 
which Judge SuLiivan proceeded in the former opinion, for 
in it he recognizes the importance of good faith on the part 
of the defendants, and held that knowledge on the part of 
the defendants as to infirmities in the warrant was a 
proper question to be submitted to the jury. It would, 
doubtless, be different had the defendants known of the 
purpose for which the warrant was given. The theory 
upon which the case was tried in the court below, involved 
the question of notice or knowledge on the part of the de- 
fendants of the unlawful purpose to which the state’s 
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funds were being applied. The testimony was clear and 
undisputed that the bank officials did not read the war- 
rant. Its general form and appearance was like other 
warrants issued by the state. It was signed by proper 
officers and purported to -be a state obligation. In our 
opinion the question of good faith on the part of the de- 
fendants was a proper one to be submitted to the jury. 
It follows from this discussion that it was not error to 
overrule the state’s motion for a peremptory instruction 
to the jury for a verdict for the staté and against the de- 
fendant bank and in favor of defendant Millard. 

We have examined the other errors complained of by the 
state, but as it was conceded that the principal ground re- 
lied upon was the overruling of the motion for a verdict 
heretofore considered, we will not prolong this opinion. 
They are not meritorious. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


KIRKPATRICK, C., took no part. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
SEDGWICK, J. 


I agree to the conclusion reached by the commissioner 
and to much of the reasoning employed, but think it proper 
to suggest some further reasons for the decision entered. 

It is said by the commissioner that the evidence shows 
that the officers of the defendant bank did not read the 
warrant and had no knowledge of its contents. Of course, 
one who purchases paper will not be allowed to shut his 
eyes as to its contents, and then say that he is a bona-fide 
purchaser; and so one who is interested in the purchase 
of real estate can not accept his deed and avail himself of 
it provisions, and at the same time say that he was not 
aware of its contents, but there may be some ground for 
saying that the rule is different in a case of this kind. 


‘VoL. 66] JANUARY TERM, 1908. - 873 


State v. Omaha Nat. Bank. 


If a servant is given a check, and sent to a bank to obtain 
the funds thereon for the drawer of the check, he is not 
bound to examine the contents of the check, and will not 
be presumed to have interested himself therein; and in an 
action against the drawer for fraud or other tort in con- 
nection with the check, the servant being joined as assist- 
ing him in so doing, it may be doubtful whether the servant 
would be presumed to know the contents of the check. 
It is insisted that the defendants’ relation to the war- 
rant in question was that of a disinterested party having 
no occasion to take notice of its contents. However this 
may be, it seems to me that if it be found that the defend- 
ants are chargeable with notice of the contents of the 
warrant, we should inquire further as to what are the facts 
so brought to the knowledge of the defendants. They were 
without doubt bound to take notice of the act of the legis- 
lature referred to in the warrant, and must then be pre- 
sumed to have known of the deficiency in the sinking fund 
caused by the failure of the Capital National Bank, and 
of the purpose and object of the legislature to replenish 
that fund from the general fund of the state, and that the 
legislation was somewhat incomplete, so that the proced- 
ure intended by the legislature was uncertain, and that 
the officers of the state, the auditor, secretary of state, and 
treasurer, had adopted the method of presenting a claim 
in the name of the treasurer and issuing a state warrant 
thereon for the amount to be transferred to the sinking 
fund. If this procedure was unwarranted by the act of the 
legislature, the warrant would not be a valid obligation 
of the state, and would not be the property of the state, 
since it had none of the characteristics of property, and 
would constitute nothing more than a memorandum of cer- 
tain steps of the method of procedure that had been 
adopted by the officers of the state. It would not, of 
course, be commercial paper. If this paper had been sold 
by Bartley to the Chemical National Bank and was held 
by that bank, the presumption would be that Bartley had 
received the money therefor; and the question would then 
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be, what would these facts suggest to innocent parties 
handling the paper for another, but without any beneficial 
interest in it themselves? No doubt a state treasurer is 
in a sense the agent of the state, but his relation to the 
state is somewhat different from that of an ordinary agent 
to his principal. It is conceded by the attorneys for the 
state that the defendants acted in perfect good faith in 
the matter and had no actual notice of any intentional 
fraud. Ordinarily an innocent party handling papers for a 
trustee, if questions arise in his mind as to the propriety 
of the actions of the trustee, may account for the funds 
under his control to the principal, and so relieve himself 
of any doubt as to the authority of the agent; but the 
state treasurer is in a sense the principal, also, in his deal- 
ings with innocent parties. In many respects he stands for 
the state. No payment could be made to the state except 
through him, and any withholding of the funds of the state 
from the treasurer would be a withholding of the funds 
from the state itself. There is nothing in the record to 
show that at that time there was anything to indicate to 
any one that there was any default on the part of the state 
treasurer, or that the funds of the state were in any 
jeopardy. It has since transpired that Bartley was a 
defaulter. But the defendants acted in view of conditions 
as they then appeared. No one then, so far as the record 
shows, had any information in regard to the condition of 
the treasury that would suggest to the most prudent that 
there was any occasion for unusual caution. It is a mis-- 
take to suppose that this warrant shows on its face that 
the fund was claimed by Bartley individually. The fact 
that the payee in the warrant was J. 8. Bartley must be 
construed in connection with the fact that the warrant was 
signed by J. S. Bartley as treasurer, and the recital in 
the warrant itself that the money was to be paid to J. S. 
Bartley to reimburse the state sinking fund, is conclusive 
upon all parties that the warrant was drawn for the benefit 
of the state, and that funds transferred in accordance with 
the ‘-rms of the warrant were transferred for the benefit 


‘ 
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of the state, and must be so considered by the payee, as 
well as by the officers of the state who indorsed the pro- 
ceeding. No one would insist that money that Bartley 
might obtain on this warrant would be any less the money 
of the state than if the word “treasurer” had immediately 
followed his name as payee in the warrant. Payment, 
then, to Bartley, on account of this warrant, would be 
payment to the state; and the defendants, when this war- 
rant came to them from the Chemical National Bank, 
would be justified in supposing that the amount of the 
warrant had been, by the Chemical National Bank, ad- 
vanced to the state, so that, through the method adopted 
by the state officers in mistaken construction of an imper- 
fect and uncertain act of the legislature, the money rep- 
resented by the void warrant had been actually obtained 
from the Chemical National Bank and transferred to the 
state sinking fund, and the Chemical National Bank 
presents this void warrant to the state treasurer and asks 
that the money that the bank had advanced to the state, 
and the amount of which was then in the general fund, 
should be paid to it by the treasurer out of that fund, thus 
completing the transfer in accordance with the method 
adopted by the state. If the facts, then, were as the de- 
fendants were justified in supposing them to be, this war- 
rant, although void when the Chemical National Bank 
advanced the money thereon to the state, did in fact, after 
the money had accumulated in the general fund with which 
to redeem it, represent the amount in the general fund 
which equitably belonged to the Chemical National Bank. 
The defendants, at the request of the Chemical National 
Bank, presented this warrant to the treasurer. They had 
no interest in the transaction. The law required them to 
pay the money of the state on the check of the treasurer. 
It was the province of the treasurer to determine the form 
and regularity of the proceedings. 

There is no doubt that “in an action for conversion the 
motive which prompted the defendant to dispose of, or 
appropriate to his own use, the property of plaintiff, is an 
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immaterial issue.” Hill v. Campbell Commission Co., 54 
Nebr., 59. That is, if the defendant is guilty of a conver- 
sion of the plaintiff’s property, it can make no difference 
what his motive was in so doing; he is liable to the piain- 
tiff for the value of the property.. But one who disposes 
of the property of another under directions of the owner 
or under the direction of the owner’s agent or trustee, who _ 
is in control of the property, is not guilty in law of a 
conversion of the property, unless he has notice at the time 
that the agent or trustee, so in control of Ee property, is 
converting it to his own use. 

In Fifth Nat. Bank v. Hyde Park, 101 i, 595, a village 
treasurer borrowed money from the bank on his own note 
with his own securities as collateral. He represented to 
the bank that he was making the loan for the village and 
the money was deposited in the bank to his credit as treas- 
urer. The most of the money was paid out on village war- 
rants, and after the taxes had been collected the treasurer 
drew his check as treasurer to pay his individual note and 
to redeem his collateral. It was afterwards ascertained 
that the treasurer was a defaulter, and the bank was sued 
to recover the amount of money for which the treasurer 
had drawn his check in payment of his own personal note, 
and it was held that the bank was not liable. The court 
said (page 603) : “In Morse, Banks and Banking, 37, it is 
said, in general terms: ‘If a depositor seeks to pay his 
own debt to the banker by an appropriation of the funds 
to his credit in a fiduciary capacity, then the banker is 
affected with knowledge of the unlawful character of the 
appropriation, and will be compelled to refund.’ It seems 
plain, however, that unless the debt to which the funds 
are thus applied be such that the officers of the bank are 
aware that the same is really and in truth ‘his own debt,’ 
knowledge of the unlawful character of the appropriation 
can not be imputed to the bank. To charge a stranger to 
a trust fund as a trustee, by reason of participation in a 
misapplication of the fund, upon the ground that the fund 
was used in payment of a private debt of the original 
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trustee, it is necessary to show not only that the party 
sought to be charged was aware that the fund was a trust 
fund, but also that he was aware that the debt to the pay- 
ment of which it was applied, was, at the time of such ap- 
plication, in fact a private debt,—a debt of such character 
that the fund in question could not lawfully be applied in 
payment thereof.” And the court also quoted from Keane 
v. Robarts, 4 Maddock, Ch. [Eng.], 332, 357: “Generally 
speaking, he does become a party to the breach of trust, 
by buying or receiving in pledge any part of the personal 
assets, not for money advanced at the time, but in satis- 
faction of his private debt, because this sale or pledge is 
prima facie inconsistent with the duty of an executor.” 
The court said: “This implies that the debt in satisfaction 
of which the property is taken, is of such character that it 
is known to be a private debt, for it is elsewhere declared 
that the party so receiving the trust fund must, to become 
chargeable, have been guilty of ‘fraud, collusion or gross 
negligence.’ In the same case the vice-chancellor says [at 
page 358]: ‘If a party dealing with an executor for the 
personal assets pays his money to the executor, so that it 
may be applied to the purposes of the will, he is not re- 
sponsible for the executor’s misapplication of .it; but if, 
in dealing with the executor, he does in truth pay his 
money for the private purposes of the executor, he is 
equally a party to the breach of trust, whether he ap 
plies his money to the private debt of the executor, or to 
the private trade of the executor, and this because be 
knows that the object to which the money is applied is 
not an object to which it may be lawfully applied.’” The 
court further said (p. 605): “In Field v. Schieffelin, 7 
Johns. Ch. [N. Y.], 150, Chancellor Kent says, in sub- 
stance, that to charge a third party with participation in 
the misapplication of trust funds by a trustee, the proof 
must ‘justify the conclusion of a breach of trust, in which 
the party to be charged knowingly partook.’ That was the 
ease of a guardian, and Kent, after a review of all the 
then cases, says they all agree that a party dealing with 
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an executor is safe if he is no party to this fraud, and has 
no knowledge or proof that he intended to misapply the 
proceeds, and was not in fact by the very transaction 
applying them to the extinguishment of his own private 
debt. This necessarily refers to a debt known to be his 
own debt, to which the fund could not be properly ap- 
plied. We have examined with care all the cases referred 
to by counsel for appellee, and many others, where a party 
receiving trust funds in payment of a private debt to him- 
self has been held chargeable as a trustee, and we find no 
case among them where the party so charged was not 
aware, at the time of receiving such trust funds, that the 
debt to which it was applied was a debt to the payment of 
which the trustee could not lawfully apply the trust fund. 
The receipt of such money, under such circumstances, is 
a plain fraud. * * * It follows that, under the circum- 
stances, at the time when the officers of this bank re- 
ceived payment of this loan, they were not aware that, as 
between the village of Hyde Park and Waldron, he had 
not lawfully and equitably the right to apply the public 
funds to the payment of this debt. They must be assumed 
to have known the law in relation to the transaction, but 
the law does not impute to them omniscience as to the 
facts. Taking the facts as these officers believed they were, 
and as they had good cause to believe, the payment would 
not have been a misappropriation of the funds. They are 
not chargeable with fraud, collusion, or gross negligence.” 

Ordinarily, if a trustee deposits his funds with a third 
person and afterwards calls upon that third person for the 
funds, the party who has the funds is not bound to make 
inquiries as to the purpose for which the trustee intends to 
use the funds; and if he knows the purpose for which he 
intends to use them and it can in any view of the case be a 
legitimate and proper use of the funds, he can not withhold 
the same from the party who had deposited them with him. 
Nor is he bound to presume that the purpose is an unlaw- 
ful one. To defendants it appeared that, when Bartley 
found that the warrant had been forwarded by the Chemi- 
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cal National Bank, he determined to pay to that bank the 
money which it had advanced to the state as represented 
by the warrant. It is not claimed by any one that the 
defendants took any part in determining that question, or 
in any way influenced its determination. If it was the 
duty of the defendants to prevent this action, the duty 
would have been the same if the treasurer had presented 
his check and demanded the money; they knowing that he 
intended to use the money to reimburse the Chemical Na- 
tional Bank. A state depositary has no supervisory con- 
trol over the state treasurer. On the other hand, it is but 
an instrument in his hands, placed by the law absolutely 
under his control, so far as the possession of the state 
funds is concerned, bound by its bond to pay the money 
upon demand upon the check of the treasurer; he in turn 
being bound by his bond to properly control the funds. 

Being justified in supposing that the money in fact be- 
longed to the Chemical National Bank, and knowing that 
it was intended by the treasurer to pay it to that bank 
upon a warrant issued by the state officers for that purpose, 
it can not be said that the circumstances were such as to 
allow of no other belief on the part of the defendants than 
that Bartley, in so doing, was converting the money to his 
own use. : 


Hoicoms, J., concurring. 


Until the commencement of the September term of court, 
I had hoped the case at bar could be decided without par- 
ticipation, on my part, in the decision rendered. My dis- 
inclination to sit in the cause arises from the fact that as 
governor of the state I formally authorized the attorney 
general to institute any and all legal proceedings his 
judgment approved of, which seemed advisable and re- 
quired, in order that the state should recover its dues by 
reason of a shortage in the accounts of its former state 
treasurer, Joseph 8S. Bartley, which was discovered to 
exist at the time of the expiration of his term of office as 
such treasurer ; and I was also cognizant of the institution 
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of the present action against the defendants herein under 
the general authority thus given the attorney gen- 
eral. Since it has become apparent that I must 
act if a decision is rendered in the case, I have 
devoted some attention to the proposition of whether 
a legal disqualification as to my participating in a decision 
existed, and if so, to make formal declaration of the con- 
clusion reached in respect thereof, thus leaving a decision 
of the appeal of the state to my two associates, and if they 
could not agree, to allow it to await the passing of time 
until by changes in the personnel of the court a decision 
could be reached by an agreement of at least two members 
of the court, which the constitution requires in order to 
render a valid judgment of affirmance of the judgment of 
the trial court or a reversal thereof. 

The defendants have challenged my qualifications to 
take part in a decision of the case, not in the proceedings 
now pending, but in a branch of this same case heretofore 
before the court. State v. Omaha Nat. Bank, 60 Nebr., 
232. It is quite obvious that if in the collateral 
proceedings valid objections existed to my taking part in 
the deliberations of the court on the questions therein 
presented for adjudication, such objections apply with 
much greater force in a decision of the controversy inci- 
dent to a trial of the main issues. The alleged disqualifica- 
tion is grounded on the assertion that, while acting as 
governor, in the performance of my official duties as such, 
I inquired into the facts in the case at bar and formed the 
opinion that the state was entitled to recover from the de- 
fendants the amount sued for, and directed the attorney 
general to bring this action. The ground of objection is 
stated broader than the facts warrant, all of which appear 
in the record of the proceedings last referred to. The au- 
thority to the attorney general was general, authorizing 
and requesting that he bring such action or actions as 
would in his judgment conserve the interests of the state 
and conduce to a recovery of the moneys due it by reason of 
the defalcation of its state treasurer. I was cognizant of 
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the fact that the action now here for review was begun 
for the purpose of recovering a portion of the moneys lost 
to the state and that such action was based on the theory 
that a conversion -of that much money belonging to the 
state had taken place, and that the attorney general had 
examined into the facts and in his opinion the defendants 
were liable; that the suit was in its general characteris- 
tics an action for conversion. Personally I was not ac- 
quainted with the facts connected with the transaction 
out of which the alleged liability grew, except certain 
prominent and patent facts connected therewith which 
were known of all men. I did not act as counsel with the 
attorney general or make a personal investigation of the 
law and the facts which must ultimately determine the 
defendants’ liability. The examination of the record now 
presented for review is my first intimate acquaintance with 
the details of the transaction as disclosed therefrom. I 
have heretofore entertained no settled convictions ¢ither as 
to all the facts on which the alleged liability of defendants 
rests or the law applicable thereto and the proper legal . 
deductions to be drawn therefrom. Save my former rela- 
tion to and connection with the case of the purely official 
‘character mentioned, and which was occasioned by my oc- 
cupying at the time the office of governor, I have not other- 
wise been identified in any manner with the action; and if 
excused from participating in a decision of the questions 
presented, which I would greatly prefer to be, it must rest 
on the sole proposition that the general authorization 
given the attorney general to institute such actions as 
_ seemed necessary and knowledge that this action was be- 
ing prosecuted to fix liability on the defendants, consti- 
tutes a legal disqualifying cause. 

The only statute law we have on the subject is found in 
section 37,* chapter 19, entitled “Courts—Supreme and 
District.” Itis there provided: “A judge or justice is dis- 
qualified from acting as such, except by mutual consent of 
parties, in any case wherein he is a party, or interested, or 

cece Annotated Statutes, sec. 4747, 
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where he is related to either party by consanguinity or 
affinity within the fourth degree, or where he has been 
attorney for either party in the action or proceeding, and 
such mutual consent must be in writing and made a part 
of the record.” Assuming that the statutory provision 
just quoted applies to a member of the supreme court, 
which I do for my present purposes, it will be observed 
that three grounds of disqualification are recognized, any 
one of which, if existing, would preclude a judge from 
participating in a decision of the cause. First, in any case 
wherein he is a party or is interested; second, where he is 
related to either party within the fourth degree; and third, 
where he has been an attorney for either party in the 
action or proceeding. In applying the principle of dis- 
qualification of a judge by reason of the common-law rule, 
or statutory or constitutional provisions such as have been 
noted, it has been a rule of the courts to give such provis- 
ions a liberal rather than a narrow and technical construc- 
tion and to apply them to all classes of cases and to all 
judicial officers. State v. Hocker,* 25 L. R. A. [Fla.], 114; 
Hall v. Thayer, 105 Mass., 219; Curtis v. Wilcox, 74 Mich., 
69. With this rule of construction I am entirely satisfied, 
and believe it to express a sound principle of law. By the 
common law the only ground of disqualification recognized 
was that of a direct interest in the subject-matter of litiga- 
tion and this was based on the fundamental principle that 
“Tt is against reason, that if wrong be done any man, that 
he thereof should be his own judge.” Coke on Litt., sec. 
212. This ground of disqualification contemplated a 
pecuniary interest,—a legal interest in the result of the 
action. Sjoberg v. Nordin, 26 Minn., 501. The objection 
that the judge had been of counsel or was related to a party 
-to the action was not recognized as a disqualifying clause 
by the common law; for, as it is said, “The law will not 
suppose a possibility of bias or favor in a judge, who is 
already sworn to administer impartial] justice” 3 Black- 
stone, Commentaries, 361 and note 64; Townsend ». 


®15 So. Rep., 581; 34 Fla., 25. 
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Hughes, 2 Mod. [Eng.], 150; Russell v. Belcher, 76 Me., 
501; 12 Am. & Eng. Ency. Law, 41. This may have been 
and probably was a violent presumption, and not in accord 
with modern ideas nor in consonance with our more re- 
fined views as to the proprieties which should be observed 
in the administration of justice. Because of a more en- 
lightened view and to the end that “evil appearances 
should be avoided that the fountain of justice may be kept 
pure,” constitutional and statutory provisions have been 
added which, in this state, not only will not allow a 
judge to try his own case, but also disqualify him on ac- 
count of relationship and where he has been of counsel for 
one of the parties in the action. Where a legal disqualifi- 
cation does exist and the judge by reason thereof is pro- 
hibited from sitting in the trial of the case, a judgment 
rendered by him in such a case is generally held to be void. 
Wigand v. Dejonge, 8 Abb. N. Cas. [N. Y.], 260; Franco- 
Texan Land Co. v. Howe, 3 Tex. Civ. App., 315; Fech- 
heimer v. Washington, 77 Ind., 366; Chicago & A. R. Co. v. 
Summers ,* 113 Ind., 10; Bailey v. Kimbrough, 37 Mo., 182; 
Reams v. Kearns, 5 Coldw. [Tenn.], 217; Newcome v. 
Tight, 58 Tex., 141, 44 Am. Rep., 604. 

If a disqualifying cause as to myself in the case at bar 
exists, it must arise by an application of the principle 
underlying the rule to the effect that a judge is disqualified 
from deciding a cause in which he has been an attorney or 
of counsel for one of the parties to the action. This prin- 
ciple can be invoked only on the theory that as goverrfor I 
examined into the facts and the law of the case as an at- 
torney ordinarily would do before bringing an action, 
formed an opinion as to the liability of the defendants and 
_ thereupon directed the attorney general to institute the 
proceedings by which the defendants are sought to be held 
liable for a part of the moneys due from the ex-treasurer 
to the state. This, however, is an erroneous conception of 
the true condition of affairs. As governor, when I was 
informed of the fact that the ex-treasurer had defaulted, I 

*3 Am. St. Rep., 616. 
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became concerned as to the enforcement of the law with 
respect thereto, and that all proper legal steps should be 
taken to protect the state’s interest and recover the moneys 
due it. The attorney general, as the law officer of the state, 
was given charge of the matter and authorized to investi- 
gate the facts and bring such action or actions as seemed 
to be required to accomplish the desired object. The ex- ° 
ecutive was not called upon to determine the liability of any 
one against whom an action might be brought to recover 
all or any part of the moneys which the state had lost. 
This duty devolved upon the attorney general, as the state’s 
chief law officer, by a resort to the courts. The executive 
might have been a layman, without any special knowledge 
or legal attainments by which to judge as to the liability 
of any against whom a recovery was sought. The relation- 
ship of attorney and client, as between the state and 
myself, or of cocounsel, as between the chief executive and 
the attorney general, was not created, nor did it exist in 
the remotest degree, nor did I assume in the slightest to 
act the role of an attorney in the case. The action actually 
taken would be more analogous to that of a judge, who 
might instruct the proper prosecuting officer to file an in- 
formation against one charged with having violated the 
law, or begin proceedings regarding a matter of public 
importance, and yet by reason thereof it would not, I ap- 
prehend, be seriously urged that because such action had 
been directed by a judge, he was thereby disqualified from 
trying the case brought as a result of such direction. 

By the constitution the supreme court is composed of 
three members, two of whom must concur before a valid 
judgment can be rendered. No provisions are made by 
which a cause can be decided save in the one manner 
stated. A judge can not, as I conceive the law to be, when 
qualified, excuse himself from participating in a decision, 
where such action is necessary in order that parties to a 
case may have their cause decided when brought to this 
court, as contemplated by the constitution. Even though 
the duty may be an unpleasant one, it must nevertheless 
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be discharged, if no legal disqualification exists. As is said 
in Reed v. State, 11 Tex. App., 587, nor can a judge excuse 
himself unless a legal disqualification exists nor escape the 
discharge of a duty devolving upon him in his official ca- 
pacity. From considerations of the character heretofore 
commented upon and an examination of many authorities, 
I am led to the conclusion that it is my duty to participate 
in a decision of this cause and therefore enter upon a dis- 
cussion of my views concerning the merits of the con- 


” troversy. 


In the opinion prepared by Mr. Commissioner Day, 
which was concurred in by Chief Justice Norvau before 
his retirement from the bench and which is now concurred 
in by Judge SepGwIckK in a separate opinion, the purported 
warrant on the state treasury is treated as having been 
properly and regularly issued and delivered to the state 
treasurer for the purpose of effectuating the object of the 
legislature in having transferred from the general to the 
sinking fund the amount mentioned “to reimburse said 
fund for same amount tied up in Capital National 
Bank.” From these premises and for the reasons stated 
in the opinions, a conclusion is reached affirming the judg- 
ment of the trial court, and which exonerates the defend- 
ants from liability by reason of any loss to the state of the 
funds alleged to have been converted. I can but feel that 
the premises thus Jaid, and upon which the conclusion 
seems to rest, are erroneous and really have no support 
by the application of any sound legal principles. The war- 
rant, in my judgment, can be regarded as no more than a 
mere piece of paper containing a memorandum of the act 
of the legislature authorizing the transfer by the state 
treasurer of $180,101.75 from the general to the sinking 
fund. The provisions of the constitution with reference 
to the manner of drawing money from the state treasury 
have no application to an act whereby it is attempted to 
transfer money in the treasury from one fund to another. 
It is quite true that the legislation is found in a general 
appropriation act for the payment of “current expenses of 
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the state government,” and is of itself of a crude and im- 
perfect character. Whether this item in the appropriation 
bill is constitutional, whether the money could be trans- 
ferred from the first coming into the general fund in the 
treasury after tue law became effective, whether the trans- 
fer contemplated by the act must await its turn in rela- 
tion to the then outstanding obligations on the general 
fund, or whether it was at all competent for the legislature 
to create a sinking fund from the general fund to make 
good that which had been lost by the failure of the Capital 
National Bank or for any other purpose while there were 
unsatisfied general fund warrants outstanding, may each 
be open to serious doubt which it is here idle to discuss 
or speculate upon. By no logical course of reasoning, how- 
ever, does it seem to me that this item in the appropriation 
act could be construed as accomplishing any thing more 
than an authorization to the state treasurer to transfer 
from the general to the sinking fund, by simply changing 
his accounts with respect to such funds, so as to show that 
one fund had been increased and the other diminished in 
the amount stated in the law. The accomplishment of the 
legislative intent and purpose involved a process of book- 
keeping and nothing further. The act was in no sense an 
appropriation of money such as would, when a warrant 
was drawn in pursuance thereof, after a claim against the 
state had been adjusted and allowed, create a valid obliga- 
tion against the state. The state was neither borrowing 
money nor appropriating money belonging to it to pay 
itself. The issuance of a valid warrant as an obligation 
against the state and its treasury presupposes a lawful 
demand against the state, which has been adjusted by the 
auditor of public accounts and approved by the secretary 
of state. On what tenable ground can it be said that by 
virtue of this legislation for the transfer of money from 
one fund to another, the state became indebted to Mr. 
Bartley, either individually or as trustee, to anyone else, 
or to itself? I know of none. I fully concur with what is 
said by Mr. Justice SULLIVAN on this phase of the trans 
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action in his opinion in this same case on a former appeal, 
and with the propositions announced in the syllabus re- 
lating thereto. State v. Omaha Nat. Bank, 59 Nebr., 488. 

While the instrument is called a warrant, and is in form 
what it purports to be, it is in fact and in legal contempla- 
tion but a mere recital to the effect that the legislature had 
undertaken to reimburse the state sinking fund for a like 
amount tied up in the suspended Capital National Bank 
by a transfer from the general fund in the amount stated, 
and no rights could be acquired by any one thereunder as 
a holder of a valid obligation against the state for the 
sum called for on the face of the warrant. As well might 
the state treasurer have taken the item found in the ap- 
propriation bill authorizing the transfer, copied it on a 
piece of paper, and have undertaken to dispose of it as a 
lawful demand against the state. 

Assuming, then, as I do, that the warrant is utterly of 
no avail to protect any one claiming any rights thereunder, 
I proceed to a discussion of the liability of the defendants 
for a conversion as the case is disclosed by the record now 
under consideration. Mr. Bartley, it appears, had dis- 
posed of the paper, which in form and on its face had the 
general characteristics of a valid treasury warrant, to the 
Chemical National Bank of New York; such disposition 
being wholly without right or lawful authority. At or 
about the time sufficient funds had accumulated in the 
general fund to meet the warrant, it was transmitted to 
the defendant bank, a correspondent of the New York 
bank, for payment or collection, as you may please to terin 
it. Mr. Bartley appeared at the defendant bank and paid 
the amount called for by the face of the warrant and 
interest, by drawing his check as state treasurer on the 
defendant bank as a state depositary, the payee named in 
the check being the president of the bank, and directing 
that the face of the warrant and interest thereon at a 
lower rate than that allowed by law when issued, be re- 
mitted to the Chemical National Bank and the remainder 
of the accumulated interest to the Exchange Bank of 
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Atkinson, which the defendant bank did, and for which it 
is now sought to be held liable as a wrong-doer in assist- 
ing in the conversion of the amount of money belonging to 
the state called for by the check thus paid. The pivotal 
point in the case is whether when money or property is 
converted by several wrong-doers, the general rule which 
holds that each and all are liable for the injury resulting 
to the rightful owner, regardless of the question of intent, 
motive or knowledge, shall be held to apply to the facts as 
disclosed by the record, or whether the defendants come 
within some of the exceptions to the general rule, which it 
‘is freely conceded exist, and which are so well recognized 
as embodying sound legal principles that it would be folly 
to deny them. In the presentation of the case for our 
consideration, both the present and the former attorneys- 
general submit it on the theory that whether the defend- 
ants had knowledge of the misappropriation of the state’s 
money, or acted entirely innocently regarding the matter, 
is an immaterial issue; that they are brought within the 
general rule as to liability for a conversion, which recog- 
nizes no agency, makes all principals, and takes no account 
of the knowledge or the want thereof, or the motives con- 
trolling a party when the effect of his actions is wrong- 
fully to deprive an owner of his property. 

As we understand counsel for the state, it is readily con- 
ceded that neither the bank nor its president had any ac- 
tual knowledge of misappropriation of moneys belonging 
to the state, or were guilty of any impure motive or wrong 
intent. The former attorney general argues the case al- 
most exclusively on the proposition that actual knowledge 
or guilty intent are altogether immaterial to a proper dis- 
position of the cause. He says: “Our claim rests on their 
failure as collecting agent in receiving from Bartley money 
of the state which Bartley had no authoritly to give them, 
as they were bound to know and did know from the 
declarations on the face of the warrant and we insist that 
whether they had knowledge or not the rule which held. 
Cook in Cook v. Monroe, supra, should hold them.” The 
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present attorney general says: “We are glad to join the 
former attorney general in expressions entirely exonerat- 
ing defendants from all guilty intent to do wrong. It is 
their misfortune that innocence and good faith are power- 
less to release them-from a burden which the law says 
they must bear; but it must be remembered that the state 
was likewise innocent.” The vital question then, is, does 
the general rule invoked apply, or do the facts as disclosed 
from the record bring the defendants within any of the 
recognized exceptions? 

While disclaiming that knowledge on the part of the de- 
fendants of the wrongful purpose to which the money was 
being put is necessary in order to render them liable as 
for conversion, it is noteworthy that the petition and the 
reply are framed with the view of establishing liability 
because of knowledge of the nature of the transaction by 
which the state was deprived of its funds. In the petition 
it is alleged, in substance, that the defendants well knew 
at the time of the payment that Bartley had no right to 
draw the check for the purpose of paying money to the 
defendants and that Bartley, in drawing the check and 
delivering it, and causing the bank to pay it, had no right 
to do so and that his act was illegal and void and a fraud 
on the state. In the reply it is charged that the warrant 
was not legally drawn, was null and void and that defend- 
ants well knew, at the time it came into their possession 
and at all times thereafter, that it was of no force as a 
claim or order against the treasury or against or upon the 
plaintiff. In the consideration of the case, we should bear 
in mind that the transaction out of which this action has 
grown occurred before it was known that the state treas- 
urer had defaulted in his accounts; that at the time of the 
alleged conversion by the defendants the presumption of 
honesty in dealings with the state treasurer was to be 
indulged in, and that defendants were warranted in be- 
lieving that the treasurer, in the transaction of the state’s 
business, was faithful in the discharge of his official duties. 
The transaction is to be viewed in the light of known con- 
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ditions as they then appeared to be, and not as afterwards 
ascertained actually to have been. From the record before 
us, we are not justified in inferring that the defendant bank 
and its president regarded Mr. Bartley and his disposition 
of the public funds in his custody and control as other 
than would be expected of a faithful officer in the perform- 
ance of his sworn duties. There then existed apparently 
no reason to believe or to raise the suspicion that he was 
derelict in his duties and unfaithful to his trust. The 
attorney general devotes some attention in his brief to an 
argument to the effect that the defendants had at least con- 
structive knowledge of the misappropriation of public funds 
by the state treasurer which should be charged to them as 
a matter of law. Such knowledge as they had regarding 
the nature of the transaction must have been derived from 
the warrant itself,—what they actually knew by the read- 
ing of it or what they are legally chargeable with knowing 
whether they read it or not. It is the undisputed testi- 
mony that the defendants made no examination of the 
warrant and were unacquainted with its recitals, that the 
general form and appearance was that of an ordinary state 
treasury warrant, and further than that they had no knowl- 
edge and made no inquiry; that they were in entire igno- 
rance as to the recital therein where it is written, “For to 
reimburse state sinking fund,” and made no such exami- 
nation of the warrant as would or did reveal the words 
quoted. 

While I was at first thought disposed to regard this evi- 
dence as taxing one’s credulity to the uttermost, maturer 
reflection has impressed me with its reasonableness. The 
bank is one of the larger banking institutions of the state, 
and probably handles, not only hundreds of thousands, but 
millions of dollars of money, paper, and credits each busi- 
ness day; and having no direct or legal interest in the 
warrant, it is not strange or unreasonable that defendants 
did not concern themselves as to what it was issued for, 
or the nature and character of the obligation it purported 
to represent. But it is argued by the state that according 
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to all the authorities relied on by the defendants know]- 
edge may be either actual or constructive, and that it was 
at least constructive as to the defendants and they are 
therefore chargeable with notice of the misuse made by 
the treasurer of the state’s money. Appeal is made to the 
rule which says the true test as to constructive notice is 
whether there is anything which raises the duty to make 
inquiry, which inquiry, if properly made, would reveal 
the unlawfulness of the transaction,—citing Duckett v. 
National Mechanics’ Bank,* 638 Am. St. Rep. [Md.], 513; 
or, to state the proposition in a different form, if in dealing 
with a trustee there is sufficient notice to arouse a party’s 
distrust or put him on his inquiry, this will be sufficient to 
constitute constructive notice. Bunting v. Ricks,t 32 Am. 
Dec. [N. Car.], 699. 

The authorities would clearly and emphatically apply 
to those who claim anything by virtue of the warrant. It 
would be out of reason to say such party might claim some 
right under the instrument, and at the same time plead 
ignorance of its entire scope and legal effect. But will the 
rule apply to the defendants, who claim nothing under the 
instrument, and who receive no right or advantage from it? 
Are they under the legal duty and obligation to ascertain 
the terms a’ | legal effect of the warrant and the applica- 
tion made of the funds in payment thereof, acting, as they 
did, as a conduit by which the money was transferred from 
the state’s lawful custodian to the Chemical National 
Bank, and the Bank of Atkinson? Upon what legal hy- 
pothesis can it be said that it was the duty of the bank to 
inquire into the nature of the transaction whereby Bartley 
paid the state’s money on this warrant to the holder 
thereof and ascertain whether the instrument was valid or 
otherwise. “Constructive notice,” it is said, “is the knowl- 
edge which the courts impute to a person upon a presump- 
tion so strong of the existence of the knowledge that it can 
not be allowed to be rebutted, either from a duty to know, 
imposed by the law, or from his knowing something which 

* 86 Md., 400. 72 Devereux and Battle’s Eq., 130, 
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ought to have put him upon further inquiry, or from his 
willfully abstaining from inquiry to avoid notice.” 16 Am. 
& Eng. Ency. Law [1st ed.], 791. It can not be said that 
any legal duty rested on the defendants, because they had 
the possession of the warrant, when they claimed nothing 
under it, to inquire into its recitals, terms and legal effect, 
nor would mere possession under the circumstances by 
which they held it, be sufficient to put them on further 
inquiry as to its contents; and because they did not ex- 
amine its recitals while in possession of it, does not neces- 
sarily raise the inference that they willfully did not do it 
so as to avoid notice. The recitals in an instrument, if they 
be outside a purchaser’s chain of title, do not charge him 
with knowledge of defects therein. 16 Am. & Eng. Ency. 
Law [2d ed.], 800, and authorities therein cited; United 
States v. Pinover, 3 Fed. Rep., 305. The question of con- 
structive notice has become very near res judicata in the 
case at bar against the contention of the state. On the 
former appeal the point was considered by Mr. Justice 
SULLIVAN and it was then announced that whether the de- 
fendants were to have notice of the recitals appearing on 
the face of the warrant imputed to them was a question 
of fact to be submitted toa jury. It was there held, in sub- 
stance, that from the possession, handling and dealing with 
the paper, a jury might be warranted in inferring notice of 
the contents of the warrant. State v. Omaha Nat. Bank, 
supra. On the second trial, however, the evidence is posi- 
tive and uncontradicted to the effect that the defendants 
had no knowledge of the written recitals in the warrant 
which would advise them of its nature and character and 
the purpose for which executed, nor of facts sufficient to 
arouse their suspicions that the state treasurer was, in 
making the payment, misappropriating public funds. We 
must therefore determine the defendants’ liability from 
the standpoint of ignorance on their part of the unlawful 
purpose of the state treasurer in paying out public funds, 
and innocence of intentional participation in a wrongfal 
conversion. 
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It is insisted, however, by the state, that the defendants 
are liable for conversion regardless of the question of 
notice, actual or constructive, or of wrongful intent, under 
the rule established in Hill v. Campbell Commission Co., 
54 Nebr., 59, and Cook v. Monroe, 45 Nebr., 349. In the 
case first cited it is said by Mr. Justice NorvaL, who wrote 
the opinion, speaking of conversion generally: “In an 
action for conversion, the motive which prompted the de- 
fendant to dispose of, or appropriate to his own use, the 
property of plaintiff is an immaterial issue. Whether de- 
fendant acted in good faith or not is of no consequence. 
* * * Tf one sells the chattels of another without au- 
thority so to do, the act can not be made any the less a 
conversion by proving that he acted in good faith, believing 
himself to be their owner, or was the agent of one whom he 
regarded to be the owner.” In the other case cited it is said 
(p. 355): “He who intermeddles with personal property, 
which is not his own, must see to it that he is protected by 
the authority of one who is the owner or has the authority 
to act, or that he will be himself liable; and that if he do 
an unlawful act, even at the command of another acting 
as his principal, and without right, a liability will attach.” 
In the former hearing of the case at bar, the principle con- 
trolling in the two cases quoted from was stated in the 
following form: “Every act of control or dominion over 
property without the owner’s authority, and in disregard 
of his rights, is, in contemplation of law, a conversion. It 
is not the advantage accruing to the defendants from 
the act nor the motive inducing it, but the substantial in- — 
jury inflicted on the plaintiff, which ordinarily constitutes 
the gravamen of the action.” State v. Omaha Nat. Bank, 
supra. It will be observed that the principle on which the 
rule rests embodies the idea that where an owner of prop- 
erty has been wrongfully deprived of it, whoever in the 
chain of events intermeddles with the property and assists 
in the conversion, exercises dominion and control over the 
property without the owner’s authority, and deals with re- 
spect to its title, becomes a principal in the transaction 
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and is liable for conversion, without regard to the motives 
actuating him. The chief or substantial cause of action 
arises because of the injury resulting to the rightful owner, 
which is in no way lessened by the good or bad faith of any 
of the actors connected with the conversion. There are 
some well-defined exceptions to the general rule which 
relieve from liability those acting innocently and in good 
faith. The exceptions will shield those who innocently 
deal with commercial paper before due, with money which 
has no earmarks by which to identify it, and those who are 
transporters of property, bailees, etc., who deal with re- 
spect to the custody of, rather than the title to, property, 
and also those who deal with trustees having lawful posses- 
sion and control of property, but not the right of its un- 
limited disposal, and whose lawful authority is restricted 
to a proper execution of the trust. To those who deal with 
such property or trust funds, having knowledge of the 
rights of the cestui que trust, and yet participate in a 
transaction resulting in an impairment of those rights, an 
action of conversion may be maintained, and recovery had 
for the damages resulting therefrom, but not otherwise. 
Mr. Bartley, as treasurer, was acting as a trustee for the 
state in the discharge of his official duties. He was the 
lawfully constituted custodian of the moneys belonging to 
the treasury, and had the rightful control thereof on behalf 
of the state. He was the legally constituted collecting and 
disbursing officer of the state, all of which, of course, was 
known to the defendants. They were entitled to the bene- 
fit of the presumption that a public officer, sworn to faith- 
fully administer his trust, would discharge his duties in 
accordance with law, and that the funds paid by him out 
of the public treasury would be paid only on lawful de 
mands and valid claims thereon. 

In determining the liability of the defendants we can 
not, in justice to all parties interested, lose sight of the 
dual position occupied by the defendant bank at the time 
of the alleged conversion. The bank was then a lawfully 
constituted state depositary, and it was its duty, in the 
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absence of knowledge of an unlawful purpose, to pay all 
checks drawn upon it as such depositary by the state treas- 
urer. It could not act in a supervisory capacity over the 
actions of the treasurer, who was an official choosen to 
represent the state in the transaction of its business com- 
ing under his jurisdiction. The bank had no discretion in. 
the matter and when a check was presented, properly ex- 
ecuted, it could refuse to pay such check only by commit- 
ting a breach in the conditions of its depositary bond. In 
fact, it is conceded by the state that the payment of the 
check was a legal transaction, from which no liability 
against the defendants could inure to the benefit of the 
state. In the brief it is said: “It [the state] admits the 
legality of the payment of the check but asserts the illegal- 
ity of the use to which the proceeds of the check were put.”’« 
Nothing then, if the bank acted in good faith, which it is 
conceded it did, can be claimed against the defendants by 
reason of their action in obeying the directions of the state 
treasurer for the payment of the state’s money to be 
applied on the warrant held by the Chemical National 
Bank and in possession of the defendants. It is agreed on 
the part of all that Bartley as the state’s trustee had the 
lawful custody and control of the state’s money in defend- 
ant bank as a depositary of public funds and that it was the 
defendants’ duty to pay such moneys on the checks drawn 
by the treasurer in his official capacity, as the law provides 
shall be done, and which the defendant is required to do in 
order to avoid liability on its depositary bond. The con- 
clusion is irresistible that the payment of such a check 
will not ordinarily create a legal liability on the paying 
depositary bank, even though the entire transaction results 
in a conversion of the state’s money. To illustrate: The 
treasurer violates his official duty and loans the money of 
the state to an individual and gives to him a check on a 
depositary bank on which the individual realizes, and thus 
is effected a conversion of so much money belonging to the 
state. It will not, I apprehend, be seriously contended that 
the bank, in the absence of notice of the illegal transaction, 
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would be liable because it paid the money to the one who, 
with the treasurer, had converted it to their own use. The 
interest on the warrant in controversy, credited and paid 
to the Atkinson Bank, was as much a conversion as the 
supposed case; but the defendants, it occurs to me, can 
not be held liable except on the theory that they had notice 
of the unlawful purpose of the state treasurer in thus 
wrongfully depriving the state of its property. 

The check drawn by Mr. Bartley in payment of the war- 
rant, while given in the name of the president of the bank, 
was in legal effect an assignment (admitting the same to 
be lawful) of the funds it called for, not to the president 
of the bank (the payee) nor the bank itself, but to the 
Chemical National Bank of New York and the Atkinson 
Bank. They were the beneficial owners of the money. It 
was to them the state treasurer directed the payment to 
be made. It is difficult to discern any sound legal distinc- 
tion by which the transaction can be divided into separate 
parts, one of which is legal and the other illegal. If it is 
admitted, as it is, that the payment of the check drawn by 
Bartley on defendant bank as a state depositary is legal 
and valid, and for which no right of action accrues to the 
state, then it occurs to me that the completion of the 
transaction by paying the money to whom it was directed. 
to be paid and for which the check was drawn follows as a 
logical and legal sequence of the act of paying the check 
presented on the depositary bank. If the bank had knowl- 
edge of the wrongful use being made of the state’s money, 
then it could be held as a participant in the conversion 
resulting from the transaction. If it was without suffi- 
cient notice of the wrongdoing to charge it with responsi- 
bility for the payment of the check, then certainly it was 
possessed with no additional knowledge when it trans- 
ferred the money to whom it was directed to be paid by 
Bartley, and did only that which could be reasonably 
expected it would do, and which it was under legal obliga- 
tions to do, after the payment of the treasurer’s check 
under the directions given by Bartley at the time. The 
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two transactions are so closely interwoven and intimately 
connected that they can not well be separated and one held 
good and other bad. If it were right and proper for the 
bank to pay the check, then what, in sound reason, could 
it do but complete the transaction by transferring the 
money to whom it was supposed to belong? It was not war- 
ranted in keeping the money, for that certainly would be 
a conversion. It could not return it to Bartley or the 
state, for that act would involve a self-contradiction and 
include an admission that it was wrongfully paid out and 
for that reason should be returned. It logically follows 
that nothing was left for the bank to do, after the check 
had been paid, but pay the money to the Chemical National 
and Atkinson banks, in pursuance of the state treasurer’s 
instruction, if at the time it honestly believed them right- 
fully entitled to the money. 

The state, however, insists that the act of the defendants 
in taking and delivering the money and aiding Bartley in 
disposing of it was the conversion and no authority which 
the bank may claim, either from Bartley or the Chemical - 
National Bank, can excuse that fact. It is said the prin- 
ciple to which we have adverted as to conversion generally 
must control, and that “the court is governed by the prin- 
ciple of the law and not by any hardship in any particular 
case.” In Stephens v. Elwall, 4 Maule & S., 259, an early 
English case cited by the state, in which the above quota- 
tion appears, it is said by Lord Ellenborough: “The clerk 
acted under an unavoidable ignorance and for his master’s 
benefit when he sent the goods to his master; but neverthe- 
less his acts may amount to a conversion; for a person is 
guilty of a conversion who intermeddles with my property 
and disposes of it, and it is no answer that he acted under 
authority from another, who had himself no authority to 
dispose of it.” The rule invoked, it is admitted, is a severe 
one and in many cases works a hardship to one who has 
acted innocently regarding a transaction resulting in the 
wrongful conversion of the property of another. But the 
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universal sanction of the courts, and is believed to enun- 
ciate a sound principle of law, which should govern, rather 
than any hardship in any particular case. But ought the 
rule to be carried further thar the reason of it requires? 
Does it not embrace the fundamental principle that who- 
ever voluntarily intermeddles with property without au- 
thority from the owner, which results in a conversion, is 
liable for the injury done? Is not, in such a case, every step 
in the transaction a wrong, each contributing to the re- 
sulting injury? Can it be said that the servant in the case 
cited acted legally when he received the property of the 
bankrupt, but was guilty of an actionable wrong when he 
delivered it to his master? Certainly not. The wrongful 
action had its inception at the very beginning of the trans- 
action. He was an intermeddler from the first. He had no 
authority to take the goods in the first instance, and every 
act from the inception of the transaction to its close was 
wrongful, and for which he became liable for conversion. 
In an earlier English case than the one last cited, it is 
said by Mansfield, C. J.: “But it seems a monstrous thing 
to say, that every one who takes money in the character of 
a messenger or bearer, should be so liable; it may happen 
to pass through the hands of two or three persons, who 
would each be liable to such an action. No case goes that 
length, and the doctrine of the relation of the act of bank- 
ruptcy, is in all cases extremely hard, and in many shock- 
ing, and it is not to be carried further than we are com- 
pelled to carry it.” Coles v. Wright, 4 Taunton [Eng.], 
198. In a Massachusetts case decided in recent times 
(Hills v. Snell, 104 Mass., 173), it is said by the supreme 
court of that state, speaking of the rule invoked by the 
state: “But this severe rule of law will not be applied 
when the act of appropriation can be justified as having 
heen authorized in any manner by the owner of the prop- 
erty. * * * When the owner has given to another, or 
permitted him to have, control of the property, no one can 
be held responsible in tort for its conversion who merely 
makes such use of the property or exercises such dominion 
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over it, as is warranted by the authority thus given,’— 
citing Strickland v. Barrett, 20 Pick. [Mass.], 415; Bur- 
bank v. Crooker, 7 Gray [Mass.], 158. The bank 
was acting by the direction and under the presumed 
authority of the state treasurer as much or more so 
than as the agent of the Chemical National Bank. Bartley 
had the control and lawful custody of the public funds, act- 
ing as the agent and trustee of the state. The bank might 
rightfully presume, in the absencc of notice to the contrary, 
that the money was being paid for a lawful purpose and in 
the discharge of a valid obligation. In short, without notice 
of a different purpose, it was warranted in presuming that 
the treasurer, as the state’s trustee, was discharging the 
duties of his office honestly and in conformity with law. 
The treasurer being the lawful custodian of the funds be- 
longing to the state, and acting in the capacity of a trustee 
in respect of the duties of his office, this cause must be de- 
cided by the rule which fixes and controls the liability of 
one who deals with a trustee, rather than by the application 
of the general rule which is invoked by the state. The act 
of Bartley in paying out the state’s money was unlawful 
and a wrongful conversion of it. The receipt of it by the 
Chemical National Bank and the receipt by the Atkinson 
Bank were likewise conversion, because they were bound 
to know and it was their duty to know that the state 
treasurer was without legal authority to pay them the 
state’s money on a claim which was void ab initio. 

_ The defendants, however, conceding, as is done, that 
they were without notice of any intended wrongful appli- 
cation of the money, and having derived no advantage nor 
claimed anything by reason of the void warrant, occupy : 
an altogether different position. They were dealing with 
one acting apparently within the scope of his. legal au- 
thority, who had the lawful control of the property 
with reference to which the defendants were dealing. In 
addition to this, it was the manifest duty of the defendant 
bank to pay on the treasurer’s check, as directed by him, 
the moneys it had on deposit belonging to the state. The 
case of Fifth Nat. Bank v. Hyde Park, 101 Ill., 595, cited 
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by Judge Smpewick in his concurring opinion, is one quite 
in point in principle with the case at bar. That was a 
controversy over a misappropriation of funds belonging 
to a mnnicipality by its treasurer. The decision rested on 
the proposition thal a party receiving trust funds in pay- 
ment of a private debt was not liable unless he was aware 
at the time he received the trust funds that the debt to 
which they were applied was not a debt to which the 
trustee could lawfully apply the trust funds and that he 
knowingly participated in a breach of the trust. It is said 
in the opinion (p. 608): “The teaching of all the authori- 
ties is consonant with the proposition that to charge a 
stranger as a party to the misappropriation of a trust fund, 
such stranger must knowingly partake in the breach of 
trust; that he must know or have proof of facts which in 
law characterize the transaction as a breach of trust.” 

In Duckett v. National Mechanics’ Bank, 86 Md., 400, 
404, it is said on the same subject: “This liability of the 
bank depends, however, altogether upon the contingency 
that it knowingly aided the trustee, Clagett, to commit the 
default of which he was undeniably guilty. If without 
knowledge of Clagett’s misconduct, or if without sufficient 
notice to put it on inquiry that would have enabled it to 
ascertain that Clagett was mingling with his individual 
deposits and using as his own, money that the bank knew 
or had the means of knowing was trust money; or if the 
bank was merely the innocent agency through which, 
without fault or negligence on its part, Clagett depleted 
the trust estate, then it was not guilty of aiding him in 
misappropriating the trust fund and is not. liable to re- 
store it.” 

Caulkins v. Gas-Light Co., 85 Tenn., 683, was an action 
for the conversion of stock of a shareholder in a corpora- 
tion by a trustee, in which was‘involved the question of 
the liability of an innocent party who dealt with reference 
to such stock, as well as an agent with notice. It is there 
held: “An agent who knowingly aids a trustee in making 
or procuring the conversion or unauthorized transfer of 
shares of stock in a corporation, held in trust for another, 


Vou. 66] JANUARY TERM, 1903. 901 


State v. Omaha Nat. Bank. 


is liable for the loss sustained by the cestui que trust, al- 
though he acted in the matters of the agency ‘without bene- 
fit or profit to himself.’ ” It is also held that: “A purchaser 
of shares of stock of a corporation affected with a trust in 
the hands of the holder, can not be held liable to the bene- 
ficiary for damages or return of the stock if his purchase 
was made in good faith, for value, and perfected without 
notice, actual or constructive, of the trust,”—citing Cherry 
v. Frost, 7 Lea [Tenn.], 1; Cornick v. Richards, 3 Lea 
[Tenn.], 1. 

- In Munnerlyn v. Augusta Savings Bank, 88 Ga.,333, 338, 
in discussing the rule, the court says: “Of course, if the 
bank actually knew the trustee was misapplying the trust 
money and aided him in so doing—as, for instance, by en- 
deavoring to appropriate such money to the payment of a 
debt incurred for his private benefit and due by him in- 
dividually to the bank,—an entirely different question 
would be presented.” See, also, Tousley v. Board of Hduca- 
tion, 39 Minn., 419; Union Stock Yard and Transit Co. v. 
Mallory, 157 Tll., 554; Howard v. Deposit Bank, 80 Ky., 
496; United States v. American Exchange Nat. Bank, 70 
Fed. Rep., 232, and authorities therein cited. 

Other similar authorities might be cited, but it seems 
unnecessary. The distinction we have endeavored to draw 
is that the bank received the money of which it is charged 
with the conversion from one having the lawful custody 
and possession thereof as trustee, and in the absence of 
knowledge or of facts sufficient to put it upon inquiry, and 
acting merely as an innocent agency for the transfer of the 
money to the holder of the warrant, it would not be guilty 
of conversion, and the general rule relied on by the state 
to fix liability of the defendants is not applicable under the 
facts as disclosed by the record. Entertaining the opinion 
I do, as indicated by the foregoing, I concur with my as- 
sociate in the judgment of affirmance. There is much that 
occurred during the trial of the cause in the lower court 
which I do not approve of, but as the result arrived at is the 
only one that rightfully could be reached, the irregularities 
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occurring at the trial can be regarded only as errors with- 
out prejudice. 


SuLuivan, C. J., dissenting. 


The warrant in question was twice handled by Mr. Mil- 
lard. As agent of Bartley he sold it to the Chemical Na- 
tional Bank, and as agent of the Chemical National Bank 
he afterwards delivered it to Bartley in exchange for 
$201,884.05 of the state’s money. The jury found that the 
words, “For to reimburse the state sinking fund,” plainly 
written upon the face of the warrant, did not attract Mr. 
Millard’s attention when he received it from Bartley and 
sent it to New York, nor when he received it from the New 
York bank and delivered it to Bartley, nor even when it 
lay before him on his desk while the interest upon it was 
being computed. The jury also found that the possession 
by Bartley of a warrant supposed to evidence a debt due 
to him from the state amounting to $180,101.75, did not 
at any time excite Mr. Millard’s special wonder or cause 
him to inquire by what strange chance a solvent common- 
wealth could have become so heavily indebted to its own 
treasurer. These findings are approved by the decision, 
and defendants are acquitted on the theory that the pay- 
ment was made under apparent authority and that they, 
in receiving the money, acted in good faith and hence 
committed no actionable wrong. The weakness of this 
position is clearly pointed out by Commissioner Hasttnes, 
but it may be well enough to emphasize what he has said. 
The powers and duties of public officers are definitely 
fixed by law, and since every one is conclusively presumed 
to know the law, it is perfectly clear that in the transaction 
we are considering the real authority and the apparent 
authority of the state treasurer were exactly the same 
Evidently the doctrine of apparent authority, which is a 
branch of the law of estoppel, has nothing whatever to do 
with this case; it is wholly and obviously irrelevant. But 
if an estoppel may, under any circumstances, be alleged 
against the state, which in view of Philadelphia Mortgage 
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& Trust Co. v. City of Omaha, 63 Nebr., 280, must be re- 
garded as at least doubtful, what is there in’ the present 
record to justify the court in refusing to take notice of the 
statutory limits of the treasurer’s power? Surely defend- 
ants can not, with any show of reason, insist that the un- 
authorized payment of the warrant, the wrongful act which 
they themselves abetted and participated in, operated as a 
practical enlargement of the treasurer’s authority. As well 
might a parricide ground an appeal for compassion or 
_ clemency on the fact that he was an orphan. Bartley’s real 
authority was to disburse the public funds upon valid war- 
rants and not otherwise. Compiled Statutes, 1901, ch. 83, 
art. 4, sec, 2.* He had ro semblance of authority to pay an 
invalid warrant; and yet this is precisely what he did. He 
not only paid out the state’s money upon a warrant which 
proclaimed its own illegitimacy, but he paid it out directly 
to the defendants, the holders of the warrant. How they 
could be legally innocent in receiving money which they 
knew belonged to the state, and which was turned over to 
them without the actual or apparent consent of the state, 
is something ~hich I have never been quite able to under- 
stand. It is true that the defendant bank as a state de- 
positary was under a general obligation to honor the 
treasurer’s checks, but it was. certainly under no such 
obligation when the treasurer’s check transferred to itself 
money for the payment of a claim which it held for collec- 
tion and which the treasurer had neither actual nor ap- 
parent authority to pay. To get a clearer view of the 
transaction let us separate the capacities in which the 
Omaha bank was acting. As agent for the Chemical Na- 
tional Bank it had in its hands for collection a spurious 
claim against the state. As astate depositary it had in its 
vault a large amount of the state’s money. As agent of the 
New York bank it obtained from the state treasurer a check 
evidencing the treasurer’s permission to take $201,884.05 
of the public funds for a specific purpose. It availed itself 
of this permission. It had access to the state’s money, and, 
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as a private collecting agent, laid hold of a sufficient sum 
to pay the worthless warrant. If the same warrant had 
been presented at the treasurer’s office in this city, and if 
it had been there paid, it would, we presume, be readily 
conceded that the payment was one which the treasurer 
had neither real nor apparent authority to make, and that 
the receiving and removing of the money by defendants 
would be a conversion of it. But what conceivable differ- 
ence can it make whether an unlawful payment is made in 
Lincoln or in Omaha, if in either case the money paid be- 
longs to the state? And what possible difference can it 
make whether the money is actually paid out by the hand 
of the treasurer or is seized and taken by a person who has 
the treasurer’s permission to seize and take it? In the case 
at bar defendants, with the treasurer’s permission in the 
form of a check, went into the vault of a state depositary 
and there helped themselves to the state’s money. The 
transaction was essentially the same as though Mr. Mil- 
lard had presented the warrant at the treasurer’s office 
and had, with Bartley’s consent, gone into the vault and 
helped himself to $201,884.05 of the state’s money. 

Syllogistically stated, the whole matter is this: The 
statute in effect declares that money can be lawfully ob- 
tained from the state treasury upon valid warrants and 
not otherwise. The defendants obtained the money in 
question from the state treasury upon a warrant that 
was not valid. Therefore, they obtained it unlawfully. 
The law does not discriminate between wrong-doers. It 
makes no exception in favor of persons who act for others 
and not for themselves. An agent, even though he act in 
good faith, must, before he can rightfully lay his hands 
upon the public funds, produce a valid warrant; the pos- 
session of something that looks like a warrant is not suffi- 
cient. 

A more complete and elaborate statement of the 
grounds of my dissent will be found in the following opin- 
ion of Commissioner Hastines, which is, in my judgment, 
a demonstrative answer to all that has been said in support 
of the conclusion reached by the majority. 
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HAstInes, C., dissenting. 


The writer, with the utmost regret, finds himself unable 
to agree with the conclusions of the learned commissioner 
to whom this cause was assigned. This regret is increased 
by a thorough knowledge of the pains and conscientious- 
ness with which he has considered and investigated the 
case, and, still further, by the polit!.al aspect which it has 
borne since its inception. The result, however, of the most 
careful investigation which the writer has been able to be- 
stow upon it, is all that can be given, 

On this third appearance of the case, the state of facts 
differs in only two material respects from that set forth 
in the former opinion, 59 Nebr., 483. That opinion was 
written under the impression that the warrant, whose pay- 
ment is the foundation of the action, had been indorsed by 
“J. H. Millard, Pt.’ The uncontradicted testimony at 
the last trial is to the effect that the name “J. H. Millard, 
Pt.,” on the back of that warrant, was not there when it 
was paid and surrendered, and is not in Mr. Millard’s 
handwriting. The fact also developed at the last trial that 
this warrant was sold through the defendants, Millard 
and the Omaha National Bank, and was by them trans- 
mitted to New York, as the result of such sale, to the 
Chemical National Bank. This fact appeared as long ago 
as the trial of treasurer Bartley on a criminal charge 
(Bartley v. State, 53 Nebr., 310, 333), but was not shown at 
the former trial of this case. At the former trial, the jury 
were instructed to find for the defendants. It appears that 
in ‘reviewing that trial in this court Chief Justice NorvAL 
did not sit, and that Justice HARRISON concurred only in 
the conclusion that the case should be reversed, because of 
the refusal of the trial court to dismiss the case without 
prejudice on the plaintiff’s motion. In the opinion by 
Justice SULLIVAN, the conclusion is expressed that the col- 
lection of this warrant by the Omaha National Bank and 
its president was a conversion. The action of the court in 
finding prejudicial error in denying the motion to dismiss 
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without prejudice and in sending the case back for retrial, 
was equivalent to saying that a cause of action was alleged. 
Probably the former reversal, in the manner in which it 
took place, can not properly be said to establish anything 
else as the law of the case. 

At this last trial the one question referred to the jury 
was whether or not the defendants had actual knowledge of 
_ the want of right of the treasurer to draw this check to pay 
the warrant in queslion. The finding was that defendants 
had no such knowledge, as a verdict was rendered in their 
favor. The errors complained of by the state are: (1) The 
refusal to give either of the peremptory instructions for 
a verdict in plaintiff’s favor, either against all the defend- 
ants or against the bank alone; (2) certain alleged errors 
in the admission of testimony; (3) that the instructions 
are erroneous, and did not properly submit the question 
as to the defendants’ knowledge, even if that shall be found 
to have been required to be submitted. The defendants as- 
sert: (1) That no cause of action is set out in the petition ; 
(2) that, if there is any, it is only for conversion, and no 
conversion is shown by the evidence; (8) that there was no 
error in refusing plaintiff’s instructions for a verdict, but 
on the contrary one should have been given for a verdict for 
defendants; (4) any error in the instructions or in admit- 
ting evidence for defendants is wholly immaterial, as 
under the facts shown there could be no recovery. 

It will be seen from this that the parties to this cause 
disagree in their positions and conclusions with a com- 
pleteness rare even in lawsuits. Perhaps one cause of this 
may be the complicated situation, and the different posi- 
tions held at the same time by the parties to the transac- 
tion. In it Bartley appears as Joseph S. Bartley indi- 
vidual, and as state treasurer. Mr. Millard appears as an 
individual, as an agent negotiating the sale of this 
warrant, and as president of the Omaha National Bank. 
The Omaha National Bank appears as state depositary, 
as an agency for the sale of the warrant, and also for its 
collection on behalf of the Chemical National Bank. The 
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rights and liabilities of each of these parties vary greatly 
in the different capacities in which they act. One of the 
results of neglecting these changes in the relative posi- 
tions of the parties is shown in the claim of defendants 
that it was incumbent upon the plaintiff to show that 
Bartley did not put the proceeds of the sale of this war- 
rant into the state treasury. It need only be pointed out 
that Bartley sold the warrant and indorsed it as an indi- 
vidual. The claim that, as a public officer, he is presumed 
to do his duty and put the money of the state into the 
state’s treasury, has no application when it is considered 
that in the very act of selling the warrant he was claiming 
property in it,—asserting ownership of the warrant and 
consequently of the money received for it. That money 
was either his own, if he had the right to sell the warrant, 
or the Chemica] National Bank’s, if he had no such right; 
and in either event there is no presumption that one cent 
of it was placed in the state treasury. 

The transaction of the sale of the warrant is not men- 
tioned directly in any of the pleadings in this case. The 
petition merely alleges authorization by the governor of 
the bringing of this action; the incorporation of the de 
fendant bank; that it was a state depositary, and Millard 
its president; that Bartley was state treasurer, and had 
in the bank more than $201,884.05 to the credit of the 
’ general fund; that on January 2, he fraudulently drew his 
check for that amount payable to J. H. Millard, Pt., on the 
defendant bank, and so unlawfully directed it to pay itself 
and Millard that amount; that the money was paid to Mil- 
lard and by him to the bank; that the bank had no claim or 
right to it, and that the defendants well knew this, and 
that Bartley had no authority to make the payment; that 
in accepting payment of the check, defendants wrongfully 
took the money and “by reason of the premises” unlaw- 
fully converted to their own use the money, to the damage 
of the state in that amount; and that Millard acted per- 
sonally,—-not as agent or president in what he did. The 
answers admit the character and positions of the defend- 
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ants in the making of the check; say it was intended to 
be in favor of the bank, which at the time held as collect- 
ing agent for the Chemical National Bank of New York 
the warrant, and that it had been registered; that the New 
York bank was a regular correspondent; that Bartley. 
came of his own accord and without solicitation and de- 
livered the check, which was charged to the general fund 
account, as therein directed; “that the defendant bank 
without delay, and in the due and ordinary course of 
business fully accounted to the said Chemical National 
Bank for the said sum and every part thereof ;” deny that 
the money was received for defendants’ benefit, or that 
they derived any profits from the transaction; deny all 
notice or knowledge that the check was wrongfully or 
fraudulently drawn; deny any knowledge of the warrant’s 
form or of the purpose for which it issned, or any knowl- 
edge that it was not a valid obligation of the state which 
Bartley had lawful right and authority to pay; allege that 
the warrant was in fact a legal obligation of the state, and 
that the state, through Bartley, treasurer, received its full 
proceeds, and was legally liable for its payment; and that 
the state has no cause of action because of any acts or 
things set forth in the petition. The reply denies all new 
matter; sets out in full the warrant, dated April 10, 1895, 
for $180.101.75, drawn to the order of J. S. Bartley, to be 
paid to him “for to reimburse state sinking fund,” which 
appears in full in the former opinion of this court. The 
reply alleges that the check and money of the state were 
paid to Millard for the purpose of paving said warrant, 
and that upon such payment defendant bank surrendered 
the warrant to Bartley, and that it constituted the only 
consideration for the sum of $201,884.05 so paid to de- 
fendants; that the warrant was null and void, and the de- 
fendants were aware that it was no claim against the 
state; that defendants had no right or authority to collect 
it or receive the money; and denies that any of the pro- 
ceeds of the warrant were received by the state. 

Whether the warrant was void or valid, it did not belong 
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to Bartley, and he had no more right to sell it than he had 
to sell the state’s capitol building or the ground it stands 
on. It is hardly necessary to cite any of the numerous 
declarations to that effect, which have been made by this 
court. “The title to the warrant never vested in him, and 
he could not transfer to another by indorsement that 
which he never possessed. He could not divest the title 
of the state in the warrant by the sale thereof to the 
Chemical National Bank, since he possessed no power to 
sell or negotiate the instrument. Nor was the bank an 
‘nnocent purchaser’ within the meaning of that term as 
applied to commercial paper, inasmuch as the warrant 
disclosed on its face the purpose and object for which it 
was drawn, and the bank was bound to know at its peril 
that the defendant had no title to the instrument.” Bart- 
ley v. State, 53 Nebr., 310, 335. On the rehearing of the 
same case another judge of this court announced the con- 
clusion: “We are entirely satisfied with the arguments and 
conclusions on this subject expressed in the former opin- 
ion.” 55 Nebr., 294, 298. When the action of the state 
against Bartley’s bondsmen was before this court, it said, 
as to this warrant and the money used to pay it: “The war- 
rant and the money were the property of the state. The 
designated sum was but to be changed from one fund to 
another, as authorized by the legislative act, and the treas- 
urer took the method indicated, presumably to effect the 
desired transfer.” State v. Bartley, 56 Nebr., 810, 817. On 
the following page the court approves unreservedly an in- 
struction of the trial court that Bartley had no right or au- 
thority to transfer this warrant to the Omaha National 
Bank, nor to pay it to that bank, nor to any one else, ex- 
cept into the sinking fund of the state of Nebraska. 

The suggestion of counsel that one deficit can not be 
made good out of another, and so Bartley should be held 
authorized to raise the money on this warrant, cau not 
be considered for a moment. The sinking fund was to 
be made good, not by borrowing on the credit of the state, 
but by an appropriation out of the general fund. The 
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treasurer, after the warrant was issued, had only to regis- 
ter it, as he did, and wait for the money to come in, as it 
came, and then pay it to the credit of the sinking fund. By 
so doing he would have lost the opportunity to direct de- 
fendants to credit the Exchange Rank of Atkinson with 
the difference between 6 per cent. per annum interest and 
7 per cent. on the whole amount for the entire time the 
warrant was outstanding, but would have executed the 
law. It will, therefore, be considered henceforth in this 
opinion as settled that Bartley had no interest in the 
warrant, and that the face of it so disclosed and, there- 
fore, he sold none. 

Was its collection from the state by the defendants a 
conversion of the funds’ so collected? Defendants say 
that the petition is an allegation of conversion of money, 
that it is clear that no money-passed, and that the ac- 
tion therefore fails. The petition is an allegation of a 
payment and a wrongful application of a fund in a bank 
by means of a check. If the facts alleged amount to a 
legal wrong and show a damage to the state, it seems 
hardly material whether the conclusion of the pleader 
that “by reason of the premises” defendants converted 
money is correct or not. It is true that an allegation of 
conversion is not regarded as a conclusion, ordinarily, 
but here it is expressly stated as such. The question is 
as to the legal wrong in taking payment on this warrant. 
The taking it in the form of a check on their own bank 
hardly makes it any the less a wrong on defendants’ part, 
if its taking was unlawful. There can be no claim that 
defendants were misled by the conclusion in the petition 
that the transaction was a-‘conversion of money. It would 
seem that the state had a right to bring this action on 
the assumption that there was money in the vaults of the 
bank, subject to its control and direction as to the per- 
son to whom the payment should be made until the check 
was issued and that by the check it passed to defendants, 
and passed through the defendant Millard, in whose 
favor the check was drawn. What was accepted and 
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treated by the parties as money may be so held in the 
courts. Such is the holding in the case of State v. Bart- 
ley, supra. Surely the rule is as applicable to civil as to 
criminal pleading. Whatever argument might be urged 
against the conviction of Bartley for embezzling money 
on the ground that the information must describe the 
actual transaction, in a suit for damages what has been 
accepted as money, served, all the purposes of money, and 
was regarded and treated by the parties themselves as 
money, should be deemed such. There seems no reason 
in this case to change the deliberate conclusion of this 
court in Bartley’s Case, that this is to be held as equiva- 
lent to a payment of money. 

Was it tortious on the part of the defendants? There 
seems to be no question that the presentation and collec- 
tion of a non-negotiable instrument on behalf of one who 
has no title is a conversion of the instrument and the 
funds received upon it. Koch v. Branch, 44 Mo., 542; 
Murray v. Burling, 10 Johns. [N. Y.], 172; Donohue v. 
Henry, 4 E. D. Smith [N. Y.], 162; Boyle v. Levings, 
28 Ill., 314; Tilden v. Brown, 14 Vt, 164. That this in- 
strument was not negotiable has been sufficiently de- 
clared by this court as above shown. It can not be neces- 
sary to cite additional cases as to the non-negotiability 
of vouchers of this kind drawn upon a special fund, nor 
as to the form of this one. 

The distinction between the case under consideration 
and Koch v. Branch, supra, consists merely in the fact 
that in Koch v. Branch the government voucher under 
consideration was stolen from its rightful owner and in 
this case the warrant was embezzled, and in the further 
fact that in [Coch v. Branch the payment was made by 
one who had no connection with or authority from the 
owner. As the conversion arises from want of title, it 
would seem not to make much difference whether the war- 
rant was stolen or embezzled or even lost. The collection 
for one not the owner is the conversion. What difference 
in this respect does it make whether it was stolen by a 
stranger or purloined by an unfaithful treasurer? 
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But in the present case this same treasurer accepted 
the warrant and by his check paid defendants the money 
to be applied on it. In this it is sought to find a distinc- 
tion which will relieve defendants from liability. Un- 
doubtedly the severe rule of law by which one who has in 
good faith, and fully supposing him to be the owner, par- 
ticipated in a transfer of property from a wrong-doer, is 
held liable for its conversion, is not applicable, when the 
act of appropriation can be justified as having been au- 
thorized in any manner by the owner of the property. 
Somewhat singularly the very circumstance which ‘is re- 
lied upon by the plaintiff to fix upon the defendants lia- 
bility for conversion of this money is brought forward by 
them as their defense, viz., that it was paid to them by 
the state treasurer for the discharge of this identical war- 
rant. The state says that the payment of this warrant to 
the Chemical National Bank was a wrong, and because 
the state’s money was by the defendants received for this 
wrongful purpose its reception was a conversion, and the 
fact that it was so designated to be paid by the state 
treasurer made all of the money received for that pur- 
pose a specific fund, which was received under an obliga- 
tion at the moment of its taking to turn it back to the 
state, and that this rendered its reception by the defend- 
ants a conversion. As held by Lord Mansfield, the 
taking of money for an illegal purpose rendered it spe- 
cific. Clarke v. Shee, 1 Cowper [Eng.], 197. The 
defendants, on the contrary, say that the payment having 
been made by the full assent and direct authorization of 
the state’s treasurer, it must be held to have been made 
with the assent of the state, and no conversion can be pred- 
icated upon a taking with the plaintiff’s assent. Hills v. 
Snell,” 104 Mass., 177; Strickland v. Barrett, 20 Pick. 
[Mass.], 415. 

Here we find the importance in this case of the question 
of notice and knowledge on the part of defendants and of 
their good faith in the transaction. It is vehemently 

#6 Am. ‘Rep., 216. 
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asserted for the state that the question of good or 
bad faith on the part of defendants is of no conse- 
quence whatever; that the sole question is whether 
‘or not the warrant in question was the property of the 
state, and, consequently, whether or not the money paid 
to the Chemical National Bank was the state’s money, 
and its receipt, therefore, a conversion, and that the good 
faith or bad faith with which it was paid is entirely un- 
important; that it makes no difference in this action how 
thoroughly the defendants believed in the title of the 
Chemical National Bank, that belief was no protection 
unless it was well founded. 

It seems clear, both from the decisions of this and other 
courts, that in a gcnuine case of conversion the good or 
bad faith of a party is unimportant. The cases cited above | 
and the numerous ones in plaintiff’s brief establish that 
where property is converted it is the harm done, not the 
intention to wrong, that gives the right of action. If any 
one converts your goods he is liable for them, no matter 
how firmly he believed he had the authority of the true 
owner. If there was really a conversion, his good faith 
does not matter. It may, however, be of the utmost im- 
portance in determining whether or not the transaction is 
a conversion. Its importance in this case grows out of the 
fact that if the defendants had actual knowledge of the 
wrong which the treasurer was perpetrating, then any 
assent which he might give would be entirely unavailing 
and useless to them. If the assent of the treasurer to this 
‘payment would be enough to prevent its amounting to a 
conversion on the part of a wholly innocent agent, then it 
becomes of consequence to know whether the agent .was 
innocent. Otherwise, it would not matter. The learned 
district judge seems to have been of the opinion at the 
first trial that the assent of the treasurer to the transac- 
tion was a sufficient protection to defendants, even in 
paying the state’s money to one who had no title to it, if 
they acted in good faith; and he seems to have further 


thought that there was in the case no evidence of bad 
64 
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faith, and he, therefore, instructed the jury to return a 
verdict for defendants. In the last {rial he seems still to 
have been of the opinion that the assent of the treasurer 
to this payment was a sufficient protection to defendants 
if they were acting in good faith, and therefore the ques- 
tion of their knowledge of the lack of right on the treas- 
urer’s part was attempted to be submitted to the jury. So 
far, then, as concerns the alleged error in refusing the per- 
emptory instructions, the question is to what extent the 
assent of the treasurer to this payment is available to de- 
fendants in this action. Evidently if they were acting in 
bad faith and with actual knowledge of his wrongdoing, 
it can avail them nothing. If, however, the question of 
their good faith was properly submitted to the jury, the 
verdict of the jury will have to be taken as conclusive on 
that subject. Granting that they had not actual knowl- 
edge of the treasurer’s lack of right to make the pay- 
ment, did the treasurer have such authority that his assent 
would take away from this payment its character of a 
conversion? As is shown above, the collection of the money 
for one who is not entitled to it upon a stolen or em- 
bezzled voucher is conversion, without regard to the good 
or bad faith of the one collecting it. Their good faith, then, 
will avail them nothing, except to entitle them to claim the 
protection of the treasurer’s assent for whatever it may 
be worth. 

A similar suggestion might be made as to the contention 
over whether or not defendants are bound by the terms 
of this warrant and chargeable with knowledge of its con- 
tents. It, like the whole question of defendants’ good 
faith, is important only as it may aid or prevent their 
claiming protection from the state’s supposed assent to 
this payment. There are, of course, two rules as to notice. 
One prevailing where, as in the case of negotiable instru- 
ments, a presumption of good faith exists which the other 
party must overcome and which relieves from the duty of 
investigation and inquiry, and demands only that igno- 
rance shall not bein bad faith or intentional or willful. The 
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other arises where there is no suck presumption, as where 
‘one is claiming more riguts than lis grantor had because 
of bona fides in a purchase cf nrenerty. The necessity of 
showing affirmatively gocd faith puts upon the claimant 
the duty to make such inquiry es a reasonable and prudent 
man would, and charges the purchaser with knowledge of 
anything which such inquiry weuld have shown him. In 
this case, if the treasurer lad heen acting throughout 
within his apparent powers, it would seem that defendants 
might claim the protecticn of such a presumption. It 
would seem that there is ai least as much presumption in 
favor of the rightfulness of official action within the limits 
of an officer’s statutory outhozity as there is in favor of the 
good faith of a transfer cf negotiable instruments. If the 
action of the treasurer hed been within the terms of the 
statute as to paying public money, then it would seem that 
actual knowledge or imnerenece so nearly willful as to 
indicate bad faith would he necessary to charge defendants 
with participation in his frauds. But the treasurer was 
-known to be a trustee dealing with trust funds and defend- 
ants were bound to learn the extent of his authority. 
O’Herron v. Gray, 168 Aiass., 573, 60 Am. St. Rep., 411, 
40 L. R. A., 498; Athinson v. Atkinson, 8 Allen [Mass.], 
15; Shaw b. Snoeers *°1Q9 MMass., 382, 97 Am. Dec., 107; 

Dincan v. Jaudon., 15 Wall. [U. 8. 1 165; Colonial Bank 
v. Cady, 15 App. Cases [Eng.], 267. The utmost con- 
fidence in him on their part will not avail them to stretch 
that authority one particle. Actual -knowledge of his 
fraud would do away altogether with any protection from 
his assent, however gcod the authority behind it. 

How much is his assent worth to remove from this trans- 
action its character of an wnauthcrized interference with 
the state’s property, ané:'so a ecnversion? It is necessary, 
first, to look again at the terms of the warrant. Somewhat 
curiously the defendants in their answer plead that at the 
time of the transaction “the form and nature of said war- 
rant, and the purpose for which it was drawn and issued 

*1 Am. Rep., 115. 


916 NEBRASKA REPORTS. [Vou. 66 
State v. Omaha Nat. Bank, 


was wholly unknown” to said defendants but “each in 
good faith understood and believed and had good rea- 
son to understand and believe that said warrant 
paid by said check was a proper and lawful war- 
rant to be paid out of said fund and had been properly 
issued by authority of law.” Following this, in two or 
three different forms, are allegations that the warrant was 
a valid and legal claim against the state, and in one par- 
agraph, as above shown, that the state had received its 
proceeds and was legally bound to pay it. The warrant 
itself, as has been stated, read as follows: “Pay to J. 8. 
Bartley or order $180,101.75 for to reimburse state sinking 
fund.” The defendant Millard and the other officials of 
defendant bank, who testify, swore that they never read 
the warrant and did not know its terms, yet they appeal 
to it as a justification of their action, and declare that they 
paid it in good faith. Nevertheless, they admit that out of 
the money paid ostensibly upon this warrant only $198,- 
253.65 was paid to the Chemical National Bank. By di- 
rection of Mr. Bartley and the Chemical National Bank, 
$3,630.40 was credited to the Exchange Bank of Atkingon. 

It does not seem possible that defendants can be allowed 
any greater justification for a payment of money upon a 
warrant than is given them by its terms. If they read it 
and acted upon it they are entitled to such protection as 
its terms give. If they did not read it and did not act 
upon it, but acted as they say. they did upon the directions 
they received from Treasurer Bartley and the Chemical 
National Bank, then they are entitled to such protection 
as that authority gives. It seems clear that this warrant 
is no authority for the payment of any money anywhere, 
except into the state sinking fund. If that is the case, then 
by reason of the possession of this warrant they have no 
protection in paying the money to the Chemical National 
Bank and the Exchange Bank of Atkinson. They are, at 
the most, no better off than if they had paid on Bartley’s 
direction alone without a warrant at all. They seem to 
have feared that they might be worse off on its account. 
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If they did not read the warrant and did not know its 
contents, after acting solely on the direction of the Chemi- 
cal National Bank and Mr. Bartley, they must rely on the 
authority of such direction. Such authority as the Chemi- 
cal National Bank had over state funds depended upon its 
possession of this warrant, and in the buying, retaining 
and collecting of this warrant it was a wrongdoer and a 
tort-feasor. 

Counsel for defendants are entirely correct in saying 
that the action of trover for a conversion of property is 
old and its principles well established. One of them is 
that the assisting in an unlawful and unauthorized sale, in 
derogation of the owner’s right, of property, is a con- 
version, no matter how innocent the seller or purchaser 
may be as to knowledge of the true owner’s claim. Ex- 
perience having shown that facility in disposing of prop- 
erty was of the utmost assistance to the thief and embez- 
zler, the law has placed upon all who assume to assist in a 
transfer of title the obligation to learn at their peril the 
rightfulness of the ownership they help to transfer. The 
cases cited by plaintiff in error in this court amply bear 
out the doctrine, and many more are gathered in the note 
to Bolling v. Kirby,* 24 Am. St. Rep., 789, 812. Noticeable 
for emphatic assertion and discussion of this doctrine is 
Velsian v, Lewis, 15 Ore., 539; Koch v. Branch,t 44 Mo., 
542. A mere depositary or a carrier who has only in- 
cidentally assisted in a transfer, is not liable. Burditt v. 
Hunt,§ 25 Me., 419. The reason given is that he acts on 
the location, and not the form nor ownership of property. 
It is only an asportation, not a conversion, on his part. ~ 
But the same court held that even as to instruments pay- 
able to bearer, the agent who sold them for the receiver of 
a thief was absolutely liable for the property. Kimball v. 
Billings,|| 55 Me., 147. In Alexander v. Swackhamerf] 105 
Ind., 81, both the commission house that in good faith 
bought cattle from one other than the true owner and 


*90 Ala., 215. $100 Am. Dec., 324, || 92 Am. Dec., 581. 
73 Am. St. Rep., 184. §43 Am. Dec., 289. 755 Am. Rep., 180. 
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the firm getting them from the first buyer, who sold and 
delivered them in a distant siate, were held jointly liable 
for their value. That one wie attempts to get and to 
assert title to other than mouey or negotiable instruments 
must at his peril learn tne soundness of that title, seems 
beyond all dispute. The Cuemical National Bank, then, in 
buying and in collecting this warrant, was a tort-feasor. 
It seems reasonably certain that neither the warrant nor 
the directions from the Cnemical National Bank will 
serve aS a justification for the defendants’ disposition of 
this money, or for their taking it with a view to that 
disposition. 

Will the authority of treasurer Bartley serve any bet- 
ter? Bearing in mind that defendants say they never read 
this warrant and did not know what it contained, and 
. that the action of the Chemical National Bank was that 
of a wrong-doer and could give nobedy any authority, there 
is left, then, nothing except the ora! direction by Treasurer 
Bartley of this payment, whick, without such authority, 
would have been a convezsion. So far as making this 
disposition of the money that was made is concerned, de- 
fendants are certainly in no better position, under their 
own testimony, than if they had taken the money of the 
state merely at Bariley’s direction and paid it over to one 
who had no color of title te it. They confess they did 
this with regard to the payment to the Exchange Bank. 
May any citizen or corporaticn of the state go to the state 
treasury and get the siate’s meney and deliver it as a 
final payment to one withovt a color of right, on the 
treasurer’s mere oral] directicn? The treasurer’s authority 
to pay out state money is found in subdivision 2, section 2,* 
article 4, chapter 88, Compiled Statutes, and is, “To dis- 
burse the public money upon warrants drawn upon the 
state treasury according to law and not otherwise.” If 
the defendants had heid a warrant entitling them, upon 
its face, to receive this money, and had in good faith pre- 
sented it to the treasurer and he had honored such a war- 

* Cobbey’s Annotated Statutes, sec. 9124. 
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rant, even though there was no claim against the state on 
the part of the holder, until the mistake was discovered 
and the defendants had knowledge or notice of it, they 
would have been at liberty to treat the action of the treas- 
urer as valid and to pay the money over to the holder of 
the warrant. Such payment would have been within the 
apparent authority of the treasurer, and, therefore, pro- 
tected as to one innocent of wrong. But they had nothing 
of the kind. Their warrant called for the payment of 
money, not to the Chemical National Bank, but to the state 
sinking fund; and, as above indicated, they must justify 
the payment either by the warrant according to its terms 
or without one. It seems tolerably clear that whatever 
may have been the degree of good faith on the part of these 
defendants, they can no more appeal to the assent of the 
treasurer as relieving them from liability for conversion 
than they can to the terms of the warrant which they used. 
Whatever the hardship of such a rule, it would seem in- 
disputable that the same doctrine should be laid down 
for the wealthy and powerful that is prescribed for the 
poor and weak. Unless the state treasury is to be opened 
to everybody who can get the assent of the treasurer to 
the taking of funds out of it, only payments made by the 
treasurer in accordance with the statute can be held to be 
authorized or to be assented to by the state. 

If the positions are correct that Bartley had no au- 
thority to sell, and none to pay the warrant, that its pur- 
chase and collection by the Chemical National Bank was 
a conversion both of the warrant and of the funds with 
which it was paid on the part of all concerned as prin- 
cipals and agents, and that neither the warrant nor the 
verbal direction of Bartley to pay it was an assent of the 
state to such payment, it follows that the request for a 
peremptory instruction for plaintiff against all defendants 
should have been granted. This would seem to dispose of 
the case. Some points raised by defendants, however, call 
for especial consideration. 

The most earnest contention of defendants at the hear- 
ing, and the one to which the larger portion of their 
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briefs is devoted, is that there was no segregation of the 
jnoney from the funds held by the bank as a depositary, 
and so no conversion. One of the briefs urges that there 
can be no conversion of money simply as such, and so no 
cause of action is alleged. Neither of these positions help 
the defendants, unless the last conclusion is allowed. This 
can not be done. If there has been no segregation of the 
state’s money, these defendants still have it, and are hold- 
ing it without right. If there is no action for conversion 
in the pleadings, there is one for money had and received. 
The allegations of the answers are simply that they “ac- 
counted” for the money to the New York bank, not that 
they have ever paid it over. The cases are numerous hold- 
ing that where money is received for a principal without 
right to it, merely putting it to his credit does not relieve 
the agent of liability, even where the principal was at the 
time indebted to his agent and it was credited on the in- 
debtedness, Garland v. Salem Bank, 9 Mass., 408, 6 Am. 
Dec., 86; Cou v. Prentice, 3 Mau. & Sel. [Eng.], 344; Story, 
Agency, sec. 300. It is said that the proof shows the money 
to have been all paid over by January 14, 1897; but it was 
taken under objection and in fact merely shows that on 
the books of the bank its New York correspondent at that 
time had a debit instead of a credit balance. The able 
counsel who drew the answer had no doubt thought of the 
effect on their claim of no segregation which a plea of 
payment over of the money would have. It would be some- 
what hard even for them to show that it had been paid 
away without separation from the deposit fund. 

The writer is of the opinion that a case of conversion 
of money is alleged. The claim is that defendants got the 
state’s money from its treasurer by means of his check 
on the defendant bank without right, that both they and 
he knew they had none, and that thereby they converted it 
to their own use. The knowledge that, it was the state’s 
money and the fact that it was taken without color of 
lawful authority and with the intention to keep it from the 
treasury, make the money so taken specific. A right to 
recover it on the part of the state arose at once, which no 
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mingling of funds by defendants could defeat. Many of 
the cases cited by defendants to the point that no conver- 
sion arises upon the reception of money to another’s use, 
expressly base their determination on the fact that no 
intention to misappropriate the money at the immediate 
time of its reception is shown. Its receipt by authority of 
the owner appears, and so a debt and not a conversion 
arises. This money, however, was taken expressly to be 
appropriated for the payment of this warrant to one who 
had no title. It was to pay to’the Chemical National 
Bank for the latter’s own use this money that by the 
terms of the warrant was to go to the state’s sinking fund. 
But, as above suggested, the position that no conversion is 
alleged does not help the defendants any. One is shown. 
The sale of this warrant and the assistance of defendants 
in such sale, was a conversion on their part in any possible 
view of the transaction. Mr. Millard’s testimony shows 
this was a bank transaction. It resulted in a large fund 
in the bank to the credit of a correspondent. The collec- 
tion of the warrant and crediting of the money was a com- 
pletion of the sale, and the illegality of that sale makes the 
receipt of the payment in any view tortious. Tort can 
be waived and the state recover on assumpsit for money 
had and received. Carew v. Rutherford, 106 Mass., 1, and 
cases cited; defendants’ brief, p. 65. It is no defense, for 
money tortiously received, that it has been paid over to a 
principal. Tugman v. Hopkins, 4 Man. & G.° [Eng.], 389; 
Kleinwort Co. v. Comptoir National @Escompte de Paris, 
(1894) 2 Q. B. [Eng.], 157; Arnold v. Cheque Bank, 1 C. 
P. Div. [Eng.], 578; Wright v. Eaton, T Wis., *595. 
One wrong-doer can not escape by paying to another tort- 
feasor in the same transaction. If an immediate liability 
‘arose against defendants, because they received this 
money for the use of others than the state sinking fund, 
then surely they can not discharge that liability by pay- 
ing over to those others these very funds. The petition 
clearly states facts on which an action would arise 
on assumpsit. The addition of the conclusion that 
“by reason of the premises” defendants wrongfully con- 
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verted the money to their own use would not vitiate this. 
Conaughty v. Nichols, 42 N. Y., 88. The view that no con- 
version is alleged and that the action is for money had and 
received, would admit evidence of any torlious conduct in 
the transaction of getting the money, including both the 
sale and collection of the warrant, as well as accepting the 
check in payment of it. Nothing would be gained, then, 
for defendants, by treating this as an action for money had 
and received. The real question would still be left, was 
taking this payment a legal wrong against the state of 
Nebraska? If it was, an action lies, whether getting the 
check was a conversion of money or not. The considering 
of the petition as one for money had and received makes 
the sale of the warrant through the agency of the defend- 
ants a more directly important feature than does fhe view 
that its collection by means of the check was a conversion. 

The questions as to the admission of evidence all or 
nearly all relate to permissions of cross-examination which 
are claimed not to be at all pertinent to the examination 
in chief. It is hardly claimed by defendants in brief or 
argument that the cross-examination of the witnesses was 
kept within the limits of their examination by plaintiff. 
The claim made is that the facts shown in no event con- 
stitute a cause of action, and any error in latitude of 
cross-examination is entirely immaterial, as the verdict 
rendered was the only one possible. The discussion of 
this branch of the case need not be further prolonged. 
The rule in this country, differing from that of England, 
is that the cross-examiner must inquire as to the evidence 
in chief and not as to the whole case. It is impossible 
to see the relation of much of this cross-examination to 
the evidence of the state. 

In the instructions, aside from the refusal of the per- 
emptory ones which have been considered, the essential 
error claimed is that the question of defendants’ knowl- 
edge of the facts as to the warrant was not submitted as 
a question of fact, but as a question of law. The jury were 
in effect told to find for defendants, if they did not find 
that the latter knew that Bartley had no right to draw 
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this check. Substantially they were told that the deciding 
point as to the liability or non-liability of the defendants 
was whether they knew that there was no right to draw 
this check. The claim of the state that this was submit- 
ting a question of law and defendants’ judgment upon it 
to the jury seems to be well founded. The question was, 
not as to their knowledge of Bartley’s right, but of the 
facts which went to establish or to remove such right. 
Under the instructions given, the defendants might have 
been entirely cognizant of all the facts as to the warrant 
and Bartley’s use of its proceeds and the purpose of the 
appropriation under which it was drawn, and the state’s 
ownership, and yet, if they could convince the jury that 
they supposed, as a matter of law, the treasurer had a right 
to pay out the money on it by means of this check, there 
could be no recovery. 

As above stated, one who deals with a trustee, know- 
ing him to be such, must ascertain the limits of his au- 
thority. This would seem particularly applicable to a 
public officer, whose powers are fixed by public statute. 
Can it be tolerated that money shall be taken, in such 
quantities as here, out of the state’s treasury, without 
‘right, and the takers, with full knowledge of the facts, or 
with complete failure to investigate them, be excused on 
_ the plea, not that they supposed the treasurer had a right 
to pay it to them, but that they did not know he was with- 
out such right? If the treasurer had been acting within the 
scope of his apparent authority, the question as to defend- 
ants’ knowledge would be, not as to their legal conclusions 
of his right or want of it, but as to their knowing or not 
knowing the facts that would take away that right. It fol- 
lows, from what has been said, that in any view of this case, 
instruction No. 4, given by the court, was wrong. The jury 
should not have been told that the liability of defendants 
depended on their having reached the correct legal con- 
clusion that Bartley had no lawful authority to pay the 
warrant. The same objection applies to No. 5, with its 
direction to find for defendants if the jury failed to find 
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that they knew the warrant was illegal and void and that 
the check was fraudulently drawn. 

Paragraph No. 10 of the requested instructions seems to 
have been given on the theory that the check was payable 
to the Chemical National Bank and the part of the de- 
fendants in the transaction merely its payment on presen- 
tation. It in effect told the jury that paying the check 
alone would not make the bank liable even if it knew it 
was drawn to pv the warrant, and that such payment 
was unlawful. The instruction seems clearly misleading, 
considered in connection with either the pleadings or the 
proof. The check was to the defendant J. H. Millard, Pt. 
It is claimed that it was for the defendant bank. That 
bank pleads that it was acting as agent for its regular 
correspondent, the New York bank, in collecting the war- 
rant. The proof shows that the money was placed in the 
defendant bank to the credit of the correspondent. This 
was a borrowing of the money, and borrowing from one 
known to have no right to lend is a conversion. Arnold v. 
Cheque Bank, supra; Rice v. Clark, 8 Vt., 109; Kramer 
v. Wood, 52S. W. Rep. [Tenn. Ch. App.], 1113. If defend- 
ants knew there was no right in the New York bank to get 
this money, which they put to its credit in their own bank, 
they are clearly liable for it. This instruction seems mani- 
festly erroneous. 

The petition alleges that defendant Millard did what he 
did in his private capacity and not as agent or president. 
It is claimed that the proofs do not sustain this. This 
seems a superfluous allegation in an action based on tort. 
Whether it is held a proceeding for conversion of money 
or for money had and received, in either event a conversion 
is the foundation of whatever liability there is. In con- 
version all are principals. Osborne Co. v. Plano Mfg. Co., 
51 Nebr., 502. It would seem, therefore, that this allega- 
tion is simply a pleading of the legal effect of the acts and 
should be so treated. 

It is therefore recommended that the judgment of the 
trial court be reversed, and the cause remanded. 


APPENDIX. 


NOTES. 


See page 507. Constitutional Law.—The constitutional 
guaranty against unreasonable search and seizure, is 
nearly related to that other constitutional provision that 
the prisoner shall not be compelled to give evidence 
against himself. This latter question has caused some 
judicial clashing. As it is liable to be raised at any time, — 
this note is appended for the use of the bar. 

After the Southampton negro insurrection of 1831, 
under Nat Turner, North Carolina enacted a law forbid- 
ding any free negro to carry a deadly weapon. How this 
enactment was designed to fit the second amendment to 
the Federal Constitution, does not appear. In 1858, Asa 
Jacobs, a free negro, was indicted under this statute. 
While he was being tried, Matthias E. Manly, the trial 
‘ judge, compelled him, against the objection of his counsel, 
to exhibit himself for the inspection of the jury that they 
might determine his status as a free negro. The supreme 
court reversed the case on this point alone. Opinion by 
Battle, J. State v. Jacobs, 5 Jones Law [N. Car.], 259. 

The New York court of appeals attempt to distinguish 
and do severely criticise this case in an opinion handed 
down in 1894, in a case where the trial judge compelled 
the prisoner to stand up to enable a witness for the state 
to identify him. In the course of his opinion Earl, J., says 
(dictum): “A murderer may be forcibly taken before 
his dying victim for identification, and the dying declara- 
tions of his victim may then be proved upon his trial for 
his identification. ” People v. Gardner, 144 N. Y., 119, 128, 
129. 

i (925) 
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In 1903, this same court (opinion by Cullen, J.) cite the 
foregoing dictum as though it were a point decided by the 
court, as authority for holding, in the trial on an indict- 
ment for murder, that the shoes of defendants could be 
taken from them and fitted into tracks made in newly 
fallen snow, and the fact proved ds evidence against them. 
People v. Van Wormer, 175 N. Y., 188, 195. 

In 1827, Jesse Strang was indicted, tried, convicted and 
hanged at Albany, N. Y., for the murder of one Whipple. 
He had been induced by the false statement that his para- 
mour and accomplice—the wife of the deceased—had con- 
fessed, to confess ‘the murder and disclose where he had 
rammed into the quagmire the gun with which he had 
killed his victim. His counsel objected to the testimony, 
because of the method by which it was obtained. The 
case was never reviewed. 

In the trial in 1865 of Lewis Payne, alias Powell, for 
attempting to kill Secretary Seward, it appeared that 
while the assassin was struggling with the secretary’s son, 
he repeated in an intense voice the words, “I’m mad. I’m 
mai.” After Payne’s arrest the younger Seward visited 
the monitor where the prisoner was confined, for the pur- 
pose of identifying him. Payne was required to repeat 
the words, “I’m mad. J’m mad.” This fact was testified 
to by Augustus H. Seward on the trial; and, strange as it 
may seem, was drawn out by Payne’s counsel on cross- 
examination. Probably counsel for the government knew 
it was improper, and did not attempt to prove it. Benn 
Pitman, Assassination of President Lincoln and Trial of 
the Conspirators, page 156. 

Page 312. Scienter—lIndictment for offering to pass a 
counterfeit bank bill—guilty knowledge a material fact. 
Competent for defendant to rebut evidence of scienter with 
evidence that he examined the counterfeit. detector to test 
the genuineness of the bill. State v. M orton, 8 Wis., *352. 

Proof of conspiracy to put forth counterfeit bills is 
competent to show the scienter as to one of the parties to 
the conspiracy. State v. Spalding, 19 Conn., 233. 
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Section 5431 of U. S. Revised Statutes [1878] reads: 

Every person who, with intent to defraud, passes, utters, 
publishes, or sells, * * * or brings into the United States 
with intent to pass, publish, utter, or sell, or keeps in pos- 
session or conceals with like inteit any falsely made, 
forged, counterfeited, or altered obligation, or other 
security of the United States, shall be punished by a fine 
of not more than five thousand dollars, and by imprison- 
ment at hard labor not more than fifteen years. 

An indictment alleging, in the words of the statute, that 
the defendant feloniously, and with intent to defraud, did 
pass, utter and publish a falsely made, forged, counter- 
feited and altered obligation of the United States, but not 
further alleging that the defendant knew it to be false, 
forged, counterfeited and altered, is insufficient, even after 
verdict. This indictment, thongh within the words of the 
statute, was not within its meaning and object. The 
offense at which the statute is aimed, is similar to the com- 
mon-law offense of uttering a forged or counterfeited bill. 
Scienter is an essential of the crime. United States v. 
Carll, 105 U. S., 611, 613. 

Averment of the scienter_can not supply the place of 
the auxiliary verb did before the principal verb utter in 
an indictment for passing counterfeit money. State v. 
Halder, 2 McCord [S. Car.], 376. 

Action for damages against defendant for keeping a vi- 
cious dog which bit plaintiff. Evidence that the dog was 
a watch dog; that he was chained by defendant by day, and 
let loose aé night, and was kept to guard his premises, was 
sufficient evidence of scienter. Montgomery v. Koester, 
35 La. Ann., 1091. 

In an action for damages against the owner of a dog 
which had bitten plaintiff, notice of the fact that the dog 
had bitten other people is sufficient to establish the scien- 
ter. Buckley v. Leonard, 4 Denio [N. Y.], 500. 
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SALE OF LIQUOR UNDER PRETENSE. 


District Court for Dixon County, Nebraska. Autumnal 
Term, 1875. 
Strate vy. Mpyurs. 

The defendant was indicted for a violation of section 
581 of chapter 53 of the Gencral Statutes of Nebraska. He 
was prosecuted by John B. Barnes, then deputy district at- 
torney, afterwards district attorney, subsequently district 
judge, now supreme judge, and was defended by Miller, 
now United States district attorney for South Dakota, 
and others. There were two indictments. 

The following facts developed upon the trial: The de- 
fendant in one instance sold a match, in another a cheap, 
almost worthless cigar; in each instance, the purchaser 
helped himself to a glass of liquor. The defense was a sale 
of the match and cigar, respectively, and not of the liquor. 
There was a conviction under each indictment. This was 
the first conviction for a liquor sale or gift, under this 
kind of a pretense—a pretended sale of an article other 
than the liquor—in the state. The case was never re 
viewed. These convictions were had six months before the 
decision in Archer v. State, 45 Md., 33. So the prosecutor 
in State v. Jleyers was a veritable pioneer.—W. F. B. 


ACCRETION AND THE DIVISION BETWEEN 
ANCIENT RIPARIAN OWNERS.—AVULSION 
AND RELICTION. 

In the District Court of Dixon County, Nebraska. 
PaYNeE V. BUTLER ET AL. 
Brief of the Defendants. 
RULD FOR THE PARTITION OF ALLUVIUM, 

1. “Plaintiff's lot not having had a water front at the 
time he acquired it, he can not be prejudiced by any in- 
structions of the court in regard to the law governing 
partitions of accretions; but the court here affirms the doc- 
trines concerning accretions laid down in 18 Howard [U. 
S.], 150. 

“It is insisted that the court erred in laying down the 


APPENDIX. 929 


rule for the partition of the alluvium. It would be suffi- 
cient to say that the jury having found that lot 34, at the 
time referred to, had no water front north of the north 
pier, the question did not arise. The instructions given 
and those refused were, in this view of the subject, abstract 
and speculative propositions. Those given, whether right 
or wrong, could not have injuriously affected the plaintiff. 
A party can not be allowed to complain of an error which 
has done him no harm. Ramsay v. Glass, 9 Gill [Md.], 
56, 61. 

“Butas the views of the court have been misapprehended, 
and that misapprehension may mislead in other cases, we 
prefer to deal with the subject as if it were properly be 
fore us. The court below instructed the jury in the lan- 
guage used by this court when the case was lere in 1855. 
Upon that occasion it was intended to adopt the rule laid 
down by the supreme court of Massachusetts in Deerfield 
v. Arms, 17 Pick. [Mass.], 41. That court said: ‘The rule 
is: 1. To measure the whole extent of the ancient bank or 
line of the river, and compute how many rods, yards or 
feet each riparian proprietor owned on the river line. 2. 
The next step is, supposing the former line, for instance, 
to amount to two hundred rods, to divide the newly formed 
bank or river line into two hundred equal parts, and ap- 
propriate to each proprietor’as many portions of this new 
river line as he owned on the old. Then, to complete the 
division, lines are to be drawn from the points at which the 
proprietors respectively bounded on the old to the points 
thus determined as the points of division on the newly 
formed shore. The new lines thus formed, it is obvious, 
will be either parallel or divergent or convergent, accord- 
ing as the new shore line of the river equals or exceeds or 
falls short of the old.’ It is further said, ‘It-may require 
modifications, perhaps, under particular circumstances. 
For instance, in applying the rule to the ancient inargin of 
the river to ascertain the extent of each proprietor’s title 
on that margin, the general line ought to be taken, and 


not the actual length of the line on that margin, if it 
65 
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happens to be elongated by deep indentions or sharp pro-: 
jections. In such case, it should be reduced by an equitable 
and judicious estimate to the general available line of the 
land upon the river.’ 

“To this rule we adhere. With the qualification stated, 
it may be considered as embodying the views of this court 
upun the subject. In this case, if lot 34 had been found 
to have had a water front north of the north pier at the 
-time stated, the pier front would have had nothing to do 
with the partition to be made.” Johnston v. Jones, 1 
Black [U. S.], 210, 227; 28 Myer, Federal Decisions, pp. 
727, 728. 

The case most analogous to the division of allu- 
vium is that « the division of the flats ground, among 
coterminous proprietors, conformably to the general prin- 
ciple laid down in the colonial ordinance, giving to the 
proprietors of lands bounding on salt water, where the 
tide ebbs and flows, propriety to low-water mark with 
some qualifications. Rust v. Boston Mill Corporation, 6 
Pick. [Mass.], 158; Emerson v. Taylor, 9 Greenl. [Me.], 
42, 44. In both cases, two objects are to be kept in view, 
in making such an equitable distribution; one is, that the 
.parties should have an equal share in proportion to their 
lands, of the area of newly formed land, regarding it as 
land useful for the purposes of cultivation or otherwise, 
in which the value will be in proportion to the quantity; 
the other is, to secure to each an access to the water, and: 
an equal share of the river line in proportion to his share 
on the original line of the water, regarding such water-line 
in any situation as principally useful in forming landing- 
places, doeks, ways and other accommodations with a view 
to the benefits of navigation, and as such constituting an 
important ingredient in the value of land. Without at- 
tempting to establish a rule of general application, it 
would seem that the one which shall most nearly, in gen- 
eral, accomplish these two conditions, would come nearest 
to doing justice. 

2. “A rule, which appears to us to be applicable to the 
present case and meets the required conditions, is found 
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in a work of the civil law, cited by the learned counsel who 
opened the case for the demandants, entitled A Collection 
of New Decisions, by Denisart, published in France in 
1783. It is in the form of a dictionary, and this subject 
is discussed under the title Aticrissement. 

“The rule suggested in this work is founded on the 
obvious consideration already alluded to, that in many 
cases, lands which border on navigable rivers, derive a 
great part of their actual value from that circumstance, 
and from the benefit of the public easement thereby an- 
nexed to such lands, and that, being wholly deprived of 
the benefit of that situation would operate as a great 
hardship and do real injustice to. a riparian proprietor, 
although he should obtain his full proportion of the land 
measured by the surface. This injustice will be avoided by 
the proposed rule, in conformity with which each pro- 
prietor will take a larger or smaller proportion of the al- 
luvial formation, and of the newly formed river or shore 
line, according to the extent of his original line on the 
shore of the river. 

“The rule is: 1. To measure the whole extent of the 
ancient bank or line of the river, and compute how many 
rods, yards or feet each riparian proprietor owned on the 
river line. 2. The next step is, supposing the former line, 
for instance, to amount to 200 rods, to divide the newly 
formed bank or river line into 200 equal parts, and appro- 
priate to each proprietor as many portions of this new 
river, aS he owned rods on the old. Then, to complete the 
division, lines are to be drawn from the points at which 
‘ the proprietors respectively bounded on the old, to the 
points thus determined as the points of division on the 
newly-formed shore. The new lines, thus formed, it is 
obvious, will be either parallel or divergent or convergent, 
according as the new shore line of the river equals or ex- 
ceeds or falls short of the old.” Deerfield v. Arms, 17 
Pick. [Mass.], pp. 41, 45, 46. 

The foregoing case is stated in the opinion of the court, 
but it is difficult for the reader to understand the points, 
unless with the assistance of an explanatory map. 
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Length of original meander line........... 186.00 chains 
Length of new meander line.............. 157.00 chains 
Then as, 
Length No. To length of front 
Old line. Newline. 1 old line. on old line. 
186.00 : 157.00 :: 52.00 : (48.90 chains.) 
No. 2. 
186.00 : 157.00 :: 42.00 : (85.46 chains. ) 
No. 8. 


186.00 : 157.00 :: 44.00 : (37.14 chains.) 
186.00 : 157.00 :: 48.00 : (40.50 chains.) 


The projected lines “A,” “B” and “C” illustrate the 
Massachusetts rule for the division of accretions among ri- 
parian proprietors. Once a riparian owner, always a ripa- 
rian owner, is the doctrine of Illinois, Massachusetts and 
other states. To illustrate the Illinois rule, it is only 
necessary to describe, in the new channel on the map, the 
filium aque and use that in lieu of the river bank in the 
foregoing. It is a different method of doing the same 
thing. It is impossible for me to conceive a case where it 
would make any difference in the division of the accretion. 
Mr. Robert Harvey, draftsman of the state land commis- 
sioner’s office, drew this plat, under my direction.. 

3. Johnston, who brought the ejectment in the court be- 
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low, was the owner of lot No. 34. Jones and Marsh claimed 
that lot No. 35 was entitled to the whole benefit of the 
alluvion. ‘There were three trials in the court below, the 
last of which resulted in a verdict, and judgment for the 
plaintiff as follows: 

“Beginning at a point on the line between lots 34 and 35, 
in Kenzier’s addition to Chicago, Cook county, [linois, 
300 feet southerly of the south line of North Water street, 
measuring on that line of distance; then south, eleven 
degrees and thirty minutes, east 135 feet to the north pier, 
thence easterly along the, north pier to the shore of 
Lake Michigan; thence nor ‘thwardly along the lake shore 

222 feet; thence westerly 1 in a straight line to the place of 
beginning.” 

“The suit below was an action of ejectment, brought by 
Johnston against Jones and Marsh, to recover a tract of 
alluvial land in the city of Chicago, formed in Lake Michi- 
gan, adjoining the north pier of Chicago harbor, which 
is claimed as an accretion to water lot No. 34, in Kenzie’s 
addition. The defendant Jones is owner of lot No. 35 in 
said addition, lying east,and adjoining 34,and between that 
and the lake. * * * We think the court erred in the rule 
laid down to govern the jury in the division of new-made 
land. That was, the jury should ascertain the extent of 
the water line of 34 between the piers and the point where 
the line dividing 34 and 35 touched the water. They should 
also ascertain the extent of the water-line of the fraction 
of land south of North Water street and east of 35, and 
also of 35 to the point dividing 34 and 35; they would then 
have the plaintiff’s and the defendant’s front on the lake. 
They must have ascertained the front on the lake shore, 
as it at present exists, and divide that into as many equal 
parts as there are feet on the old shore from North Water 
street to the piers, and give to each of these parties as 
many of the parts as he had feet on the old shore, and then 
draw a straight line from the point of division on the old 
lake shore to the point thus determined as the point of 
division on the present one. 
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“We do not perceive why North Water street should 
have been adopted as the northern limit upon the old 
shore, as the basis in making the division, as it appears 
from the evidence and maps that the alluvial accretions 
extended much farther north. The northern limit of the 
old shure should have been carried as far as the new made 
land extended, as each riparian proprietor was entitled 
to his proper share, and it was essential that the entire 
line be regarded, in order that each might obtain his 
proportional part. Neither do we perceive any reason 
for excluding the pier shore of the lake—that is, the shore 
along the line of the piers—from measurement in ascer- 
taining the extent of the newly made shore. If we disre- 
gard the artificial construction which occasioned the ac- 
cretions, the lake there is as much new shore as any other 
portion of it, and should have been taken into the esti- 
mate.” Jones v. Johnston, 18 Howard [U. S.], 150, 157. 

Accretion.—An accretion to land is the imperceptible 
increase thereto on the bank of a river by alluvial forma- 
tions, occasioned by the washing of the sand or earth, or 
by dereliction as when the river shrinks back below the 
usnal water mark; and when it is by addition, it should be 
so gradual that no one can judge how much is added each 
moment of time. Lammers v. Nissen, 4 Nebr., 245, 250. 
Winfield, Adjudged Words and Phrases. See Alluvion. 

“Alluvion.—By the common law, alluvion is the ad- 
dition made to land by the washing of the sea, a navigable 
river or other stream, whenever the increase is so gradual 
that it can not be perceived in any one moment of time.” 

“In the light of the authorities alluvion may be defined 
as an addition to riparian land, gradually and impercepti- 
bly made by the water to which the land is contiguous. It 
is different from reliction, and is the opposite of avulsion.” 
Lwingston v. St. Clair, 64 Ill, 33; St. Clair v. Livingston, 
23 Wallace [U. 8.], 68; Winfield, Adjudged Words and 
Phrases. 

“Accretion.—The act of growing to a thing; usually ap- 
plied to the gradual and imperceptible accumulation of 
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land by natural causes as out of the sea or a river. Ac- 
cretion of the land is of two kinds: By alluvion, i. e., by 
the washing of sand or soil, so as to form firm ground, or 
by dereliction, as when the sea shrinks below the usual 
. water mark. The increase of real estate by the addition 
of portions of soil, by gradual deposition through the 
operation of natural causes, to that already in possession 
of the owner.” Black, Law Dictionary. 

“Avulsion.—The removal of a considerable quantity of 
soil from the land of one man, and the deposit upon or an- 
nexation to the land, of another, suddenly and by the 
perceptible action of water. The property of the part thus 
separated continues in the original proprietor, in which 
respect avulsion differs from alluwvion, i. e., wherein an 
addition is insensibly made to property by the gradual 
washing down of the river, for such addition becomes the 
property of the owner of the lands to which the addition is 
made.” Wharton, Law Lexicon. 

Accretions, from ad, to, and cresco, to grow. “The ad- 
hering of property to something else, by which the owner 
of one thing becomes possessed of the right to another; 
. generally, gain of land by the washing of sand or soil, 
from the sea or a river or by a gradual recession of the 
water from the usual water mark.” Webster, Dictionary. 

Alluwion, from ad, to, and luere, equivalent to lavare, to 
wash. 

Reliction, from relingere, to leave behind. This word 
comes from the participle relictus. Reliction is “Land 
left uncovered by the retrocession of the sea or other 
water.” Webster, Dictionary. 

Avulsion, from avellere, to pluck off. “The sudden 
removal of lands or soil from the estate of one man to that 
of another by an inundation or current, or by a sudden 
change in the course of a river by which a part of an estate 
of one man is cut off and joined to the estate of another. 
The property in the part thus separated, or cut off, con- 
tinues in the original owner.” Burrill, Webster. 

“Avulsion (fr. avulsio Lat.).—Lands torn off by an 
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inundation or current from property to which they orig- 
inally belonged, and gained to the estate of another; 
or where a river changes its course, and instead of con- 
tinuing to flow between two properties, cuts off part of 
one, and joins it to the other. The property of the part 
thus separated coulinues in the original proprietor, in 
which respect avulsion differs from alluvion, i. e., where 
an addition is insensibly made to a property by the gradual 
washing down of the river, for such an addition becomes 
the property of the owner of the lands to which it is 
made.” Wharton, Law Lexicon. 

“Avulsion (Lat. arvellere, to tear away).—The removal 
of a considerable quantity of soil from the land of one 
man, and its deposit upon, or annexation to, the land of 
another, suddenly and by the perceptible action of water. 
In such case the property belongs to the first owner.” 
Bouvier, Law Dictionary. 

Alluvion is occasioned when a stream has, by its inunda- 
tion or accretion, secretly added anything to any land; and 
the characteristic of alluvion is imperceptible increase 
so that we can not perceive what is added in a moment of 
time. 

Avulsion is where, by the immediate and manifest power 
of a stream, the soil is taken suddenly from one man’s 
estate and carried to another, and thereby a property only 
is constituted by acquiescence, for it shall belong to the 
first owner, unless it shall continue on the other’s land. 

In regard to reliction, see Warren v. Chambers, 25 Ark., 
120. 


* * * * * * * 
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Courts can take judicial cognizance of the existence of a rail- 

road—as a public corporation—without pleading....... oe. G51 
Right of Property. 
Trial of .......... sande uatets Sr gisieverate Weisel seid craters Bidig set heceies ss 485, 486 


Riot. See PeTertoo Riot. 
Roentgen Rays. See X-Rays. 


“Routing.” 
Railroad term 2.2... cece cc cer cc cece cee e cree ves ceeeeserace - 166 


Salaries. See ASSIGNMENT. 
Search and Seizure... ....cecccccccccvcsccccsceteesccscsecress DOT 
Section 3 of Criminal Code......secccerccccceccecnscesrececcees BOT 
Simonton, J. 

Delivers opinion adverse to state of South Carolina as to the 

question, the sale of liquor under interstate commerce...... 261 

Slocumb, Charles B. See Ames, JoHN H. 
Slocumb Law. See Ames, JoHN H. 
South Carolina. 

Dispensary law ....... blaugre ts Sis Svanw bs Oia/O'e- bree wae bse ese, sre-e ae eeee. 250 
Spies, People v. 

Allusion to ....... aaa aap ieee gearee Ee eee er eeeeececeees 266 


940 INDEX TO NOTES. 


Statutory Damages .............. cece cece een e eee eeees caccocee 158 
Tillman, Benjamin B........ 0. ccc cece cer eee cece eeneneecee 250 
Tort. 


Cause of action for. See Action, TRANSITORY. ASSIGNMENT, 
Committed abroad 


Trial. 
Argument of counsel; the use of other means than articulation 506 
Undisclosed Principal. See PRINCIPAL AND AGENT. 


United States Liquor License.............eceeeees avats See we ets coos 249 
Variance. 

between indictment and proof.........0. secnsecccsces dae 
Waiver. See Criminat Law anp PROCEDURE. 

of forfeiture by agent............... woetseeseceecees. AZ 
Waiver of Trial by Jury in Criminal Case............. coeccccee B57 
White, J. 


Delivers opinion modifying opinion of SmoNTON, J......0055. 261 
Witness. See CATHOLIC PRIEST. 
Being compelled to give testimony against one’s self. See 
Appendix. 
Wright, J. 
Dissents from reasoning, but concurs in conclusion of the 
court, as to the liability of the state of South Carolina to pay 
_ the internal revenue tak.......ccececccccccsccccccvcceses LDL 
X-Rays. See EVIDENCE. 


See, also, Appendix for sundry topics. 
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Abatement and Revivor. 

Plea in abatement. See CrarminaL Law anv Procepure, 24, 25. 

Under section 455 of the Code of Civil Procedure, providing 
that no action shall abate by the death of either or both 
parties, except an action for libel, slander, malicious 
prosecution, assault or assault and battery, for a nuisance, 
or against a justice of the peace for misconduct in office, 
an action by right of section 11, chapter 91a, Compiled 
Statutes, 1901, prohibiting trusts and providing for the 
recovery of damages by the persons injured thereby, would 
not abate on the death of the plaintiff, but could be re- 
vived and maintained by his personal representative. 
Cleland v. ANGErsOn...cceccceseccoeas abiore-egrele eae wie eoe wr be 252 


Acceptance. 
Of goods sold. See Sates, 3. 
Of offer to sell. See Sazzs, 1. 


Accident Insurance. See INSuRaNcE, 1. 
Acknowledgment. See Homestrap, 2. 


Acquiescence. 
In location of boundary line. See Bounpanirs, 1. 


Action. See TaxarTion. 

Accrual of right of action on county warrant. See CounrTirs 
AND CounTy OFFICERS, 5. 

Action against voluntary association. See ASSOCIATIONS. 

Action by trustee in bankruptcy. See Bankruptcy, 1, 2. 

Exclusiveness of statutory remedy. See FRAUDULENT Con- 
VEYANCES, 10. Taxation, 3, 4. WaTess AND WATER CoURSES, 
1, 2. 

Rights of action which pass to trustee in bankruptey. See 
Bankguptcy, 6-10. 

The mere fact that two several contracts with different per- 
sons are for the same service, will not authorize joinder of 
causes of action against such persons on their several con- 
tracts. Stewart v. ROS€ngren...rcccccccccovesscescecaces 445 


Adequate Remedy at Law. See Creprrors’ Brin, 2, Manpamous, 1. 


Admissions. See ADVERSE PoSsEssION. CRIMINAL Law AND Pro 
GeDURE, 38, Evipence, 1-4. SriPuLaTions. 
(941) 
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Adverse Possession. 
Agreement to Resurvey Boundary Line. 

1. An agreement between adjacent landowners to have the 
existing boundary line resurveyed, is not such an admission- 
of its incorrectness as will interrupt a claim of adverse 
possession by either. Baty v. Elr0d......ccccecceccsevces 13D 

2. Evidence tendered by plaintiff as to an agreement to sur- 
vey the land and relocate the line, if taken as true by the 
jury, held to be sufficient to prevent the further running of 
the statute of limitations, if such agreement had been shown 
to have been made before action was barred. Baty v. 
Elrod ......... Rade act's sv eueue oe apatete Sibiaiarstate’s etelee-SteS sya'aie wie stetestere, EEA 

3. Evidence offered by plaintiff did not tend to show that the 
agreement claimed by plaintiff to survey the land and re- 
locate the fence, was made before the lapse of ten years 
from the time when the ancestor of plaintifi’s grantors was 
entitled to a patent, and was therefore insufficient to au- 
thorize a verdict for plaintiff. Baty v. Elrod.......... woes 744 

Beginning of Adverse Possession. 

4. As between individuals, possession of land acquired from 
the federal government may become adverse from the 
moment the entryman is entitled to his patent. Baty v. 
gt) re ee ae ae eee eee eee VbRA GA AN OR oN ee ee eee” LOO 

Evidence. 

See also ante, 2, 3. 

5. Evidence of admissions by an occupant, tending to show 
that his possession was not adverse, which were not 
made until after sufficient time had elapsed to vest the 
title in him by adverse possession, is properly excluded. 
Baty v. Elrod .......... wbseior gee. ebiesheldee awkrs SAS Geet 735 

6. Burden of proof to show that owing to the title of plain- 
tiff’s grantor from the United States not having been per- 
fected for some years after he took possession of the land, 
defendant’s possession under claim of ownership would not 
date from the time his possession became adverse to plain- 
tiff’s, is on plaintiff. Baty v. Elrod.......... sheen ceere sete. G44 

Mistake as to Boundary. 

7. In this state, possession may be adverse though the claim- 
ant occupies under a mistaken belief that the land is 
actually part of another tract, and that the true boundary 
is different than it really is. Baty v. Elrod.........cce000+ 7135 

Questions for Jury. 

8. If there is no evidence as to when an entryman became en- 
titled to his patent to government Jand, it is proper to re-« 
fuse an instruction which leaves it to the jury to determine 
when possession of the land became adverse. Baty v. 
BUrOd ccs vcccccccncvocne Ca. ed SCC C TO Cees sae ee ewe cee ceee LOO 
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Advice. See Insurance, 7. 


Advice of Counsél. See Maxicious Prosscurion, 1. 


Affidavits. 
Affidavit Paken in Other State or Foreign Country. 
1, An affidavit taken before a notary public of a sister state 
or of a foreign government, is properly received in support 
of a motion in the courts of this state, under sections 371 
and 375 of the Code of Civil Procedure. Browne v. Palmer, 
2. Section 1750 of the Revised Statutes of the United States 
[U. S. Compiled Statutes, 1901, p. 1196] confers on con- 
sular officers the power to perform any notarial act which 
any notary public is required or authorized by law to do 
within the United States. Such consular officer is a notary 
public within the meaning of the Code of Civil Procedure, 
sections 371 and 375, providing that affidavits and deposi- 
tions may be made and taken outside of the state before 
any notary public or other person authorized to take deposi- 
tions, so that a deposition taken by a consular officer is 
sufficient. Browne v. Palmer............6+ WB b acace tracers Beees 
Agency. See PRrncipaL AND AGENT. 
Alteration of Instruments. : 
1. Evidence examined, and held to show a mortgage had not 
been altered. Conkling v. Levie.............. eater Spat’ 132, 
2. In an action for money laid out and expended for defend- 
ants at their request, one defendant alleged that the money 
was paid by the plaintiff as guarantor of a note signed by 
defendants but that the note had subsequently been 
materially altered without defendants’ assent. An instruc- 
tion that a material alteration of the note, if shown, 
would be available to defendant only in case the jury 
found that he was surety, and that the plaintiff, when 
making the alteration, knew that fact, was erroneous. Ball 
VW. Beaumont ...ccccececccccvecvceee Wied KRG CAE DES ROE 
Amendment. See APPEAL AND Ergon, 1. Piraprne, 1. Statutes, 
1-5. ; 
Appeal and Error. 
Decisions reviewable. See post, 15. JusTices oF THE PRACE, 


1, 2. : 

Discretion of lower court. See CrrminaL Law AND Procep- 
URE, 2. 

Right of review. See ConstrTuTionaL Law, 4. INTOXICATING 
Liquors, 6. 


Waiver of right of appeal from disallowance of claim. See 
STATE AND STATE OFFICERS. 
Arsendments, 
1. Where an action for the recovery of money ja brought in 


287 


287 


137 


56 
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Appeal and Error—Continued. 
the county court and taken by appeal to the district court, 
the petition can not there be amended so as to increase 
the amount prayed for beyond the jurisdiction of the county 
court, Spargur v. Prentiss...... license @ aise Suacdcere elas: aibre sales 222 


Assignment of Errors. 
See also Crimrnat Law anbD PRocevurE, 1. 
2. Error in refusing instructions must be specifically pointed 
out. Trompen v. Yates.......eeeeee eases a elev bie ducyeraraherauere 525 


8. Objections not assigned in a motion for a new trial or peti- 
tion in error will not be reviewed. Hngel v. Dado........ 400 


Determination and Disposition of Cause. 

See also Justices oF THE PEACE, 3. 

4. Where an order appointing a receiver is erroneously made, 
but is not reviewed until the main case in which the re 
ceiver was appointed has been heard on appeal in this court, 
and on such appeal it is determined that the party apply- 
ing for the receiver is entitled to the rents and profits of 
which the receiver took possession, the order will not be 
reversed or set aside, as such action could not benefit 
either party to the action and would probably result in 
further litigation and costs, Sheldon v. Parker.......... 634 


Harmless and Prejudicial Error. 

See also Cerminat Law AND Procepourg, 3, 4, 47. 

Instructions. 

5. Where a breach of contract is established, the injured 
party is entitled, at least, to nominal damages, but his ad- 
versary can not complain of an instruction which author- 
izes the jury to find in his favor if it is found that the 
breach has resulted in no damage. Jones v. Wattles........ 533° 


6. Where in an action of ejectment defendants rely on a paper 
title, and also, as an alternative defense, upon adverse pos- 
session, an instruction which defines the latter, though it 
ignores the former defense, is not prejudicial to plaintiff. 
Baty v. Hlrod......... a iEaue Wis. ore leiersiereakary aeste © ave area eras eke 8 135 


7. When a petition misrecites a contract sued on, but it is 
properly set out in the answer, and the action is tried upon 
the contract so set out, if the court has given to the jury 
the correct rule of damages for the alleged breach of the 
contract set forth in the answer, it is not error prejudicial 
to the defendant if he afterwards instructs them what is 
the measure of damages for a breach of a contract sub- 
stantially such as is set out in the petition, if the measure 
so given is also equally applicable to the like breach of the 

“ contract as recited in the answer. Chicago House-Wreck- 
ing Co. v. Stewart Lumber C0......... cee diwtaidie glegiueellee SOO 
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Appeal and Error—Continued. 
8. Where the charge to the jury, even on the court’s own 


motion, contains a misstatement of the law, the question 
on review will be whether such misstatement misled the 
jury, and if it probably did, the judgment will be re- 
versed. Royal Neighbors of America v. Wallace...... wee 543 


Reception of Evidence. 


. As the findings of fact by the jury in equity cases are 


10. 


11. 


12. 


13. 


14 


15. 


16. 


advisory only, if the court, having heard the testimony, 
adopts them and there is sufficient competent evidence to 
sustain them, errors in the admission of evidence are with- 
out prejudice. Welch v. Tippery..... Sica a eee dia eaten e's BOE 


The admission of incompetent evidence, where it could in 
no way operate to the prejudice of the complaining party, 
is not reversible error. Lindell v. Deere, Wells & Co...... 87 


A judgment will not be reversed for the admission of an 
item of incompetent evidence, if it is followed immediately 
by competent evidence on the same point, corroborating the 
former. Jones v. Wattles.......c.cesecees Se viaiines HeGiaee ay OOO 


It is mot reversible error to sustain an objection to a ques- 
tion put to a witness on cross-examination for the purpose 
of testing his competency to testify on the question of 
values, where his evidence as to such values is wholly 
immaterial and could in no way prejudice the party com- 
plaining. Lindell v. Deere, Wells & O0.......eceeeeseee. 87 


Submission of Issues to Jury. 
Where in an action upon a life insurance policy, by the in- 
structions of the court the jury are left at liberty to dis- 
regard all representations as immaterial to the risk, it is 
prejudicial error. Royal Neighbors of America v. Wallace.. 543 


Verdict. 
Where a verdict would have been without support in the 
evidence, had a jury obeyed an erroneous instruction, and 
the evidence on other phases of the case is conflicting, the 
verdict can not be upheld, because contrary to the instruc- 
tions. Ball v. Beawmont...........4 Serawe Se end so tver see §=56 


Interlocutory Orders. 
Interlocutory orders and rulings will not be reviewed on 
appeal. Coleridge Creamery Co. v. Jenkins........0e.2+-. 129 


Law of the Case. 
The rule of the “law of the case,” does not apply to qués- 
tions of fact determined by the supreme court between the 
same litigants in the same cause of action, when there is a 
material and substantial change in the testimony reviewed 
at the different hearings. Phelps County Farmers’ Mutual 
Ins. OO. V0. TORMNSION. ..cccccvscccccenececccsecaccontecacs 590 


66 
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Appeal and Error—Continued. 


1%. 


Mode of Review. 


Errors of law occurring at the trial of an equity case, can 


be reviewed only on petition in error, not by appeal. 
Browne v. Palmer.........- 


ee 


Parties Entitled to Allege Error. 


See also post, 43. 


18. 


19. 


Telling the jury to constitute probable cause there must be 
enough facts and circumstances to warrant “a cautious 
man in believing the accused guilty,” is not reversible 
error, where defendant himself has asked to have the ques- 
tion of the existence of probable cause submitted to the 
Jury, Miles Vv. WK... cc ccc cw ccc c cece ec cen cece ceaveee 


When, in an action for damages for an alleged breach of a 
contract, a party requests alternatively two inconsistent 
instructions with respect to the interpretation of the agree- 
ment, and an example of what would constitute a breach 
thereof, and the court accepts one of such requests and re- 
fuses the other, such party can not complain that the court 
erred in making the refusal. Chicago House-Wrecking Co, v. 
Stewart Lumber C0. ..ccecceceeee 


20. An erroneous instruction directing a verdict in favor of 


certain defendants, participants in a joint wrong, affords no 
ground of complaint to co-defendants jointly and severally 
liable with them. Cleland v. AndersOn...cccccserecccces 


Presumptions. 


See also CRIMINAL Law AND PROCEDURE, 5, 


21. 


22. 


23. 


24, 


Error must affirmatively appear, and, in the absence of a 
bill of exceptions, the presumption is that the judgment is 
sustained by sufficient evidence. Spargur v. Prentiss...... 


Where an answer in an equity suit to modify a judgment 
pleads former adjudication, and the plaintiff puts such 
plea in issue by a denial, in the absence of a bill of excep- 
tions, it will be presumed that the action of the trial court 
in not sustaining the plea is supported by sufficient evi- 
dence. Spargur v. Prentiss... 


Co ey 


Where affidavits on the issuance of a temporary order of 
injunction are not preserved in a bill of exceptions, this 
court will presume that they were sufficient to support the 
allegations of the petition and warrant the issuance of the 
order. State v. JESSen......ccseeeens 


Plaintiff in error must bring a sufficient transcript of the 
record to show error affirmatively; and the proceeding will 
fail if there is not enough on the face of the transcript to 
cause the judgment to appear necessarily erroneous. Stew- 
Art 0. ROSENGTEN... cc cceccccccccevvcececvcscccncsnsens 


287 


728 


. 835 


252 


222 


222 


515 


446 
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Appeal and Error—Continued. 


265. 


26. 


27. 


It is the duty.of the plaintiff in error, in all cases, to point 
out the errors by reason of which he claims the judgment 
should be reversed, and unless the error is affirmatively 
established by the record, the judgment: will be affirmed. 
Nothdurft v. City of Lincoln........ siglo wise: eressisietela%s o2he date 
The inferences which may be drawn from the testimony in 
determining the propriety of a direction to find a verdict for 
one of the parties, must have some reasonable foundation in 
the facts shown. Nothdurft v. City of Lincoln.........00. 
In a case where a verdict has been directed by the trial 
court, the reviewing court will assume the existence of 
every material fact which the evidence of the complaining 
party establishes, or tends to prove. Nothdurft v. City of 
D6), Sesieavwie Soeeea emo adlen obiece 
Questions Not Raised Below. 


See also ante, 3. CriminaL Law anp PROCEDURE, 6. 


28. 


29. 


30. 


31. 


The objection that there was a misjoinder of parties plaintiff 
can not be urged for the first time on appeal. Thompson 
v. Rush .......0. Bidi.o faliete! g/Gi ese eialsigha ate WAG RS RI te See ee anes 
Instructions not excepted to will not be Teviewed. Engel 
DS DOGO: aie et ae wails BES lafacaend Sie eee tod ee weds oh a deek citi aa 
Where an instruction assumes to define the whole law of 
the case, and omits a material element from the definition 
given, it is reversible error, which may be relied upon, al- 
though no proper instruction has been requested by the 
party seeking to take advantage of the defect. City of 
South Omaha v. Hager..... w Www SyS iw. ocein sb eee os ehere-wle oe ercteaat 
Where an instruction assumes to define the whole law of 
the case, and omits a material element from the definition 
given, it is reversible error, which may be relied upon, 
although no proper instruction has been requested by the 
party seeking to take advantage of the defect, unless such 
instruction is justified because the evidence requires a find- 
ing adverse to the defendant upon the issue as to such fact. 
City of South Omaha v. Hager... ..cccccccccccccecccccecs 
Questions of Fact, Verdicts.and Findings. 


See also CRIMINAL LAw AND Procepure, 7, 8. 


32. 


33. 


A finding by the trial court, sustained by sufficient compe- 
tent evidence, will not be disturbed on appeal. Rank v. 
ROT VOY asain ese ein we Sak bs abies Bb eles ba ae Re New ek weeee's 
An order of the district court based upon written evidence, 
and also the evidence of a witness upon oral examination 
in the presence of the court, will not be reversed if the evi- 
dence of such witness, if believed, will support the order, 
unless such evidence is clearly inconsistent with the estab- 
lished facts in the case. Male v. Dahlgrin.........0.ccees 
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Appeal and Error—Continued. 


34. 


35. 


36. 


37. 


38. 


39. 


40. 


The findings of a referee oa questions of fact have the force 
and effect of a verdict of a jury, and will be confirmed when 
supported by sufficient evidence. State v. Davis.......... 


Where there is some competent evidence tending to estab- 
lish every fact in issue, the verdict will not be set aside on 
the ground that-it is not sustained by the evidence, unless 
such verdict is clearly wrong. Seyfer v. Otoe County..... 


Where there is some competent evidence to establish every 
fact necessary to sustain a verdict, and the court are unable 
to say, upon an examination of the record, that it was 
clearly wrong, such verdict will not be set aside on the 
ground that it is not sustained by the evidence. Lindell v. 
Deere, Wells & CO... cesecuccccececcncetsccvcessccsvcssce 


A judgment rendered on conflicting evidence, will not be 
disturbed in this court unless clearly wrong. Pazton v. 
COE 5 i dejeavaictaleca eee. bard oa Sven Bice iieie’s 5 tardioeves eee ree 


The finding of the trial court upon contradictory testimony 
will not be disturbed if supported by sufficient competent 
testimony. Kendall v. Selby... .ctecscccccrsccsccscsceces 


Though money due on an unsettled book account will only 
bear interest at the rate of 7 per cent., beginning six months 
from the date of the last item, yet where, in a suit on such 
account, evidence is introduced showing that at the time 
the goods were ordered it was agreed between the parties 
that the account should draw interest at 10 per cent. after 
a certain date, and, on conflicting evidence on that point, 
the jury allowed such interest, the verdict will not be set 
aside for that reason. Lindell v. Deere, Wells & Oo........ 


Evidence held sufficient: ; 

To show that a mortgage had not been altered. Conkling 
vw. Levie ...... eee Bayete Geese duareere & sete teen eee ene es A LB2, 
To sustain finding ‘that wife was bona-fide owner of prop- 
erty involved in creditor’s bill against husband. Jayne 
VU. HYMEL occ cece eeeeeees shararar'g Sse vopar ut wievs 6 eve eyeieielpiare:ke'd arb areuete 
To sustain finding of referee that county had population of 
less than 8,000, and therefore relator was entitled to hold 
office as clerk of district court. State v. Davis............ 
To support findings in favor of certain alleged fraudulent 
grantees. Ayers V. WoOlcott.......ccceeceeeee wieeiialeteie wre Oe 
To support a finding that certain conveyances were fraud- 
ulent as to creditors. Sheldon v. Parker..........c0..000- 
To sustain verdict for plaintiff in action against city for 
personal injuries caused by a defective viaduct. City of 
South Omaha v. Wrzesinski.......... Sioa Sed shea 0S Sieve sree ave 
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Appeal and Error—Concluded. 
41. Evidence held insufficient: : 
To sustain finding of nonliability of stockholders. Hamil 


ton Nat. Bank v. American Loan & Trust Co....... eieteaeevers 67 
To sustain verdict for plaintiff in action for breach of 
covenants: of warranty. Merrill v. Suing..... Cea leewas ww 404 


To show waiver of right of next of kin of deceased un- 
married person to control his place of burial. McEntee 


@. Bonacum ........66. Seuaue Gree Ss S bia 7s, 050, 8:40 aie og Siete ns-4 @ Sint evans 651 

To sustain finding of nonliability of sureties on trustee’s 

bond. Thompson v. Rush... ccccccccccees Sttaw Seitieieee 758 
Record. 7 


See also ante, 21-26. 

42. A clerk is not required, in certifying a transcript, to state 
in his certificate the date at which the paper is filed. If the 
certificate states that the instrument is a true copy of the 
original and if the copy shows the proper filing mark, it is 
sufficient. Pounp, C., in concurring opinion. Brown v. 
Chicago, R. I. & P. R. Co..... sie eas Sodele de ceeneSh ues 106, 114 

Right of Review. 

See also Brinces, 6, 7. 

43. At a term of court subsequent to that at which the motion 
for a new trial was overruled, the unsuccessful party asked 
the court to render judgment on the verdict. Such party 
was not thereby precluded from obtaining a review of 
errors in the supreme court. Carlson v. Benton.......... 486 


Appearance. 

A general appearance without objection waives any defect 
in jurisdiction of person of defendant. McCormick Har- 
vesting Machine 00. v. Scott... cccccvcccceccecceceee saree 499 


Arbitration. See Contracts, 2, 3. INSURANCE, 5, 6. 
Argument of Counsel. See Criainat Law AND Procepure, 29-32. 


Assessment. Seo INSURANOE, 7, 8. MoniciraL Corporations, 1-4. 
TAXATION. 


Assets. See BANKS AND BANKING, 1. 


Assignment of Errors. See APPEAL AND Wreoz, 2, 3. Crrm- 
INAL Law AND PROCEDURE, 1. 


Assignments. See Morreaegs, 1, 2. 


Associations. 
A voluntary association, unincorporated, which is not organ- 


ized to carry on some trade or business, or to hold property 
in the state, and does not in fact carry on a trade or busi- 
ness or hold property therein, can not sue or be sued as 
puch. Oleland v. Anderson. ....ceccccccccsccvescscccsces LOB 


950 


INDEX. 


Attachment. 
Trial of right to property attached. See Justices or THE 


PEAcs. 


Attorney and Client. 
Argument and conduct of counsel, See CriminaL Law anp 


PROCEDURE, 29-32. 


Award. See Mownician Corporations, 13-16. 


Bailment. 


1. 


Defendant conducted a bath-house, in which was a large 
swimming pool, patronized by large numbers of people. 
The dressing rooms in connection with the swimming pool 
were not provided with locks, but a large number of drawers 
were provided in the office, in which the customers were re- 
quested to place their valuables. The proprietor of the 
bath-house was a bailee for hire of valuables so deposited, 
inasmuch as the deposit was a necessary incident to the busi- 
ness in which the bailee made a profit. Sulpho-Saline Bath 
Co. v. Allen..... Bioiers: 3.ayaajeid aioe 


Having received property as bailee, the burden is on the 
bailee to show that it was lost without negligence on his 
part. Sulpho-Saline Bath Co. v. Allen.........000 


eee enee 


Bankruptcy. 


1. 


Actions by Trustee. 
A trustee in bankruptcy must, in certain cases, resort to 
the courts of the state to recover property of the bankrupt 
fraudulently conveyed. In such cases he is entitled to all 
remedies and all relief that would be afforded any other 
party litigant under the same facts. Sheldon v. Parker.... 


‘Where a person has been declared a bankrupt under the act 


295 


295 


610 


of congress approved July 1, 1898, the trustee appointed in - 


that proceeding may maintain an action to set aside a con- 
veyance made by the bankrupt at any time within two 
years after the estate has been closed, provided the action 
was not barred by the laws of this state at the time the 
petition in bankruptcy was filed. Sheldon v. Parker...... 
BRreck V0. HaMlon..ccccccccccccccccccsccccesccccccesesser 


Discharge. 


. The discharge of a bankrupt is only personal to himself, 


and does not affect any lien, either by contract or by judi- 
cial proceedings, against property. Pazxton v. Scott 


. The question of fraud in conveyances made prior to July 1, 


1898, could not be determined in a hearing on application 
by a bankrupt for his discharge in the bankrupt proceed- 
ings. Paxton v. Scott... ... ccc cc ccc ccc en ewe cece eee ee enee 


610 
451 


385 
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Bankruptcy—Concluded. 
Property Which Passes to Trustee. 
5. The bankrupt act vests the assignee with title to all prop- 
erty conveyed by the bankrupt in fraud of creditors, and 
he may recover the interest of the bankrupt in the property, 
whether any creditor was in position to attack the transfer 
or not. Sheldon v. Parker... .. ccc cece cece ccc cesaeeee 610 


6. Under section 70 of the bankruptcy act of 1898 [U. S. Com- 
piled Statutes, 1901, p. 3451}, a cause of action which would 
‘survive and pass to the personal representative of the plain- 
tiff, so that the avails thereof would be distributed in the 
administration of the estate, will pass to his trustee in 
bankruptcy. Cleland v. Anderson........ccceeeee sescecee 252 


7. An action for tort pending at the time of bankruptcy 
passes to the trustee of the bankrupt, and a purchaser and 
assignee thereof claiming under a trustee’s sale may satisfy 
the claim. Cleland v. Anderson... ..ccccccccscccccecceene 202 


8. Where the state statutes make a distinction between a 
plaintiff's interest in a pending action and his cause of 
action before suit brought, making the one assignable in 
cases where the other is not, the interest of a bankrupt in 
a pending action, which he might sell and assign, and of 
which his creditors might have the benefit on administra- 
tion of the estate, is to be held “property,” within the pur- 
view of subdivision 5, section 70, national bankruptcy act, 
rather than a “right of action’ under subdivision 6. 
Cleland v. ANGETSON...cccccessceccnccescees Biencwic ei eeveee 273 

9. A right of action for tort, is not property within the 
meaning of the national bankrupt act; and, even though 
an action is pending thereon, such right does not pass to 
the trustee in bankruptcy. Cleland v. Anderson.......... 276 


10. An action for conspiracy whereby plaintiff was “driven out 
of business as a dealer’ in lumber,’ under section 11, 
chapter 91a, Compiled Statutes, 1901, is an action in tort, 
and does not arise “from the unlawful taking or detention 
of, or injury to, his property,’’ within the meaning of the 
federal bankrupt act. Cleland v. Anderson.......seeeeeees 276 
Banks and Banking. 
Assets. 
1. The liability of stockholders of a banking institution under 
section 7, article 11b of the constitution, is not an asset 
of the corporation, but a subject-matter wholly distinct; 
and a receiver can enforce such liability only at the in- 
stance of the creditors, by direction of the court, and then 
only after the claims of the creditors have been judicially 
ascertained, and the assets of the corporation exhausted. 
Hamilton Nat. Bank v. American Loan & Trust Co......... 67 
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2. 


x 


Bar. 


Liability of Stockholders. 
In order to constitute a corporation a banking institution 
within section 7, article 11b of the constitution, providing 
that stockholders in such a corporation shall be individually 
liable to its creditors for a certain amount, it is not neces- 
sary that the corporation exercise all the functions of 
banking corporations. Hamilton Nat. Bank v. American 
Loan & Trust Co..... ee EE TICE TO OTE 


. In determining whether a corporation is a banking institu- 


tion within the meaning of section 7, article 11b of the 
constitution, the court will look to its articles of incorpora- 
tion, its declared objects, the character of the business 
transacted, and the construction which the officers place 
on its charter powers in the management of its affairs, 
if such construction was not unwarranted by the charter, 
Hamilton Nat. Bank v. American Loan & Trust 00........6. 


. A corporation filed articles providing that the general 


nature of its business woyld be to negotiate loans, pur- 
chase and sell notes, mortgages, stocks and bonds, borrow 
money, receive money on deposit, and execute trusts. It 
received money on deposit, paid it out on checks, and 
bought and sold commercial paper and exchange on other 
cities. Under section 7, article 11b of the constitution, 
it was a bank, so as to render its stockholders liable for its 
debts. Hamilton Nat. Bank v. American Loan & Trust Co.. 


Evidence examined and found not to sustain a finding and 
judgment that stockholders were not liable under section 
7, article 11d of the constitution. Hamilton Nat. Bank v. 
American Loan & Trust Co....... ibaa ered ehatele ste aid sierspedeiere 


See JupGMENT, 1-4. 


Best and Secondary Evidence. See Evinence, 6-8. 


Bill of Exceptions. See APPEAL AND Error, 21-23. 


Bills and Notes. See ALTERATION oF INSTRUMENTS. 
Assignment of note secured by mortgage. See Morreaces, & 


1. 


Actions. Pleading. 
In an action on a promissory note, an averment by the 
holder that he caused due notice of dishonor to be served 
on the last indorser but one is sufficient, in the absence of 
a motion to make more specific, to admit evidence that the 
notice was given to the last indorser and by him trans- 
mitted to the one next prior. Oakley Vv. Carr....cccereeeess 


2. An allegation that the executors of the estate of the payee, 


by virtue of the authority in them vested, sold and as- 
signed the note to plaintiff in a suit thereon, for a 


67 


67 


51 
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Bills and Notes—Oontinued. 


» 


1. 


full and valuable consideration, is sufficient to raise the 
presumption of a valid sale, and that thereafter neither the 
estate nor the executors had any interest in the note or 
the mortgage security. Guthrie v. Treat......sseccvccooes 
Bona-Fide Purchasers. 
Where a negotiable promissory note has been, before 
maturity, duly indorsed and delivered in escrow, with the 
contract of its purchaser to convey in consideration of it 


‘certain land, and proceedings were necessary to enable the 


purchaser of the note to convey the land and carry out 
the contract for which the note was taken, the fact that 
such proceedings were not completed, and the contract 
not fulfilled, and the note not delivered by the depositary 
to the purchaser until after it matured, will not deprive 
the buyer of the rights of a bona-fide purchaser before 
maturity, where he has completed the transaction in igno- 
rance of any defense. Cunningham v. Holmes.........+.. 


Consideration. 
The recital of a consideration is not always conclusive. 
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415 


123 


Opinion by Hastinas, C. Davis v. Thomas......seeeees +26, 32 


Negotiability. 
A promissory note is not rendered non-negotiable by an 
agreement to pay the sum named “with exchange” on a 
point other than that at which it is payable. Haslach v. 


WNP cvicnseeccvecsecscevsedeccvosvecdvervcecsctnesdeccaees 


. A provision in a note and mortgage that, in case of de- 


fault in some particular, the debt shall draw a higher rate of 
interest than would otherwise be the case, is in the nature 
of a penalty, is non-enforceable, and its incorporation in 
the note does not affect its negotiability. Kendall v. 
LU) CeCe eee REE CROC eee eee ee ee wie hers 


A promissory note and the contemporaneous mortgage se- 
curing it, are to be construed together, and all persons 
charged with notice of the conditions of the mortgage are 
bound by its terms affecting the negotiability of the note. 
Eeendall v. S€IDY. .ccccccvccccccccsccscccssscccccsccsccscns 


A provision in a mortgage, which by the terms of the note 
to secure which it is given is made a part thereof, that the 
mortgagor shall pay taxes on the premises, and, on his 
failure to do so, the holder may pay the same, and the 
mortgage shall stand as security for such payment and 
interest thereon, does not affect the negotiability of the 
note. Kendall v. Selby..... winie-o/erdi Sia cies o/alee'e-s sie. nicve eevee ei 


A provision in a mortgage, which by the terms of the note 
to secure which it is given is made a part thereof, that on 
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failure to comply with any of the conditions of the mort- 
gage, the whole debt shall become due and payable without 
notice to the mortgagor, does not affect the negotiability 
of the note. Kendall v. Selby..... ads socerés stp lore: wi'e esose aivesea-eterete 

Notice of Dishonor. 

10. Notice of dishonor of a promissory note is sufficient if 
sent to the last indorser by the first mail of the day follow- 
ing dishonor, even though such indorser is an agent for 
collection merely, and he is entitled to one additional day 
to notify the indorser immediately preceding him. Oak- 
ley v. Carr........ Teer e eer eT piste eh hemes ive sea 


11. Where the last indorser of a note receives notice of dis- 
honor on Saturday, his notice to the next prior indorser is 
timely if served on the following Monday. Oakley v. Carr.. 

12. The notice served by the last indorser of a note on a prior 
indorser need not be actually prepared by him, but he may 
adopt and utilize a notice sent him by the protesting 
officer, addressed to the next prior indorser. Oakley v. 
IT said ciacdts Said Sie ied erie sdctiee bat tng Eco Beet a Satine oracatnn se teevet 

Presentment for Payment. Time. 

18. In order to hold the drawer liable on his check, it must 
be presented not later than the next day following its 
receipt, where the payee receives it in the place where 
the bank is located; and the holder is not relieved from 
this obligation by the facts that the check was received 
after banking hours and that collections were made 
through a clearing-house. Hdmisten v. Herpolsheimer Co.. 


14. It is the duty of the holder of a check, if he receives it 
after banking hours, to present it during banking hours 
of the next day, if the bank is located in the same town; 
if not, then to forward it by mail the next day. On re- 
hearing, Sepawick, J., dissenting. Edmisten v. Herpol- 
BREUNEL CO. ne cacccvcccccensescccceccrecerversewesenvesece 


Boards. 
Liability of city for torts of independent board. See Mut- 
NIcIPAL CorPORATIONS, 18, 19. 
Of equalization. See Municipat Corporations, 4. 


Bona-Fide Purchasers. See Bints anp Notes, 3. 
Bonds. See PRINCIPAL AND SURETY. TRUSTS. 


Boundaries. See ADVERSE POSSESSION. 
Acquiescence. 
1. Where a division line, supposed to be the true line estab- 
lished by the government survey, has been acquiesced in 
by the parties interested for more than ten years, it is con- 


60 
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Boundaries—Concluded. 


clusive of the location of the boundary line. Clark v. 
TRHOTNOUTY wocccveveace pnw bee Leta KES RAGRO SERRE RENE 


Evidence. 


. In determining boundary lines between lands, the testi- 


mony of a non-expert, who claims to have located the line 
from government monuments then in existence, may be 
accepted by the jury in preference to that of surveyors who 
have subsequently located a different line independently 
of such monuments. Baty v. Elv0d...ccee cess cscs eceeee 


Government Surveys. 


. If the location of section and quarter section corners by 


the original government survey can be ascertained, they 
are not to be moved, but will control all other surveys; 
but when the marks of the government survey have been 
obliterated, and the location of the corners by that sur- 
vey can not be established by witnesses who know where 
they were located, resort must be had to other evidence, 
and in the absence of any other proof, the measurements 
indicated by the field notes of the government survey must 
control. Clark v. TROTNDUTG.... 0. cece cece cere ca ee eees 


Questions for Jury. 


. Whether a division line has been agreed upon as the line 


established by a government survey, or has been ac- 
quiesced in as the true division line, is a question of fact 
to be submitted to the jury in a proper case. Clark v. 
Thornburg ....cseee a a etave Mae el edbie eiele eee eee 25 Settee weeks 
Plaintiff's showing the United States survey field notes, 
when applied to the land in dispute by a competent sur- 
veyor, supported his contention as to the boundary line in 
dispute, held sufficient where the monuments of the gov- 
ernment survey are no longer recognizable, to take that 
question to the jury, notwithstanding a former owner swore 
to the other location of the line as having been originally 
made from the government quarter-corner mounds. Baty 
v,. Elrod ....... HE Ae VER Ck RAE SR BRENT fata joie iere-br elie" aesateie 


Variance in Line of Survey. Distribution. 


. Where, on a, line of the same survey and between remote 


corners, the whole length is found to be variant from 
the length called for, it is not to be presumed that the 
variance was caused from a defective survey of any part, 
but it must be presumed, in the absence of circumstances 
showing the contrary, that it arose from imperfect measure- 
ment of the whole line, and such variance must be dis- 
tributed between the several subdivisions of the line in 
proportion to their respective lengths. Brooks v. Stanley.. 


Breach, See Covenanrs. INsuRANCE, 9, 10. SALEs, 36. 
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Bridges. 


1. 


Joint County Bridges. 
The liability of a county to contribute for the cost of the 
construction or repair of a bridge on a highway along the 
line between that and an adjoining county is purely stat- 
utory, and is based on sections 87, 88 and 89, chapter 78, 
Compiled Statutes. Saline County v. Gage County........ 
When a bridge is constructed on a county line and the 
entire cost thereof paid by one county, no cause of action 
arises against the adjoining county for contribution, in 
the absence of a contract in that behalf to which the latter 
county isa party. Saline County v. Gage County.......... 


. Where repairs on a bridge on a county line are paid for 


wholly by one county, in the absence of a contract in that 
behalf, to which the other county is a party, no cause of 
action arises against the latter unless it has refused to 
enter into a contract therefor. Saline County v. Gage 
COUNTY corcrecccccvvcccccces bb side R 83S ere wieee ee Siateuavs eeiare-e 


. That a county allowed the work of construction of a bridge 


on the line between it and an adjoining county to proceed 
without objection, and, when completed, graded. the ap- 
proaches to the bridge, and that its inhabitants used the 
bridge, would not estop such county nor its taxpayers from 
denying the validity of a claim presented by the adjoining 
county to the latter county for half the cost of such bridge. 
Saline County v. Gage County..........08- eeietéiciest ove ece'e-ba6 


. A county can become obligated to contribute towards the 


expenses of building a bridge over a stream upon a bound- 
ary line between itself and another county, either by en- 
tering in the first instance into a joint contract for the 
construction of such bridge in the manner prescribed by 
statute, or by subsequently ratifying a contract for that 
purpose. Saline County v. Gage Oounty.........-.-..+6-. 


. That a county board allowed the claim of an adjoining 


county for one-half the cost of a bridge erected on the 
county line, is not available as an estoppel on an appeal 
from the order allowing such claim. Saline County v. 
Gage COUNLY 2. creccceccccc reece secre ree ne es enrrteereeee 


. When the county boards of adjoining counties have at- 


tempted to enter into a joint contract for the purpose of 
erecting a bridge over a stream dividing such counties, but, 
by reason of the neglect of requisite formalities, one of 
such counties fails of becoming obligated thereby, and the 
other, in good faith, and pursuant to the contract, builds 
and pays for the bridge, the former may ratify and con- 
firm the contract by the allowance in behalf of the latter 
of a claim for one-half the contract price of the structure, 
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and a taxpayer can not defeat or annul such ratification by 
appealing from the order of allowance. Saline County v. 
Gage County ...ccccccccccscccccccccccsccccscscsccsceses B44 


8 Chapter 78, Compiled Statutes, entitled “Roads,” in so far 
as it relates to the. building of bridges over streams di- 
viding counties, is not in violation of the constitution. 
Cass County v. Sarpy County.....ccccceccseccsses eeveeee 478 


9. A county is excused from contributing toward the expense 
of repairing a bridge over a stream dividing it from an 
adjoining county by the fact that the county making the 
repairs did so in violation of the law regulating the man- 
ner of making such repairs on bridges for the maintenance 
of which it is solely responsible. Cass County v. Sarpy 
COUNTY .cecscccnsaccccscces uibiele blsietuce ates c5.0. 010%, 6 0046i0(6 or0ecececere 473 
See also Counties anp County Orricers, 1. 


Liability for Injuries. Actions. 

10. In constructing and maintaining a bridge for public use, a 
municipality ts not limited in its duty by the ordinary 
business use of the structure, but is required to provide for 
what may be fairly anticipated for the proper accommoda- 
tion of the public tn the various occupations which may 
be pursued in the locality. Seyfer v. Otoe County......... 666 


11. In an action against a county by. the administrator of the 
estate of a deceased person to recover damages alleged to 
have been caused by the breaking down of a bridge while 
the deceased was attempting to cross it with a steam 
traction engine and separator, it is for the jury to deter- 
mine whether the bridge was properly constructed and 
maintained, and whether the use the deceased was making 
of it, was unusual and extraordinary, and such as the 
county was not bound to anticipate. Seyfer v. Otee County, 566 


- Brokers. 
Fraud of Broker. 


1. An agent authorized by contract to sell real estate to any 
purchaser thereafter to be secured is not guilty of fraud 
for failing to disclose the identity of a prospective pur- 
chaser, where it appears that the vendors neither asked 
nor made any attempt to ascertain who such purchaser 
was. Rank v. Garvey..... stag anette acute fore 6 Siig Besa DiSheseeeeteve eis ens 167 


Ratification of Broker’s Acts. 

2. Where one authorizes an attorney in fact, by power duly 
signed and acknowledged, to make a certain contract for 
the purchase of land with certain parties and of a certain 
date, and subsequently ratifies the action of his attorney, 
it is Immaterial whether he knew all the terms and con- 
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ditions of the contract at the time it was made, and he will 
be bound by the contract made by such attorney. Rank 
DE GOTVCY 555s sw dai b bie a 0s ws SEA SN Se wag Slasage Ridlwi OA aw ee 


Building and Loan Associations. 


1 


Foreign Associations. Usury. 
A foreign building and loan association, which reserves a 
- greater rate of interest than $10 per year on the hundred in 
a contract for the loan of money in this state, is not ex- 
empt from the penalties of the usury laws. Anselme v. 
American Savings ¢ Loan Ass’n...... icaue lore aacOsenere"ece) rae aie a8 
A contract which provides for 6 per cent. interest, pay- 
able monthly, on a loan of $1,500, and also for a premium 
of $1,500, to be paid by the borrower by taking stock of 
that amount in a foreign corporation, which has not com- 
plied with the state laws regulating building and loan 
associations, and making monthly payments on such stock 
of $9 each share until the sum is matured, is usurious. 
Anselme v. American Savings & Loan AS8’'N....cceceeeeee 


Burden of Proof. See ADVERSE PoSSESSION, 6. BAILMENT, 2. IN- 


STRUCTIONS, 4, 5. 


In action on trustee’s bond. See Trusts, 3. 
In action to set aside fraudulent conveyance. See FRAUDULENT 


CONVEYANCES, 4. 


Of error on review. See APPEAL AND Error, 24-27. CRIMINAL 


Law AND PROCEDURE, 5. 


On settlement by administrator. See ExecuTors anp ADMIN- 


Burial. 


ISTRATORS, 3. 


See Drap Boptzs. 


Carriers. 


1. 


8. 


Authority of Agents. 
An agent employed to solicit traffic for a railroad company 
having no line in this state, has implied authority to bind 
his principal for the safe delivery of goods at a point be- 
yond its own line, and to contract over what road beyond 
that line the property shall be transported. Fremont, LE. 
¢€ M. V. R. Co. v. New York, C. & St. L. BR. Co......... eee 
New York, C. é St. L. R. Co. v. Fremont, HE. d M. V. R. Co:. 
Injury to Live Stock. 
Where a shipper agrees to personally accompany and care 
for live stock transported, and is given free transportation 
and supplied with the proper facilities, he can not com- 
plain of an injury arising from lack of watering through 
his own fault. Chicago, St. P.. M. d O. R. Co. v. Schuldt.... 
Limitation of Liability. ; 
Carriers have a right to contract against their assump- 
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Carriers—Concluded. 
tion of liability that accrues to them merely as _ bailees, 
and not as carriers. Chicago, St. P., M. d O. R. Co. v. 


48 


4. An agreement that the shipper shall accompany the stock © 


and be responsible for its care, when proper facilities are 
supplied, is not a limitation of the carrier’s liability, for- 
bidden by article 11, section 4, of the constitution. Ohicago, 
St. 'P., M. & O. R. CO. v. SCHULAE. . oc ccc cncces cece vncncvene 


§. Although a railroad company enters into a joint contract 
with another company for the transportation of goods to a 
point beyond the end of its own line, it is competent for 
it to enter into an express contract with the shipper limit- 
ing its liability to the transportation of the property over 
its own line. Fremont, E. d M. V. R. Co. v. New York, C. 


E& St. L. BR. CO... cee cee eee ale Sore ie ean evalerd, 6s6-Ai'e'6 Me 19) 0: ee accJare 
New York, C. ¢ St. L. R. Co. v. Fremont, H. &d HW. V. R. Co.. 
Census. 


The United States census reports, showing the population of 
a county, are not conclusive evidence that the population 
is in fact as given in such report. State v. Davis....... fs 


Certificate. See APPraL aND Einzor, 42, Taxarion, 1.- 
Certiorari. See APPEAL AND ERROR. 


Character. See CrrminaL Law anp Procepure, 9, 10. MaLicious 
PROSECUTION, 2. WITNESSES, 1, 2. 


Chattel Mortgages. 
Sufficiency of title of act relating to release. See STATUTES, 5. 


1. Mortgagees holding mortgages of various priority on the 
same goods, who are jointly in possession of them, may join 
in an action against the sheriff for depriving them of pos- 
session and converting the goods to his own use. Trompen 
VM. Yates ..cccereccscrcreces Berar error Serer ee ee 

2. Where chattel mortgagees hold mortgages of various pri- 
ority on the same goods, the fact that one mortgage, ex- 
ecuted-:at the-same time and as a part of the same trans- 
action, was without consideration, will not impeach the 
other mortgages, where the parties act in good faith, sup- 
posing the first mortgage valid. Trompen v. Yates...... 


Checks. See Brius anp NoTEs. 


Claims. See GuaRpIAN AND WakbD. STATE AND STATE OFFICERS. 
Against county for construction of bridge. See Brinaces. 
Evidence as to lost claim filed against city. See EVmeNce, 

1, 6-8. 
Necessity of filing claim for award. See MUNICIPAL CoRPOBA- 
gions, 13.° °° a y i Be ; 
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Clerks of Courts. See Statutes, 9. 

The statute provides that the county clerk shall be ex- 
officio clerk of the district court in counties having less 
than 8,000 population. Quo warranto to test the respond- 
ent’s right to hold such office. Action by attorney general 
on behalf of relator, the county clerk. Crucial question, 
Did county have less than 8,000 inhabitants? Referee 
found for relator, Sustained cn the evidence. State v. 
Davis ..csscrecoee dia Suiguanasose 6 Salo: i0 8 ee asdies tia 6 Wiese sb oxe, 3:9 018 6:8 eae 


Collateral Attack. See Jupa@MENT, 5. 
Combinations. See Monopo.ies. 
Common Carriers. See CARRIERS. 
Common Law. See MARRIAGE. 
Compensation. See EMINENT DOMAIN. 


Complaint. See Crimmnat Law AND Procepure, 26. INDICTMENT 
AND INFORMATION. 


Conditions. 

; Precedent to action to set aside fraudulent conveyance. Zee 
FRAUDULENT CONVEYANCES, 10. 

Precedent to foreclosure of mortgage. See Morteagas, 4. 


Consideration. See Bitts anp Nores, 4. FRaAupUuLERT Cun sBe 
ANCES. 


Conspiracy. See Evipence, 2, 3. MONOPOLIES. 


Constitutional Law. See Fines. SEARCHERS 4B SXIZURES, 
STATUTES. TAXATION, 8-12. 
Double punishment. See CrimnaL Law AND PROCEDURE, 27. 
Construction of Constitutional Provisions. 

1. In construing constitutional provisions, the rule prevails 
that words shall be given their ordinary meaning, except 
‘where the context makes it plain that they have been used 
in a technical sense, Hamilton Nat. Bank o. American 
Loan & Trust Go. .cccccccoccecsacencvacscccccsnscssscese 


Due Process of Law. 

2. Annotated Statutes, section 9885, providing that all 
unclaimed fees and césts which have been paid and not 
demanded for two years shall be paid in by the justice 
or cherk under whose contro] such unclaimed fees or costs 
may be, to the school fund of the respective counties 
where such money belongs, is not unconstitutional as 
divesting the persons to whom the witness fees belong of 
their property without due process of law. Douglas County 


0. MOOTES cepececccccccccccccenscccccscacsscecsescesesss 
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Imprisonment for Dedt. 

3. Section 23 of chapter 50 of the Compiled Statutes provides 
that the payment of fines for the benefit of the school fund, 
imposed by that section and those preceding on one con- 
victed of the illegal sale of intoxicating liquor, may be 
enforced by imprisonment. The fine is in fact a punish- 
ment, so that the enforcement of its collection by imprison- 
ment is not in contravention of the constitution, which pro- 
hibits imprisonment for debt. Sothman v. State.......... 302 


Right of Review. 
4 Section 24 of the Bill of Rights, declaring that the right to 
be heard in all civil cases in the court of last resort by 
appeal, error or otherwise shall not be denied, is satisfied 
by any one of the proceedings specified. The remedy is in 
the alternative. Sotnhman v. State.........0.-..00- Davacvecae 302 


Special Privileges or Immunities. 

5. Chapter 91a of the Compiled Statutes, 1901, defines and 
prohibits trusts, but provides that nothing therein shall 
be construed to prevent any assembly or association of 
laboring men from adopting such regulations as they may 
think proper with reference to wages. The exception of 
labor unions from the operation of the statute, is not con- 
trary to the constitutional prohibition (constitution, art. 
8, sec. 15) of the grant of special or exclusive privileges 
and immunities. Cleland v. Anderson.......... ebiee 0S oes . 252 


Consuls. 4 
Authority of consular officer to take affidavit. See ArrmavitTs. 


Continuance. See CrrwinaLt Law Anp PRocepuRE, 38. 


Contracts. See Carriers. SALES. SpPeciric PerrorMaxce. STATUTE 
OF FRAUDS. 
By guardian. See GUARDIAN AND WARD. 
Construction. See VENDOR AND VENDEE, 3. 
Parol evidence. See Evipence, 18. 
Public contracts. See Brinces. CouNtTIZs aNp County Or- 
FICERS, 1. 


Agreements Contrary to Public Policy. 

1. Contracts of a corporation, in consideration of stated pay- 
ments to it, by which it professes to assist the holders of 
its contracts in the purchase of homes and in payment of 
the same, where under its scheme some of the contributors 
can obtain no assistance for more than 70 years, are un- 
lawful, as against public policy. State v. Nebraska Home 
2/, ee Moaielets seca stadt wndannsetean nee boat oh eles 349 
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Arbitration. 


See also INsunaNce, 5, 6. 


2, 


An agreement by which parties stipulate in advance not 
to enforce in the courts a substantial right which may 
subsequently be involved in dispute between them, but to 
submit such right to a private tribunal, though other ques- 
tions involved may be reserved for adjudication by the 
courts, can not be enforced. Hartford Fire Ins. Co. v. Hon, 


. An agreement between parties to a contract that neither 


shall maintain a sult thereon after breach, but that all 
differences shall be settled by arbitration, is without bind- 
ing force. Hartford Fire Ins. Co. v. Hon.........eveeeee 


Contribution. See Brmass. 


Conversion. See TRovER AND CONVERSION. 


Conveyances. See Corporations, 2. FRAUDULENT CONVEYANCES. 


Homestead, 2. VENDOR AND VENDEE. 


Corporations. 


1. 


Costs. 


Dissolution. 
A corporation, organized under the laws of this state, 
which is engaged in a business forbidden by statute, or 
unlawful as against public policy, may be deprived of its 
charter and dissolved by proceedings in quo warranto. 


555 


555 


State v. Nebraska Home Co0.......-.se00e aialeie b.0ie,e > Sw starters 349 


Estoppel to Deny Corporate Powers. 


. A party to a contract for the sale of realty to a corpora- 


tion, under which the corporation has erected valuable im- 
provements for its business, is estopped to assert that such 
property was not necessary for its business. Coleridge 


Creamery Co. v. Jenkins. ........cc eee er ebbce Stare rates bre S-suase- vee, 


Service of Summons on Foreign Corporation. 


. A manager of an agency established in this state by a for- 


eign railroad corporation for the purpose of soliciting traffic 
over its line of road is a “managing agent,” within the 
meaning of the statute with reference to service of sum- 
mons on such corporations. Fremont, HE. &d M. V. R. Co. 
v. New York, C. & St. Li. BR. CO... cc ecccwscwevececececees 
New York, 0. & St. L. R. Co. v. Fremont, E. é M. V. BR. Co., 


Who May Question Ultra-Vires Acts. 


. The state is the proper party to inquire whether a corpora- 


tion is acting ultra vires; and quo warranto is the remedy. 
Opinion by Pounp, C. Coleridge Oreamery Co. v. 
TONKING ccccccccecscces meats eels aleceta aan ove'e wale ores ayarete%e 129, 


Statutory provision allowing costs as taking property without 


due process of law. See ConstTiTuTIonat Law, 2. 


129 


159 
159 


131 
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Costs—Concluded. 
; Right to Tax Costs. 

1. No costs of any kind can be taxed in a case, unless the 
statute makes provision therefor. Douglas County 2. 
Moores .......00.06 ei einie tie sieditud-sanece eee perele 8 Seana Sie 'sisietetne CO 

2. The witness fees allowed by statute are a part of the costs 
in a case. At common law no costs were taxed or allowed. 
It is only because of the statute allowing it to be done 
that witness fees are taxed in any case tried in our courts. 
The legislature has a right to require that any citizen or 
resident of the state shall attend the courts of the state 
as a witness or juror without compensation or fee of any 
kind. This is a right belonging to the state in its capacity 
as sovereign. Without it, it would not be able to ad- 
minister justice among its citizens. The granting of pay 
to witnesses is a privilege extended, not a right which can 
be demanded. Opinion by Durriz, C. Douglas County v. 


MOOTES:. 8555.8 scoters arhale lee wieiee 2S aia aleiccahcie Widie Se ark a Suoca ae . 284, 286 
Counties and County Officers. See Brinces. CLERKS oF Courts. 
TAXATION. 
Census report as evidence of population of county. See Evr- 
DENCE, 11. 
Contracts. 


1, One who furnishes labor and materials for the creation of 
a public work, in good faith, but in the absence of a contract 
such as is required by statute, is.entitled to recover their 
reasonable value, in the absence of a statute expressly or 
by necessary implication denying such right. Cass County 
v. Sarpy COUNEY sis 5o sascce eGo in ck sida ae wn Sia sO a 476 

Tazation. 

2. Where a county board has levied the full amount of tax 

> allowed by law for a county general fund, and also design- 
edly levies a larger amount of bridge tax than is necessary 
for use in that fund, and immediately transfers a large 
part thereof to said general fund, the tax so unnecessarily 
levied and transferred, is levied for an illegal and unau- 
thorized purpose and is void. Chicago, B. é€ Q. R. Co. ». 
Lincoln County ..... Riga Siaieie aia cere tats Be dsinns eee e cece eces 228 

Transfer of County Funds. 

8. Section 4, article 3, chapter 18 of the Compiled Statutes 
of 1901, provides that the county commissioners may appro- 
priate to the general fund certain money that remains on 
hand in the county treasury, not required for the purposes 
for which it was levied. The levy made for another fund 
can pot be transferred by the county board to the general 
fund before the tax has been collected. Bacon v. Dawes 
County Se ins ovate etese' Scasa racers EdeeM ove eee wk ee eae seeeees eee 19L 
Pripp v. Dawes County... ..cccscccccccccveccsccccscsenss 198 


O64. 


INDEX. 


Counties and County Officers—Concluded. 


Werrants. 


4. Under section 34, article 1, chapter 18, Compiled Statutes, 


1901, providing that any warrant drawn after 85 per cent. 
of the amount levied for the year is exhausted, and when 
there are no funds in the treasury for the payment of the 
same, shall not be chargeable against the county, but may 
be collected against the county board, warrants drawn on 
the general fund of the county in excess of 85 per cent. 
of the levy for that fund, when there is no money in the 
treasury, belonging to that fund, are void. Bacon v. 
Dawes County oo. ccrccccccccccccccecece ADE VERT S 
Tripp v. Dawes County... cc ccccccccccccccccecccecccevece 


. No right of action accrues upon county warrants until there 


is money for their payment in the fund on which they 
are drawn, or the proper authorities have had opportunity 
to provide funds to pay them and have neglected to do 
s0. Bacon v. Dawes COunty......cccocecssece ash eos Seaiel ea, 
Tripp V. DAWES COUNTY... ccc cece cceccc ee ccccecevces re 


County Clerks. See CrerKs or Courts. 
Courts. 


Contracts ousting courts of jurisdiction. See Conrracts, 2, 3. 


Authority of Supreme Court Over Inferior Tribunals. 


1. The authority of the king’s bench over inferior tribunals 


is, to the extent that it may be exercised by a@ writ of man- 
damus, a part of the original jurisdiction given by the 
constitution to the supreme court. State v. Graves..... ate 


‘ Stare Decisis. 


. As it is the settled practice of this court that a judgment 


will not be reversed for errors not argued in the briefs of 
counsel, a decision affirming a judgment does not becomé 
a@ precedent as to any question not argued or expressly 
presented to the court, and left unnoticed in the opinion, 
although it might have been raised and, if raised, have 
been decisive of the case. Larson v. First Nat. Bank of 
Pender ....5. AOS WES ARERR N EGE SORE EEE HO Rew S HET R RHEE 


. A decision that an ordinary foreclosure suit in a court of 


equity could be maintained by a county to enforce a lien for 
delinquent taxes, without the prior issuance of a tax sale 
certificate, is a rule of practice, and not a rule of property 
to which the doctrine of stare decisis is applicable. Logan 
County Vv. CATnQnan...cccccccscsccsces Tete Ce ee Terre 


Covenants. 


Breach of Covenants, 


1. A petition for an alleged breach of the covenant of general 


warranty in a deed, must allege an eviction, a surrender 


191. 
198 


191 
198 


693 
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Covenants—OConcluded. 


or an attorning by reason of a paramount title. Sears 
D.. BTOGAY eaeini 6 se 8 py eRa das bbe we 8 6aG vekae ais Srsiat te Senate sae ae 


. Evidence examined and found to be insufficient to sus- 


tain verdict for plaintiff in action for breach of covenants. 
Merrill v. Suing... cc. ccc ccc ccc e ce ceecs aide ie ane b: aid orlaneceseceveueitehe 


. In an action on a warranty deed for a breach of covenants 


of title and for quiet enjoyment, the plaintiff must allege 
and prove that he has been turned out of the possession 
of the granted premises, or some part thereof, or compelled 
to yield the possession thereof to one having a paramount 
title. Merrill v. Suing..... aeeare eer es Ge Seandiae Soaks. caro Re cate oe 
It appeared that plaintiff voluntarily redeemed the prem- 
ises from a mortgage without notice to, or demand upon, 
defendant. It clearly appeared that the covenant against 
incumbrances was broken March 21, 1889, and this suit 


207 


404 


404 


was not commenced till the year 1900. Action on cove- 


nant of warranty was barred by the statute. Merrill v. 

Suing ...-ccceeeee eipeieted a didor's Saaz sinceldielaithisol'e Bop wees oe 404, 
Covenants Running With the Land. 

A covenant of warranty does not run with the land, but 

is broken, if at all, when made. Sears v. Broady....... aces 


Creditors’ Bill. 


L 


2. 


Action to Set Aside Conveyance of Homestead. 
An action in the nature of a creditors’ bill can not be 
maintained to set aside the conveyance of property which 
fs exempt to the defendant as a homestead. Jayne v. 
TYME crcsccacccccsccvcccccassrsceseessseeeseses Berries 
Adequate Remedy at Law. 
It is error to dismiss a creditors’ bill on finding that cer- 
tain of the defendants were indebted to the judgment debtor 
for rent, for the reason that plaintiff had an adequate remedy 
by garnishment, as one of the objects of such a Dill is to 
avoid a multiplicity of suits. Benedict v. T. L.+V. Land € 
60537 CA Of: RoE Oe Se er ee ee ee shale cchwiaeeie ath 


Judgment or Decree. : 
It was error, in a creditors’ bill, on a judgment against a 
corporation, to discharge the president of the corporation 
and the managing officer from an accounting for the assets 
which the evidence clearly showed he had received. Bene- 
dict v. T. L. V. Land & Cattle C0... ccc ccc ccc cece eee eee 


. Where there was evidence in a creditors’ biJl showing that 


one of the defendants had purchased property of consid- 
erable value from the debtor, and he defaulted and refused 
to answer, it was error to dismiss as to him. Benedict v. 
T. DT. Vi. Land & Cattle Co... ccccccrccscccavceccccecsvvess 


415 


207 


185 


236 


236 


236 


966 


INDEX. 


Creditors’ Bill—Concluded. 


5. 


In a creditors’ bill it was proper to enter a decree dis- 
missing it as to certain defendants, where the evidence 
‘showed that they had in good faith, without any knowledge 
of any indebtedness, purchased the property of the debtor 
and paid for the same. Benedict v. T. L. V. Land & Cattle 
COs is Oder ous oy s6:5s Seteceghi tee bie Sa eG Scale oo seb ra Neel Solovermateneere > ‘ 


Criminal Law and Procedure. 


Appeal and Error. 
Assignment of Errors. 


. Rulings of the court not alleged as error in the petition in 


error, will not be reviewed. Reed v. Staté...........005- * 
Discretion of Lower Court. 


. A motion for a change of venue in a criminal prosecution, is 


addressed to the sound discretion of the court. Goldsberry 
Di BEG E asec 650s 69S oS ea Rierers OGG BacsE SOTA ESOT TNS 


Harmless and Prejudicial Error. 


. Where a defendant in a criminal case was asked on cross- 


examination whether he did not serve a term in a reform- 
atory institution, and an objection to the question was sus- 
tained, and the jury were directed to disregard it, the 
incident was too trivial to exert any influence in the de- 
cision of the case. Reed v. State. .cccccecssecccccyeecees 


. Where, in a criminal case, a witness kas testified in rebuttal 


that the defendant had been arrested prior to the time of 
the charge for which he was being tried, and such evidence 
is stricken out on motion of the defendant, he can not 
predicate error thereon. McCormick v. State....... setae 


Presumptions. 


. Under the rule that error must affirmatively appear, the 


burden is on the complaining party to show that an asser- 
tion of personal belief by counsel for the opposing party 
was not given as a deduction from the evidence. ceed 
Di EDC ois 55: hata eG cil6i 5 6 lohigrsarev'ale als iulcé gas 05N5.50'94 Gob at (alo sale ane WIR LOG Lay 08 


Questions Not Raised Below. 


. The objection that the issue in a criminal case was not 


formally made up before trial, can not be first raised on 
appeal. Reed v. State... ... ccc ccc cece eens rere 
Questions of Fact, Verdicts and Findings. 


See also Homicing, 4. 


7. 


On the hearing of the motion for a new trial in a criminal 
case, the decision of the trial judge upon an issue of fact 
will be permitted to stand if the evidence upon which it 
rests is fairly conflicting. Russell v. State................ 


. Evidence held sufficient: 


To sustain verdict of guilty of murder. Russell v. Stcte.... 


236 


184 


312 


184 


337 


184 


184 
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To support a verdict of guilty of larceny. Wiegrefe v. State, 
In a prosecution for robbery to support a conviction for 
larceny. Reed v. State............cc0ee Sobibadaata aildts daresyais 


Evidence. 


See also post, 38-48. Homucipge, 1-3. IntoxicatTinc Liquogrs, 


10. 


11 


3, 4. LARCENY. 
Character of Accused. 


plies guilt, is relevant to the issue in a criminal case and 
can not be excluded on the ground that it impeaches de- 
fendant’s general character. Russell v. State........ oiatars 


In a prosecution for felonious homicide, the defendant of- 
fered evidence of his previous good character, as being 
peaceful and law-abiding; on cross-examination, the wit- 
ness was asked if he had known of the prisoner’s having 
been arrested. The overruling of the objection to this 
question was not error. McCormick v. State........ ie 
Identification of Property Seized. 
It is not reversible error to permit a witness to testify 
in regard to the means which he employed to identify 
property which he had been instructed to seize for the 
purpose of being used as evidence in a criminal case. 
Russell v. State... ccc cece csc eee ev crc eeeeree tis 8)0 "90d oiei beater 
Intoxication. 


. Action for murder. Defense, dementia from disease and con- 


tinued intoxication. Non-expert testimony of witnesses ac 

quainted with defendant, was admissible to show the de- 

gree of his intoxication on the night of the homicide, his 

appearance and actions and the witnesses’ opinion as 

to the prisoner’s ability to distinguish between right and 

wrong. ° McCormick v. State.......... Sieteieis Woe Sie gb ss te a ate 
Judicial Notice. 


Of worth of money. See Larceny, 4. 


13. 


14, 


This court will take judicial notice that beer is an intoxi- 
cant. Sothman v. State......... a alaterg, oWralgue tasaiteta "Sisal “spate csrereine’s 


Opinion Evidence. 
A nhon-expert witness may give his opinion in regard to a 
matter which men in general are capable of comprehend- 
ing, when, from the nature of the case, it is impossible for 


23 


184 


. Any evidence tending to sustain an hypothesis which im-° 


497 


337 


497 


837 


him to lay before the jury all the pertinent facts so as to — 


enable them to see the thing he is describing just as he 
saw it. Russell v. State... ccc cee ee ee ee ee eee 


Other Offenses. 


See also post, 44. 


15. 


Where the defendants are accused of buying and receiving 
stolen property, knowing it to be stolen, with intent to de- 


497 
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16. 


1%. 


18. 


19. 


20. 


fraud the owners thereof, it is competent for the prosecution 
to offer evidence of other allcged receivings of stolen prop- 
erty, closely related in time, from one of the parties con- 
nected with the delivery in the principal offense charged, for 
the purpose of proving ‘ivrter. Goldsberry v. State....... 
Where in a prosecution for receiving stolen property, the 
state offered testimony of other allered receivings of stolen 
property, closely related in time to the offense charged, and 
the facts and circumstances surrounding such collateral 
offenses were connected with the prin-ipal offense, so as 
to logically warrant the inference of guilty Knowledge in 
receipt of the property described in the informaticn, evi- 
dence of the collateral offenses is competent and material, 
even though the person from whom the property was re- 
ceived in the collateral transaciions was not the only one 
concerned in the delivery of the property constituting the 
principal offense. Goldsberry v. State... .. ccc cece eee eae 
In a prosecution for receiving stolen horses with knowledge 
that they were stolen, the state’s witness testified to having 
been introduced to a third person whom defendant stated 
was engaged in the same business in which witness was en- 
gaged, which was the stealing of horses to be turned over to 
defendant at so much a he:d. Witness testified that at one 
time he met this third person at a point some distance from 
the defendant’s est2aui.s: ment, and the third person then 
had possession of five stolen horses, which he and witness 
together took to defendant's stables. The evidence of the 
delivery of the korses hy such third person and of wit- 
ness’s conversation with such person was competent. Golds- 
berry 0. BUC en sick ov ieee ce vag eh eee ie eee tag eens 312, 
In the trial of an indictment for receiving stolen property, 
as disclosed by the record, certiin testimony relating to 
other alleged receivings of stolen property was admissible 
in evidence for the purpose of proving guilty knowledge in 
respect of the offense for which defendants were being tried. 
Goldsberry v. State ..... este Stas selec g ed Doan nitd ave Seaee) erecchendzay eee a Mote ws 
Where an accused is on trial for buying and receiving stolen 
property, knowing it to be such, it is competent to offer 
testimony of other alleged receivings of stolen property 
from the same person concerned in the delivery in the 
principal offense charged, both prior and subsequent to the 
time of the offense as Jaid in the information, where such 
collateral transactions are closely related thereto in time. 
Goldsberry v. State .... ccc cece cee eee eee eid Sed yealanye Sao ate 
In a prosecution for receiving stolen property, the fact 


that the prosecution offered direct evidence as to guilty 
° 


312 


312 


320 


312 
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INDEX. 969 


Criminal Law and Procedure—Continued. 


21. 


22. 


knowledge of the offense charged does not preclude it from 
also offering testimony of collateral offenses closely related 
in time and circumstances for the same purpose. Golds- 
berry v. State cc ccc cece cceccnes Seiclels Meese sisted s ve ee OLS 


In a prosecution for receiving stolen property, where a wit- 
ness testified as to collateral transactions in which stolen 
property was alleged to have been delivered to the accused, 
testimony incidently siven as to the larceny of other prop- 
erty not delivered to the accused was properly admitted. 
Goldsberry v. State ..cccccccccceccccccncsscscsevsesseeses Oe 


In a prosecution for receiving stolen property, where a wit- 
ness testified as to the larceny of other property not de- 
livered to accused, the fact that he entered into details of 
the several transactions whereby he claimed to have de- 
livered stolen property to the defendants at other times than 
the one for which they were being tried did not render the 
admission of such testimony erroneous. Goldsberry v. State, 312 


Motion for New Trial. 


See also ante, 7. 


23. 


24, 


25. 


26. 


27. 


A motion for a new trial is properly dealt with as an en- 
tirety; and, if it can not be sustained in the form in which 
it is presented, it is not error to overrule it. Reed v. State, 184 


Pleas in Abatement. 
Objection by the accused on the ground that there has been 
no preliminary examination for the crime charged, should be 
by plea in abatement. Reed v. State ......ccceeseees woes. 184 
Where a party has had a preliminary hearing, and has been 
held to answer to the district court, and an information is 
filed against him in such court, a plea in abatement that no 
warrant has been issued and served on him, based on the 
offense charged, and that he has never been arrested and 
brought into court on such charge, is not good. Sothman v. 
State ........... ee erase tees eataveiwvonsiays sae tiated eeererecees 308 
Preliminary Complaint. 
Where two offenses are charged in the same count of a com- 
plaint filed before an examining magistrate, such duplicity 
does not render the proceedings before such magistrate 
void; and it can not be successfully urged in abatement of 
an information filed in the district court based on such ex- 
amination. Sothman v. State ...ccccccccccccrenceccrecces 302 


Punishment. 
Section 124 of the Criminal Code, declaring that, in case of 
embezzlement of public money, a fine equal to double the 
amount embezzled may be imposed in addition to imprison- 
ment, is not unconstitutional, as inflicting a double punish- 


970 
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28. 


29. 


80. 


31. 


32. 


33. 


34. 


35. 


ment on defendant, or awarding the injured party double 
damages. Everson v. State ..... ToTeEeerenererre eer eee ry) 


Sentence. 
Section 495 of the Criminal Code, providing that, before 
sentence ig pronounced in a criminal case, defendant must 
be informed of the verdict of the jury, and asked whether 
he has anything to say why judgment should not be pro- 
nounced against him, is mandatory, so that where, after 
a verdict of guilty, sentence has been pronounced without 
complying with the provisions of said section 495, the judg- 
ment will be reversed, and cause remanded for judgment and 
sentence in conformity with the statute. McCormick v. 


BUGLE 6a isireiasandarclele bei Wie eisios Tare vealed al eeiersie sneias tale ae sale 


Trial. 
Arguments and Conduct of Counsel. 
While considerable allowance is made for professional en- 
thusiasm in the argument of a criminal case, it is never per- 
missible to ground an appeal for conviction upon facts not 
given in evidence at the trial. Reed v. State........ ao eyerere 


It is highly improper for the prosecuting attorney. in a 
criminal case to declare to the jury his personal belief in de- 
fendant’s guilt, unless such belief is given as a deduction 
from the evidence. Reed v. State ....... ‘ 


There is no rule of law that limits counsel in debate to mere 
articulation. He may use any appropriate vehicle of thought 
to carry his conceptions of truth to the jury. Russell »v. 


State ....... SANG A NS MSS POSES wR eRE HERE Owls BaD Ed 


A party desiring to take advantage of the misconduct cf 
opposing counsel in the argument of a case, should season- 
ably object to the remarks complained of and then enter an 
exception, if the court rule adversely or refuse to make a 
Tuling. Reed v. State ... ccc cece ccccececscecece $8 oe-ee soe 


Custody, Conduct and Deliberations of Jury. 
The ancient practice of keeping the jury out while de- 
liberating, without food, drink, fire, light or opportunity for 
sleep, was never in vogue in this state. The rule is that a 
verdict can not stand which is the result of any species of 
coercion. Jtussell v. State ....... ccc cc eee eee nt sioderanidvsressra 


The length of time a jury shall be kept together in consulta- 
tion, is a matter over which the trial court has a large dis- 
cretionary power; but the verdict must in every case repre- 
sent intellectual conviction and not mere lack of physical 
endurance. Russell v. State ............ bans fei pie a evece Yee alee 


The fact that a jury has been kept together an unusually 
long time without reasonable opportunity for sleep, will not 


154 


337 


184 


184 
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184 
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36. 


37. 


38. 


39. 


40. 


41. 


42. 


vitiate the verdict if it is shown that the agreement was 
deliberate and voluntary and not due to fatigue or ex- 
haustion. Russell v. State 


Discussion by the jury of irrelevant matters upon which 
counsel for defendant based an appeal for acquittal, does not 
constitute misconduct within the meaning of section 490 
of the Criminal Code. Russell v. State ............-. técied 


The modern practice, both in civil and criminal cases, is to 
send to the jury room all instruments, articles and docu- 
ments, except depositions, which have been received in 
evidence, and which will, in the opinion of the trial judge, 
aid the jury in their deliberations. Russell v. State 


. Instructions. 
Admissions to Avoid Continuance-—Where the prosecu- 
tion, to avoid a continuance, admits that an absent witness 
will testify as alleged in the affidavit for continuance, and 
such affidavit is admitted in evidence in lieu of the testi- 
mony of the absent witness, it is not error to charge the 
jury that the state does not admit the truth of the matter 
allegec in the affidavit, but only that the witness would 
testify as therein alleged, and that such evidence should be 
weighed and considered the same as the testimony of other 
witnesses in the case. McCormick v. State ........... 


Assumption of Facts.—In a prosecution for murder, where 
the prisoner introduced evidence of his previous good char- 
acter, an instruction that if the jury were satisficd that, 
notwithstanding his former good reputation, the proof shows 
beyond a reasonable doubt that he is guilty of the crime 
charged, then the former good reputation of the defendant 
would not be a defense, was not erroneous, as assuming 
that proof of good character was offered as a defense. Mc- 
Cormick v. State. ..cc ccc ccc cece ween cee ee teen ene fe en ea 


Elements of Offense.—IiIn a trial for felony, it is error 
for the court to instruct the jury that they may convict 
the defendant without finding a specific fact which con- 
stitutes one of the essential ingredients of the offense 
charged. Goldsberry v. State ..cccccccccscccccccsceee 


Flight of Accused—Where it appeared that the defendant 
had no opportunity to escape after he knew that he was sus- 
pected of the crime, an instruction that the fact that he made 
no effort to escape should be considered as evidence of his 
innocence was properly refused. Reed v. State..:......... 


Innocence.—In a criminal prosecution, an instruction that 
defendants should be acquitted, if there is evidence sup- 


497 
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337 
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43. 


44, 


45. 


46. 


47. 


48. 


porting any theory of their innocence, is properly refused. 
Reed v. State ........ ree rer eee e ee Tre Cee See ee Te ee 


Interested Witnesses.—In a criminal prosecution, where 
the state relies upon the evidence of detectives employed 
for the purpose of procuring testimony against the ac- 
cused, it is reversible error to instruct the jury that they 


: should give to the testimony of such detectives “the same 


consideration as to any other testimony in the case, giving 
it such weight as, considering the nature of the same, their 
opportunities for knowing the facts of which they testify 
and their appearance and demeanor upon the witness stand 
and all the other elements which go to their credibility, in- 
eluding their interest and bias, and to give their testimony 
such weight as under all circumstances the same is, In your 
judgment, entitled to receive.” Fruide v. State.........2.- 


Other Offenses.—In a prosecution for receiving stolen prop- 
erty, where evidence of collateral offenses is admitted to 
show guilty knowledge, an instruction is not erroneous be- 
cause it omits to charge the jury that the receipt of stolen 
property in the collateral transactions must have been with 
the knowledge that it was stolen. Goldsberry v. State...... 


Province of Court and Jury.—In a trial for a felony the 
presiding judge is without authority to determine the issue 
or any of the questions of fact involved in the issue. That 
power belongs exclusively to the jury, regardless of the state 
of the evidence. They must be fully satisfied of the ex- 
istence of every fact constituting an element of the crime 
charged, and it can not be assumed that they are so satisfied 
because they ought to be. Goldsberry v. State.........2.0- 


Reasonable Doubdt.—It is not error, in a criminal case, to 
charge that the jury are not at liberty to disbelieve as jurors, 
if from all the evidence they would believe as men, and that 
their oath imposes on them no dbligation to doubt, where 
no doubt would exist had no oath been administered. Reed 
MD. State .......eeceee So eumiereeges sted oeseee oe ected eet ee atene. tears 


Withdrawal of Erroneous Instructions—The giving of an 
instruction which is an inaccurate statement of the law, is 
not reversible error, where it is immediately withdrawn and 
a proper instruction substituted. Reed v. State....... ese ese 


Reception of Evidence. 
An objection that evidence is incompetent, irrelevant and 
immaterial, does not raise the question of a sufficient 
foundation laid for the admission of such testimony. Jfr- 
COTINDCH Vs BlALE 6 bias Sie kee erences 6 oe be og BY Oa Oey eed e 


184 


244 
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Griminal Law and Procedure—Concluded. ; 


Verdict. 


See also VERDICT. 


. 49. 


Upon the trial of an information charging an offense con- 
sisting of different degrees, the jury may acquit the de 
fendant of the degree charged and convict him of any of the 
inferior degrees. Russell v. State ........ ds deere seessionwes 497 


Venue. 


See also ante, 2. 


50. 


51. 


If, on a motion for a change of venue in a criminal case, 
there is no reasonable ground shown on which to found a 
belief that the accused can not have a fair trial, it is not 
error to deny such motion. Goldsberry v. State .......... 312 


Prosecution under section 117 of the Criminal Code for 
receiving stolen chattels. Motion by defendants for change 
of venue on the ground of prejudice, supported by the affi- 
davits of forty citizens of the county in which the prosecu- 
tion was instituted to the effect that there existed a strong and 
general belief that defendants were guilty and that because 
of such belief and general bias and prejudice, affiants be- 
lieved it would be impossible to obtain a fair jury. There 
was also some showing that because of the activity of citi- 
zens generally, and the prejudice against defendants, they 
had great difficulty in procuring bail, though amply able to 
indemnify their sureties, and that the signers of their. bail 
bond had, because of the opposition and criticism of the citi- 
zens, withdrawn their names, The defendants filed affidavits 
to the effect that exaggerated reports had been circulated rel- 
ative to their connection with various crimes, and that they 
had kept headquarters for a large gang of horse thieves, 
and had handled hundreds of horses, knowing them to 
be stolen property. The state presented affidavits, by 100 
or more citizens from different parts of the county, stating 
that no strong feeling, bias or prejudice existed, or that, if 
there was any such, it was confined to the immediate vicinity 
of the county seat. A denial of this motion was not an 
abuse of the trial court’s discretion. Goldsberry v. State, 312, 315 


Damages. See Eminent Domain. IntroxtoaTine Liquors, 1, 2. 


MaLicious ProsEcuTIon, 2. 


Breach of warranty. See Sates, 3-6. 
Opinion evidence as to amount. See Evipencs, 16. 


Future Damages. 


. In an action for personal injuries, compensation can be 


recovered only for such future damages as are shown with 
reasonable certainty to be a consequence thereof. Chicago, 
R. 1. & P. BR. 00. v. MCDOWELl. 0. cc cccccecsecccccccccccsces 170 


OT4 INDEX. 


Damages—Concluded. 
Measure of Damages. 


2. The general rule is that the injured party is entitled to re- 
cover such damages as naturally and reasonably result from 
a breach of a contract or as may reasonably be supposed to 
have been in contemplation of theparties asa result of such 
breach when the contract was made. Opinion by Apert, C. 
Punteney-Mitchell Manufacturing Co. v. Northwall Co..... 5, 12 

Dead Bodies. 

1. Ordinarily the right to the custody and to decide upon the 
final place of burial of the body of a deceased unmarried 
person resides in his next of kin, and this right the courts 
will not lightly disregard, or treat as having been waived 
or relinquished, except upon clear and satisfactory evidence 
.of conduct indicative of a free and voluntary intent and pur- 
pose to that end. McEntee v. Bonacum..........005 awoeeg es GEL 

2. Evidence examined, and held not to be sufficient to show 
that the next of kin of a deceased unmarried person waived 
her right to decide upon his place of burial. McEntee v. 
BOnacum .....c ccc eccccees are es Aibrave itis wis Weiss eee. oleis’ ODL, 

Decisions. See Courts, 2, 3. 
Declarations. See EvmpEnce, 1-4, 


Deeds. See Covenants. 

Sheriff’s deed. See Exxcurion. 
Demurrer. See PLEaDING, 6, 7. 
Depositions. See AFFIDAVITS. 


Descent and Distribution. 
Agreements as to distribution of decedent’s estate. See 
Trusts, 1. 


Detectives. See Crimrmnat LAw AND PROCEDURE, 43. 
Directing Verdict. See APPEAL anD Erxopr, 20, 26, 27. 
Discharge. See Bankruptcy, 3, 4. Morreacss, 9. 


Discretion of Court. 
As to admission in evidence of X-ray photograph. See Evi- 
DENCE, 9, 10. 
As to change of venue. See Crmminan Law anp PRocEDURE,. 
2, 61. 
Dismissal. See Creprrors’ BIL. 
Dismissal of judgment without prejudice, as bar. See Jupe 
MENT, 2. 
Disqualification. See Jupags. 
Dissolution. See CorroraTions. 


Distribution. See Descent anpD DIsTRIBUTION, 
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Divorce. 
Remarriage of divorced persons. See MARRIAGE. 


Dockets. 
Failure to enter cause on trial docket. See JupcMEnT, 7. 


Documents. See Evipence, 9-11. 


Due Process of Law. See Constirutionat Law, 2. 


Duplicity. 
In preliminary complaint. See CermrnaL Law anp PROCEDURE, 
26. 


Ecclesiastical Law. See RELIcious SocIeTIEs. 


Ejectment. : 

Harmless error in instruction as to defenses in action of eject- 
ment. See APPEAL AND Ersor, 6. 

Evidence in an action of ejectment held to show that defend- 
ant and her grantors originally took possession of the land 
in dispute as owners, and have ever since so claimed and 
held it. Baty v. Hlrod..........0.. eens oaevsid Cee Eee 


Election of Remedies. 

If, in attempting and designing to make an election, one puts 
forth an act or commences an action in ignorance of sub- 
stantial facts which proffer an alternate remedy, and the 
knowledge of which is essential to an intelligent choice of 
procedure, his act or action is not binding; but he may, when 
informed, adopt a different remedy. Pekin Plow Co. v. 
WEISOM Ss 6a cies WSS orale: eg De dad ch Beate! sree, Puclietemnaarg Sore a alee hess 


Elections. 
Session Laws, 1899, Chapter 27—the primary election law— 
being an original enactment and complete in itself, does 

not contravene section 11, article 3 of the constitution, al- 
though section 6 operates indirectly as an amendment of 
section 1 of the general registration law. De France v. 

TROT IMCT. oS So seigre bi wiie's syhw siah alate 205, Riebebe eae bag eee eae 


Embezzlement. See Fines. 


Eminent Domain. See Muntcrpan Corporations, 13-16. Warers 
AND Water Courses, 6. 
Compensation. 

1. An agreement duly carried out that the county shall expend 

a stipulated sum in improving a road at the claimant’s re- 

quest and for his benefit in lieu of damages, constitutes due 
compensation for land taken in laying out the road. Welch 

@.. “TUMECTY eck Cale ee oe wees Perr er Tre te veriaxes eS 

2. Nothing short of actual payment, or its equivalent, to the 


° 


744 


115 


14 


604 
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Eminent Domain—Concluded. 
owner, of damages assessed, constitutes compensation for 
property wrested from him under the power of eminent do- 
main. Brown v. Chicago, R. I. & P. R. CO... ce eee cee ee 


3. Application for modification of former judgment examined 
and denied. Brown v. Chicago, R. I. d P. R. Co........050- 


Equity. 
In equity cases the district court may, in its discretion, sub- 
mit to a jury any question of fact involved. Welch ». 
Tippery ...... sbi okethecpiajn'O's ob husdeaeseterou bobs top ae loser aye w 8kej estes Sus eee 


Estoppel. See APPEAL AND Error, 18, 19, 43. 

Of tenant to dispute title of landlord. See LanpLorp ann TEN- 
ANT, 6. 

To allege inconsistent provisions in contract. See Sprcrric 
PERVORMANCE, 2. 

To assert invalidity of mortgage on homestead. See Homr 
STEAD, 2. 7 

To avoid or forfeit insurance policy. See INSURANCE, 11-20. 

To deny corporate powers, See CorPoraTIONs, 2. 

To deny liability as surety. See PrincrePaL AND SURETY. 

To deny liability to contribute to expense of construction of 
bridge. See Brincss, 4. 

To deny validity of award for damages. See Muwnicrpan Cor- 
PORATIONS, 15. 

A person who has contracted to sell realty to a corporation 
is estopped to avail himself of the statute of frauds, where 


improvements far exceeding the value of the land were made’ 


with his knowledge and participation, and in reliance on 
the contract, though at the time he had no title to or 
possession of the property he contracted to sell. Coleridge 
Creamery Co. v. Jenkins....... i 836. o0@ Sue alle'g ere celavelels' ere 2 G-Aho-6; 6 


Eviction. See Covenants. 


Evidence. See Apverse Possession, 5, 6. ALTERATION OF INSTRU- 
MENTS. APPEAL AND Error, 32-41. Bounvanries, 2. BURDEN 
or Proor. CRIMINAL Law AND Procepvre, 9-22. EJECTMENT. 
FRAUDULENT CONVEYANCES, 2-4. INSTRUCTIONS. MatLicious 
PROSECUTION, 8, 4. PRESUMPTIONS. 

Certificate of tax sale. See Taxation, 1. 

Conflicting evidence. See APPEAL AND Exnor, 37-39. CRIMINAL 
Law AND PROCEDURE, 7 

Deed of sheriff. See ExecurTton. 

Delivery of insurance policy. See INsurancs, 2. 

In action for breach of covenants. See CovENANTS. 

In action for injuries in street. See Municipal Corpora- 
tions, 5. 


604 


129 
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Evidence—Continued. 
In action on trustee’s bond. See Trusts, 2-4. 
Reception of evidence at trial. See APPEAL AND Error, 9-12. 


CriainaL LAw AND PROCEDURE, 48. 


Record of conviction of crime. See Witnessgs, 1, 2. 
Testimony of court reporter from notes. See WITnNesssgs, 4. 


1. 


Admissions and Declarations. 
Where the person who was the city clerk at the time a 
claim against the city for persona] injuries was mailed 
to him was no longer in office, and beyond the jurisdiction 
of the court, a letter written by him to plaintiff’s attorney 
at or near the time he received the claim, in which he 
certified under his hand and the seal of his office that he 
had receivea and filed it on a date named therein,—his 
signature being duly and properly identified,—was properly 
received in evidence to establish the date on which the 
claim was in fact filed. City of South Omaha v. 
WAESTHSED avs daw us Sao tg eS 6k eR oR ELE RNAS OOS Oe Ee 


Where the express object of an association of retail dealers 
is to prevent competition by wholesalers in selling to con- 
sumers directly, or to retail dealers not eligible to member- 
ship in the association, the acts of any of its members or 
of any persons acting in concert with them, in endeavoring 
to prevent or hinder sales by wholesale dealers to a par- 
ticular retail dealer not eligible to membership, are in 
furtherance of the common design, and may be shown in 
evidence against all, whether directly participated in or 
expressly authorized by the association as a whole or not. 
Cleland Vv. ANGETSON. .. cc cece ccc r scence reese ee ectees 


. Evidence of acts and declarations of persons alleged to 


have been engaged in an unlawful combination, in further- 
ance of its purpose, is admissible, not only to charge the 
several persons engaged therein with the consequences of 
such acts, but also to show the existence and extent of the 
combination, Cleland v. Anderson..... bras alee 


See also INSTRUCTIONS, 6. 


4. 


The declarations of a deceased person made to a third 
party, as to his knowledge of the condition of a bridge, 
which gave way while he was attempting to cross it and 
caused his death, befure the accident occurred, may be 
received in evidence as tending to establish contributory 
negligence. Seyfer v. Otoe County........ er 


Authority of Federal Congress. 
The federal congress is not authorized to prescribe rules 
governing the admission of evidence in the courts of this 
state. Sulpho-Saline Bath Co. v. Allen 
68 
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Evidence—Continued. 


6. 


8. 


10. 


11. 


Best and Secondary Evidence. 
Where it appears that it was the custom of a city clerk 
to make no record of claims presented to him for damages 
against the city, but simply to file them and place them in 
a receptacle kept for that purpose, to await the action of 
the council, and that an original claim so filed was lost 
and could not be produced, secondary evidence may be re- 
ceived to establish the facts relating to the filing thereof. 
City of South Omaha v. Wrzesinski........ Sore ee ee 


. The recorded proceedings of the city council, reciting that 
a lost claim was before that body for consideration about 


the time it was alleged to have been filed, may be read in 
evidence for the purpose of showing that a claim was in 
fact filed. City of South Omaha v. Wrzesinshki............ 


Where the evidence discloses that the plaintiff’s attorney 
had mailed a claim against the city for personal injuries to 
the city clerk, that it was lost, that he had kept a carbon 
copy of it, which he produced and properly identified,— 
the court did not err in allowing such copy to be read 
to the jury to prove that the claim, in form and substance, 
complied with the requirements of the law. City of South 
OMGNG V. WZESINSKI.. coc cece cece nec ceee ress eeeereeees 


Demonstrative Hvidence. 
To constitute a foundation for the introduction of an 
X-ray photograph in evidence, ft is not essential that it 
appear that it was taken by a competent person, nor that 
the condition of the apparatus with which it was taken 
and the circumstances under which it was taken, were 
such as to insure an accuraie picture, where it has been 
shown by the evidence of competent witnesses that it truly 
represents the object it is claimed to represent. Carl- 
son Vv. Benton......... es ae'e as wade TAGES RARE OR eae Re 
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The discretion of the trial judge in the reception of an ~ 


X-ray photograph in evidence, is not absolute. Its exclu- 
sion on the ground that sufficient foundation has not been 
laid, where there can be no question as to the accuracy of 
the photograph, ig error. Carlson v. Benton....cscccsecees 


Documentary Evidence. 
Evidence aliunde the census reports may be resorted to 
for fixing the population of a county. State v. Davis..... 


Judicial Notice. 


See also Criminal Law AnD Procepure, 13. 


12. 


A court will take judicial notice of its own records; and 
the process by which it has acquired jurisdiction need not be 
introduced. Stewart v. Rosengren...........66 deaidatevergi eee 


486 


333 
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Evidence—Concluded. 
13. Where a statute authorizes executive officers to make gen- 


14. 


eral rules for the conduct of public business, and such rules 
are duly made and published, the courts will take judicial 
notice of them. Larson v. First Nat. Bank of Pender..... 595 


The rule that a court. can take judicial notice thal goods 
are of some value, should not be extended beyond such 
articles of personal property as are familiar to persons 
generally. Opinion by AxbnertT, C. Punteney-Mitchell Mfg. 
Co. v. Northwall CO... ccc ccc cece nce eect e wena eens 5, 13 


Opinion Evidence. 


See also Crinsinan LAW AND PROCEDURE, 14. Wrirnesses, 3. 


15. 


16. 


17. 


18. 


It is improper to permit an expert to give his opinion on the 
ultimate fact to be determined by the jury. lead v. Valley 
Land & Cattle OO... ccc cece ence cee tecceveenestueusevacss 423 


It is an invasion of the province of the jury in the trial of 
a cause to permit an expert to give his opinion as to the 
amount of damages which should be awarded. Read v. 
Valley Land & Cattle CO... cc ccc ccc cece cece eee eeans 423 


Where it is practicable to place before the jury all the facts 
supporting the opinion of a non-expert, the witness should 
be restricted in his testimony to such facts, and the jurors 
left to form their opinion from the facts alone, without 
the aid of the opinion of the witness. Read v. Valley Land 
é& Cattle OO... sereeees eer Se ee ee eee alieg a atsoaere ts « 425 


Parol Evidence. 
Where the record shows that a claim by a land-owner for 
damages for land taken in laying out a road was rejected 
and at the same time the sum claimed was appropriated to 
improving the road, parol evidence is admissible to prove 
an agreement to release the claim in consideration of the 
appropriation and improvements. Welch v. Tippery.....:. 604 


Exceptions, Bill of. See Bux or Excerrions. 


Exchange. See BILLS anpD NovEs, 5. 


Execution. 


1. 


Sheriff's Deed. 
Under the direct provisions of the Code of Civil Procedure, 
section 500, a sheriff's deed is of itself prima-facie evidence 
of the validity of the judgment pursuant to which the ex- 
ecution sale was made. Kverson v. State..............05 154 


. Under the direct provisions of the Code of Civil Procedure, 


section 500, a sheriff's deed is of itself prima-facie evidence 
that the grantee holds all the title and interest in the Jand 
that was held by the judgment debtor at the time of the 
rendition of the judgment, or at any time thereafter up 
te the sale of the premises, Everson vy. State..........., 164 


980 INDEX. 


Executors and Administrators. 


Debt of Insolvent Administrator. 

1. Where one is indebted to a person who dies intestate and 
afterwards becomes administrator of his creditor’s estate, 
if he be solvent and able to pay the debt at the time of his 
appointmént, or any time during the administration of his 
office, and before his final settlement and discharge, he will 
be required to pay over to the estate, in cash, the amount 
of his antecedent debt. Howell v. Anderson.........-.06. 575 


2. Where an administrator, at the time of his appointment, 
was hopelessly insolvent, was so during his entire admin- 
istration, and remained in that condition up to and in- 
cluding the time of his final settlement, he will be permitted 
to turn over the evidence of his uncollectible debt to his 
successor, or other proper authority, and will be discharged 
from official liability therefor. Howell v. Anderson....... 575 


3. If an administrator seeks to be discharged from his official 
liability for an antecedent debt on account of his insolvency 
and total inability to pay the same, the burden is upon 
him to establish that fact. Howell v. Anderson..... bron stad 575 


Exemptions. 
Construction of Exemption Laws. 
1. Hxemption laws are to be liberally construed. Opinion by 
ALBERT, C. Dargan v. Williams........... sta teacies eos Ly 38 


Exchange of Property. Increase. Payment of Mortgage. 

2. The exemption provided by section 531b of the Code of 
Civil Procedure, extends to property taken in exchange for 
the property therein mentioned, as well as to the increase 
of such property, subject to the limitation therein fixed as 
to amount. Dargan v. Williams.........-- ccc cece eeee wines 


3. Under section 5310 of the Code of Civil Procedure, provid- 
ing that there shall be exempt to every resident of the 
state, who was disabled in the United States service as a 
soldier, all pension money hereafter secured, and all prop- 
erty hereafter purchased or improved exclusively there- 
with, not exceeding two thousand dollars in value, personal 
property of less than two thousand dollars in value, on 
which a mortgage lien has been discharged with money 
received as a pension, is exempt from execution. Dargan 


vw, Willams ........5. sretsle se cane cuore ab asovevaaranaye ce mee 
Filing. - 
Necessity of filing claim for award. See MunicreaL Corpora- 
Tions, 13. 


Findings. See AppeaL AND Error, 32-41. 


Fines. 
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Enforcement of fine by imprisonment. See CoNnsTITUTIONAL 


Law, 3. 
Fine for Embezzlement of Public Money. 


See also Criminat Law AND PROCEDURE, 27. 


1. 


pe 


Section 5, article 8 of the constitution, declaring that fines 
shall be for the benefit of the school fund, does not pro- 
hibit the legislature from authorizing a judgment ‘n a 
criminal action which shall operate in favor of the party 
whose money or effects have been embezzled, as compensa- 
tion for the value of the thing embezzled, and liquidated 
damages for the injury sustained. Everson v. State....... ‘ 
Section 124 of the Criminal Code provides that, in case of 
embezzlement of public money, a fine in double the amount 
embezzled may be imposed, in addition to imprisonment, 
which shall operate as a judgment at law for the use of the 
party whose money or property has been embezzled. Section 
5, article 8 of the constitution, provides that all fines col- 
lected shall become a part of the public school fund. Not- 
withstanding the judgment authorized by section 124 is de- 
nominated a fine, it is in reality a compensation to the 
injured party, and not a fine, within the meaning of the 
constitution, so as to be, in contravention thereof. Ever- 
SOM V. Stale... crcrcccccerccasceccsessccesssecesccverese 


Foreclosure. See Mort@acss, 3-8. TAxaTIoNn. 


Forfeitures. See INSURANCE, 9, 10. 

Fraud. See Brokess, 1. Sates, 7. 

Frauds, Statute of. See StaTuTE or Fravups. 

Fraudulent Conveyances. See BANKRUPTCY, 1, 2, 4, 6. CHATTEL 


MorteacEs, 2. 


Conveyance of homestead. See Creprtor’s But, 1. 


1. 


Consideration. . 
A failing debtor transferred his stock of merchandise in 
payment of two claims against him of the aggregate amount 
of $1,821.54. The value of the property was estimated by 
witnesses ,at from $2,250 to $2,500, but immediately after 
the transfer it was seized by the sheriff, under process, 
and after advertisement, as upon execution, was sold for 
$1,368.83. The disparity, if any, between the value of the 
property and the consideration of the transfer, was not 
so great as to justify the inference that the transaction 
was intended to defraud other creditors of the vendor. 
Chamberlain v. Woolsey........ Sele eversile d-eceiels Sosieisin wists wk 4s 


Evidence, 


See also post, 14. 
2. Evidence examined, and held to support a finding that cer- 
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Fraudulent Conveyances—Continued, 


10. 


tain conveyances to relatives were fraudulent as to cred- 
itors. Sheldon v. Parker, fe A dewla terete aceite dscteress Saretediw dies 


. Evidence examined, and as to two of the alleged fraudu- 


lent grantees, held sufficient to support the findings and 
decree of the trial court in their favor. Ayers v. Wolcott, 


. Where conveyances cf real estale which have the effect 


of hindering, delaying or defrauding existing creditors are 
executed in favor of the relatives of the grantor, it is the 
rule in this state that such grantees are required to show 
by satisfactory evidence the bona fides of the transaction. 
Ayers v. Wolcott... ... cc cc ccc eee ec ee anes Sw Sabietes Se mieee 


Pleading. 


. Facts set out in petition held sufficient to avoid the con- 


veyance for fraud. Chamberlain Banking House v. Turner- 
Frazer Mercantile Co.........-06.. sebhexges es SGrever ib. skeet are S's 


. Allegations of petition held to sufficiently show that plain- 


tiff’s judgment is based upon indebtedness contracted before 
the transfers of the property complained of. Chamberlain 
Banking House v. Turner-Frazer Mercantile Co......... ae 


. Where it is alleged that conveyances of real estate were 


made to defraud existing creditors and the proofs show 
such conveyances were executed and delivered prior to the 
incurring of the indebtedness, the petition under the proofs 
will not sustain a decree in favor of the plaintiff. Ayers 
V. WOLCOTT, oc cer ccrrcccccercscvcsvcneccessnasseessrveeeoes 


Preferring Creditors. 


. It is not error to instruct a jury, in a proper case, as to 


the right to prefer creditors; and it is not error to tell the 
jury that accidental inclusion of too large an amount in 
securing a preferred creditor is not fraud. Trompen v. 
ValeS ..ccccvccece ob Garand e anes Sibi's Shed caeny eee eens eeseoewenes 


. A mortgage on $4,200 worth of merchandise, given to secure 


$2,181.23, to which is added $500 then advanced by the 
mortgagee to the debtor on the latter’s plea that he is 
entitled to $500 exemptions, where the mortgagee is charge- 
able with notice that the debtor has other obligations whose 
payment he is seeking to avoid, and no other estate avail- 
able,-is fraudulent and void as to creditors whose claims 
antedate the mortgage, and who have no part in its 
making. Chamberlain Banking House v. Turner-Frazer 
Mercantile. CO. sccccccccccccvecsevccssccsccns ee Wane Oa sree’ 


Right of Action to Set Aside Transfer. 


A creditor will not be required to exhaust the statutory 
proceedings in aid of execution before resorting to equity, 
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Fraudulent Conveyances—Continued. 


11. 


12. 


13. 


14. 


15. 


16. 


to charge another creditor for chattel property fraudulentiy 
obtained and disposed of by the latter. Chamberlain 
Banking House v. Turner-Frazer Mercantile Co....... Aen 


Solvency and Intent of Grantor. 
It is not always a defense, in an action to set aside a con- 
veyance as fraudulent, that the grantor had property re- 
maining after the conveyance was made sufficient to satisfy 
his creditors. If the conveyance was in fact fraudulent 
and made for the purpose of defrauding creditors, they may 
have it set aside on a showing to that effect, and the further 
showing that at’ the time of commencing the action the 
grantor had no property subject to execution out of which 
their claim could be made. Shreck v. Hanion.......... — 


To set aside a conveyance of real estate on the ground that 
it is fraudulent as to subsequent creditors, such a creditor 
must allege and prove that such conveyance was made with 
intent to defraud subsequent creditors and in contempla- 
tion of such future indebtedness. Ayers v. Wolcott...... 


Transactions Between Husband and Wife. 
In order to maintain a creditors’ suit against a wife to 
set aside a conveyance made to her by a third person, 
plaintiff must allege and prove that the relation of creditor 
and debtor existed between himself and the husband at 
the time such conveyance was executed, or that it was 
executed fraudulently with the expec ation on the part of 
the husband that he would become indebted to the plain- 
tiff, and to prevent, hinder and delay him in the collection 
of such debt when contracted. Jayne v. Hymer.....ce.eee 


Held, that the finding that the wife was the bona-fide 
owner of the property in quéstion, that it was conveyed to 
her in payment for money advanced by her to her husband, 
the proceeds of which had been used in the purchase of 
the property which was the consideration for the convey- 
ance, was sustained by the evidence. Jayne v. Hymer..... 


Where property has been conveyed to the wife in fraud of 
the husband’s creditors, it can be pursued and subjected to 
the payment of his debts; but the pursuit of the property 
can not be abandoned, and a judgment in personam for its 
value taken against the wife. Sheldon v. Parker......... 


Where a husband and wife confederate to defraud creditors 
by transferring property of the husband to the wife, and 
such property is sold to an innocent third party, so that 
it can not be reached by the creditors of the husband, a 
personal judgment may be entered against the wife for the 
proceeds of such sale, provided it appears, or is fairly to 
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Fraudulent Conveyances—Concluded. 


‘be presumed, that she still retains such proceeds or her 
separate estate has had the benefit thereof. Sheldon v. 
POPTRE? vc wine oes wba ensee es dink Race i (ede-arsie rave: havectie iste systsaievee 


Garnishment. 
Remedy by garnishment as bar to creditors’ bill. See Crip- . 


1, 


2. 


IToRS’ Birt, 2. 
Lien. 
Plaintiff in garnishment acquires only such a lien as gives 
him the right to hold the garnishee personally liable for the 
property or its value. Benedict v. T. L. V. Land € 
CAbt1e CO. aie cies cain de ae bs vaca hate bsGinss Sabre vdnvetp ee ogee ues 
Record of Order of Garnishment. Notice. 

Constructive notice can not be imputed from the recording 
of an order of garnishment, an instrument which the 
statute does not recognize as one that should be recorded 
Benedict v. T. L. V. Land & Cattle Co..... edie wieraese 


Guardian and Ward. See INFANTS. 


1. 


s 


Care of Ward’s Estate. Contracts. Claims. 
A guardian has authority to bind the estate of the ward 
by a contract for services reasonably necessary to the pres- 
ervation or management of such estate. McCoy v. Lane.... 


Where a contract for services necessary for care of the 
estate of a ward provides that payment therefor shall be 
made out of such estate, the fact that the guardian signs it 
in her individual as well as in her representative capacity, 
does not make her a necessary party, in the former capacity, 
to an action thereon, where it appears from the contract 
as a whole that it was not intended to bind the guardian 
personally. McCoy v. LONE. ... cc ccc cece ence cere ce eeeeesee 


. A claim for services rendered a ward in pursuance of @ 


contract with her guardian is within the probate jurisdic- 
tion of the county court granting the letters of guardian- 
ship, and may be enforced in such court as a claim against 
the estate of the ward. McCoy v. Lane........ sestesatereteene 


. Where a county court acquires jurisdiction to issue letters 


of guardianship, and appoints the guardian,—the ward re- 
siding within the county,—it acquires jurisdiction for all 
purposes of such matter, and no summons is required to 
obtain jurisdiction of the parties for the adjudication of 
claims duly filed against the estate. McCoy v. Lane...... 


That the compensation provided in a contract for services 
for the care of a ward’s estate is to be measured by the 
value of the real estate of the ward and that such claim, if 
allowed, must be paid out of the real estate, for want of 
personal property belonging to the estate, does not make 
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Guardian and Ward—Concluded. 
such proceeding an action concerning real property, nor 
deprive the county court, as a court of probate, of jurisdic- 
tion. McCoy v. Lane........ccceees S aleevele aceisiavelside.e Sie Siete 847 


6. Where it appears that a contract for services for care of a - 
ward’s estate, before it was acted upon, was ratified and 
approved by the county court, in the petition for the allow- 
ance of a claim for the amount due on such contract, ad- 
dressed to the same court, or to the district court on 
appeal, it is not necessary to allege that the compensation 
specified in the contract is reasonable. McCoy v. Lane.... 847 


Harmless Error. See APPEAL aND Egpor, 5-14. Criminan Law 
AND PROcEDURE, 3, 4, 47. 


Highways. See EMINENT DoMAIN. 
The question whether an accident to a person on a highway 
by being run over by the horse of the defendant was caused 
by negligence was peculiarly within the province of the 


jury. Opinion by Ames, C. Weber v. Lockman......469, 471 
Homestead. 
As subject of fraudulent conveyance. See Crepirors’ Bix, 1. 
Occupancy. : 


1. While an undivided interest in real estate, accompanied by 
exclusive occupancy of the premises by the owner of such 
interest and his family as a homestead, is sufficient in 
this state to support a homestead exemption, the owner 
of an undivided interest, who claims and holds possession 
under a lease from the administrator of his deceased an- 
cestor, paying a stipulated rent for the right to occupy, 
and neither having nor claiming any rights other than 
those of a tenant at will, and having no intention per- 
manently to occupy and hold the premises as a home- 
stead, will have no homestead right therein, and an un- 
acknowledged written gontract of sale, signed by himself 
and wife upon a sufficient consideration, will be enforced. 
Rank v. Garvey... ...cceeee Seieediaiess a biepase eves Se thaeas a ae sone 467 


Transfer. Estoppel. 

2. Estoppel can not supply the statutory requirements of 
signature and acknowledgment to the incumbrance of a 
Lomestead where these are wanting. Davis v. Thomas.... 26 

Homicide. #2 
Evider ce. 

1. Evidence in a prosecution for murder examined, and found 
sufficient to sustain the verdict of conviction. Russell 
© BUG ke Seed os os See selaw nos bie SEN dasa eS eOo we Sees seen 49T 

2. In a prosecution for murder, evidence of statements made 
by the deceased to a third party immediately preceding the 
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Homicide—Concluded. 
act constituting the crime charged, and bearing a causal 
relation thereto, was admissible to prove motive. McCor- 
MICK. UV. STA sos sein case eee bia e e's Sgaeine ete spinach ee: GOT 


3. In a prosecution for murder, testimony of statements made 
by the deceased to a third party immediately preceding the 
act constituting the crime charged, and bearing a causal 
relation thereto, were properly admissible in evidence as 
@ part of the res gestw, although not made in the im- 
mediate presence of the defendant, there being evidence 
tending to prove that he heard the statements and acted 
because of such statements. McCormick v. State.......... 337 

Review. 

4. The fact that the jury on the trial of an information charg- 
ing murder in the first degree, capriciously, or without suffi- 
cient cause, reject the evidence showing deliberation and 
premeditation, is no reason why their finding of an inten- 
tional and malicious killing shoula be set aside. Russelt 
Vi: BEALE: Seccen Seee dees eee eile OES be Sialedwareiaracn edie eisretestees 498 

Verdict. 

5. By section 489 of the Criminal Code the jury are required, 

* in trials for murder, to declare in their verdict whether the 
accused, if they find him guilty, is guilty of murder in the 
first or second degree, or manslaughter. ussell v. State.. 497 


Husband and Wife. See FratpuLeEnT CONVEYANCES, 13-16. Mar- 
RIAGE. 
Mortgage of Wife's Separate Estate. 

1. A mortgage executed by a married woman upon her sep- 
arate estate, without present consideration and merely to 
secure an antecedent debt of her huskand or a third per- 
son, is void. Conkling v. Levies... . ccc ccc cece cence cece 136 

2. A married woman can not avoid a mortgage given by her 
to secure the debt of a third party, when such mortgage 
was made at the time she took title to the mortgaged prem- 
ises, and as a part of the transaction by which she became 
vested with title thereto. Conkling v. Levie.......... 132, 137 


Imprisonment for Debt. See ConstiruTionaL Law, 3. 


Incumbrances. See CovENAntTs. 
Liability of purchaser for payment of. See VENDOR AND VEN- 
DEE, 1, 2. 
Indictment and Information. 
Conviction of offense included in charge. See Crrminat Law 
AND ProcepDurs, 49. 
Preliminary complaint. See Criamnat Law AND PROCEDURE. 26. 
Positiveness of Charge. , 
1. An information which does not charge the offense in positive 
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Indictment and Information—Concluded. 
terms, but merely sets out that the county attorney “has 
reason to believe and does believe’ that the acts consti- 
tuting the offense have been committed by the defendant, 
is demurrable. Sothman v. State... ..... ccc ccs e cca c cee nnee 302 


Variance. 

2. A variance between a descriptive averment of the informa- 
tion and the evidence given in support thereof is not fatal, 
unless such averment is material to the merits of the case, 
and thereby prejudicial to the rights of the defendant. 
Goldsberry v. State........... Bie aan a fndelaieieie: eve esas sesecweee OLS 


Infants. 

Failure to appoint a guardian ad litem for infants who, pend- 
ing a contest of a will, have acquired by conveyance from 
the contestant rights in property involved, will not of itself 
invalidate the judgment or entitle the infants to have it set 
aside. Shelby v. St. James Orphan ASylum..cccccccccesees 44 


Information. See INDICTMENT AND INFORMATION. 


Initials. 
Designation of defendant by. See Panrtiss, 2, 3. 


Injunction. See Manpamos, 2, 3, 


Preliminary Injunction. 
1. A court or judge has no jurisdiction by a provisional in- 
junction to transfer the possession of real estate from one 
litigant to another. State v. Graves... 1... ccc cece eens 17 


2. A provisional injunction granted by a judge at chambers, 
without a hearing or any opportunity to be heard, trans- 
fterring the possession of real property from one litigant 
to another, is not merely erroneous, but absolutely void. 
SEALE: 0, GT GOS 5558.5 sae Fie eg Mae 08.6 Seth een oi deu as Ocala ve 88 «-. 17 


Innocence. See CRIMINAL LAW AND ProcepureE, 42. 


Insolvency. 
Liability of insolvent administrator for his debt to decedent. 
See ExecuTorRS AnD ADMINISTRATORS. 


Instructions. See ArreEaAL AND Error, 2, 5-8, 13, 14, 18-20, 29-31. 
CriminaL Law AND Procepcure, 38-47. 


Applicability to Pleadings and Evidence. 

1. An instruction which submits an issue to the jury not 
raised by the pleadings or supported by the evidence, is 
erroneous and was properly refused. City of South Omaha 
D> VWHRESINENG bois vik S SBR ao RE Ae EA TES RL Oe aes 790 


2. An instruction without any evidence to support it is erron- 
eous. Jones Vv. Wattles... cc crcccccceccercuccssececees ~. 533 
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Assumption of Facts. 


See also CrrwinaL Law anv Procepure, 39. 


3. An instruction which, in addition to a correct statement of 


the law, contains an assumption of the existence of a ma- 
terial fact upon which there was no evidence offered or re- 
ceived, should be refused. City of South Omaha v. Wrzes- 
MNSTOR 6 cStacs ie ore ais Siva Pace ate a ea AD we oe Sieleleid/e So's 'elle scale dies 


Burden of Proof. 


. In an action for goods alleged to have been sold and de- 


livered to a partnership of which defendant was a mem- 
ber at the time of the sale and delivery, an instruction that 
if the jury believe, from all the evidence, that the firm, 
while composed of defendant and his alleged partner, did 
not purchase the goods from plaintiff, their verdict should 
be for the defendant, was not erroneous as casting the 
burden of proving such facts on defendant. Lindell v. 
DeCCre; Wells Bi C Oia ciccaca ek aisra i divcesatevectisshigle-dce Boece ain © 95 a08, iv wtb nce 


. In an action for goods ,alleged to have been sold and de- 


livered to a partnership of which the defendant was a 
member at the time of the sale and delivery, defendant 
alleged that the goods were purchased by a former partner- 
ship, and that the contract of purchase was not ratified by 
the partnership after he became a member thereof. The 
court charged that if the jury believed that the claim sued 
upon was for goods sold to the former partnership, and that 
the contract was not ratified by the firm of which defendant 
was a member, and that the goods were not delivered until 
after the firm of which defendant was a member was dis- 
solved, they should find for the defendant. This instruc- 
tion did not erroneously cast the burden of proof on the de- 
fendant. Lindell v. Deere, Wells & C0........cceseccweees 


Evidence Against Part of Defendants. 


. In an action for damages against persons engaged in an un- 


lawful combination in restraint of trade, if the participa- 
tion of one or more of the defendants is not sufficiently 
shown, the court should be requested to instruct that the evi- 
dence can‘only be considered against those whose acts or 
declarations are proved. Cleland v. Anderson...........005 


Facts Admitted by Pleadings. 


. An instruction which submits to the jury as an issue in the 


ease a question of fact, admitted by the pleadings, is prop- 
erly’ refused. Miles v. Walker... ...c. cece ccenes Neacatesd is 


New Issues Raised in Reply. 


. Where a reply sets up new matter, which is a departure 


from the original cause of action, an instruction submitting 
such new matter to the jury is erroneous. Merrill v. Suing, 
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Requests. 


See also APPEAL AND Error, 30, 31. 


9. 


10. 


11. 


12. 


It is not error to refuse cumulative instructions. McCormick 


De BUC wes so o.ce ie soaid fiein atoce $6 G0 0a, 8:8 weve eevee -aierehore el bin.6s0 Sleceie'es 


Statement of Facts Constituting Liability. 
Where a jury is told that the defendant is liable upon a 
given set of facts, and a fact in issue, necessary to such 
liability, is omitted, a verdict for the plaintiff will be set 
aside, unless the evidence requires a finding adverse to the 
defendant upon the issue as to such fact. City of South 
Omaha v. Hager ....-.-.eeceee a ile Sracwietst shehe oe ROM Hyd SS oene 


Ondue Prominence to Part of Evidence. 
An instruction which, in addition to a correct statement of 
the law, directs the attention of the jury to, and unduly 
emphasizes a part of the evidence, should be refused. City 
of South Omaha v. WrZzesinski... ccc ccc enccceces ecatouts ier 


Verbal Errors. 
An instruction otherwise unobjectionable, which omitted the 
conjunctive ‘‘and’’ between the words “fairly” and “truth- 
fully,” was not prejudicially erroneous because of such ap- 
parent error. McCormick v. State ............ Xawuetins sie 


Insurance. 


1. 


be. 


Accident Insurance. 
A mutual accident association classified its members accord- 
ing to the hazard of their respective occupations. The 
plaintiff belonged to a class which entitled its members to 
$2,500 for the loss of a hand by accident. The members 
of another class were entitled to but $500 for such injury. 
A clause of the by-laws, which were a part of the contract of 
insurance, provided that no greater amount should be paid 
any member than the amount payabie to the latter class for 
any injury received while hunting, or in any way using or 
handling firearms. The plaintiff lost his hand by ‘the dis- 
charge of a gun which he was removing from one room of 
his house, where it was left by one of his boarders, to an- 
other. Held, That his recovery was limited to $500. Doody 
v. National Masonic Accident ASSN... ..ccceccccacccevcvecs 


Actions. Evidence. Questions for Jury. 
Delivery of an insurance policy to the insured is prima-facie 
evidence of the payment of the cash consideration recited 
in the instrument. Union Life Ins. Co. v. Parker.......... 


: Where a tenant has removed from the insured premises and 


a loss occurs the same day, within a few hours, whether 
there was a vacancy, or a mere temporary cessation of occu- 
pancy until the tenant could fully remove his effects and 
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Insurance—Continued. 


9. 


some one else could be put in, is a question for the jury. 
Hunt v. State Ins. CO... ccc cc cece ce cece eee teen cane 


. Certain statements in an application for life insurance, 


which are made a part of the policy issued, being represen- 
tations, the validity of the policy depends upon their sub- 
stantial truth: and it is for the jury to say whether the 
answers were true or false, and if false, whether false in 
some particular material to the risk. But it is not for the 
jury to say that the answers, though substantially untrue, 
were nevertheless immaterial. Royal Neighbors of America 
Be WGAICE eRe be READS e FUMES EHS EN AD EST PTA PETE 


Arbitration of Disputes. 
“A provision in a policy that no suit or action against the 
insurer ‘shall be sustained in any court of law or chancery 
until afler an award shall have been obtained’ by arbitra- 
tion, ‘fixing the amount’ due after loss, is void, the effect of 
such provision being to oust the courts of their legitimate 
jurisdiction.” German-American Ins. Co. v. Etherton, 25 
Nebr., 505, followed and approved. Phenix Ins. Co. v. 
ZlOtky ..cccececee bie aseubea de ene.t wonedee Seat wii oh asian tee steer 


An insurance policy provided that the insurer should not 
be liable beyond the actual cash value of tle property at 
the time of the loss; the loss to be ascertained by the in- 
surer and the insured, and, in case of a disagreement, by an 
arbitrator, selected as provided by the policy. The agree- 
ment was void, as it tended to oust the courts of jurisdic- 
tion. Hartford Fire Ins. Co. v. HON... ccc cece eee cnn eceee f 


Assessments. 


. Where the secretary of a mutual fire insurance company is 


authorized to make assessments for the payment of losses 
sustained, the fact that he calls to his counsel the board of 
directors and acts on their advice, will not invalidate an 
assessment. Phelps County Farmers’ Mutual Ins. Co. v. 
BLO) 0) 0) | a i ie ci aiaes 


. Where the by-laws of a mutual fire insurance company pro- 


vide for the payment of assessinents by the members not 
less than twenty nor more than forty days after the receipt 
of notice, and a notice is received containing the amount of 
the loss, the amount of the assessment, and requesting the 
member to pay “at his earliest convenience,” such notice at 
most would extend the time of payment to but forty days 
from the receipt thereof, and is not so defective on account 
of this informality as to invalidate the assessment. Phelps 
County Farmers’ Mutual Ins. Co. v. Johnston.........--. 
Forfeiture. 
Breach of a condition in an insurance policy against va- 
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10. 


11. 


12. 


18. 


14, 


16. 


16. 


17, 


cancy or change of occupancy, does not of itself avoid the 
policy, but merely affords ground of forfeiture at the option 
of the insurer. Hunt v. State Ins. Co 


Where insured gives his note, due in ninety days from the 
policy’s delivery, payable to the order of the insurer’s agent, 
for a part of the first premium, and the agent’s contract 
entitled him to 100 per cent. of the first premium as his 
commission, and he was charged with the amount of such 
premium, and sold the note, and the insured died after its 
MImaturity without having paid it, and afterwards the in- 
surer bought it from the agent’s indorsee, and denied liabil- 
ity onthe policy because it contained a stipulation for its 
suspension during default on any note given for premiums, 
& finding by the trial court against such contention of the 
insurer should be sustained. Union Life Ins. Oo. v. Parker, 


Waiver or Estoppel. 
After liability has been denied by the grand lodge, and 
payment made for the purpose of reinstatement tendered 
back, the fact that a member of the grand lodge finance 
committee invited plaintiff’s attorney to lay his case before 
the whole committee was not a binding admission of 
liability, though it involved some expense to plaintiff to do 
so. Adams v. Grand Lodge A. O. U. W.......2500e ioe Seco. 


The expression to a beneficiary by a member of the finance 
committee of the grand lodge, when shown, after assured’s 
death, the receipt sent assured for his last payment, that 
it fixed defendant's liability, was not a waiver of forfeiture 
for failure to comply with certain conditions of the order. 
Adams v. Grand Lodge A. O. WU. Wise ccccccccucccecsecsace 


Officers of the subordinate lodges of benevolent societies 
have no authority to waive any provisions of the rules of 
the order which form a part of the contract of membership. 
Royal Highlanders v. Scovill.... ce. cece eee ceeee hdaweare eA 
Where no authority over the payment of death benefits in 
the subordinate lodge or its officers is shown, their dealings 
with the beneficiaries after the assured’s death can establish 
no Hability on the part of the grand lodge. Adams v. Grand 
Lodge A. 0. U. W....... badatoe Sieidttoetasaed ede sodas Sara 
Where the insurer, with knowledge ot facts by which it is 
entitled to claim a forfeiture, treats the policy as in force, 
the forfeiture is waived. Hunt v. State Ins. Co.......... es 


Notice of facts entailing a forfeiture to the local agent of 
the insurer, who has authority to issue policies, is notice to 
the insurer. Hunt v. State Ins. CO... .. cc cee eee 


“Where all the property covered by a policy of a mutual fire 
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18. 


19. 


20. 


insurance company is not destroyed, the receipt of a sub- 
sequent assessment from a member who has sustained a loss 
while his policy was suspended for default in the payment 


‘of assessments will not operate as a waiver of such default.” 


Farmers’ Mutual Ins. Co. v. Kinney, 64 Nebr., 808, followed. 
Phelps County Farmers’ Mutual Ins. Co. v. Johnston...... 


Where a rule of a benevolent society provides that after 
suspension for non-payment of dues a member could only 
be reinstated while in good health, the receipt of her dues 
for reinstatement by the secretary of the subordinate lodge, 
while she was in a dying condition, was no waiver of the 
requirement of good health. Royal Highlanders v. Scovill.. 


Mere receipt of money by the financial officer of a sub- 
ordinate lodge of a benevolent association, is not a waiver 
of other conditions for the reinstatement of a suspended 
member, especially when the receipt is accompanied by 
an express requirement of the other conditions. Adams v. 
Grand Lodge A. O. U. W...... se eneeee OseGisiers ce oerdvarerereleiecs 


Where an insurance policy provides that no officer or agent 
shall be held to have waived any of its conditions, unless 
the waiver is indorsed thereon in writing, which is a lim- 
itation of the authority of the local agent, an attempted 
waiver in violation of such provision is not binding. Hunt 
vw, State Ins. CO....... ccc eee eens Bods we si oles Heyaee tes nuevas 


Intent. See FraupDULENT CoNnveyancrs, 12. Receiving STOLEN 


Goons. TROVER AND CONVERSION. 


Interest. See Usury. ; 
Provision for, as affecting negotiability of note. See Brus 


AND NOTES, 6. 


Interlocutory Orders. See APPEAL AND Ernor, 15. 


Internal Revenue. 
The act of congress of June 13, 1898 [U. S. Compiled Statutes, 


1901, p. 2296], requiring the certificate of a notary public 
before whom a deposition is taken to bear an internal rev- 
enue stamp, and enacting that failure to comply with this 
requirement shall make the deposition inadmissible in evi- 
dence, has no application to proceedings in state courts. 
Sulpho-Saline Bath Co, v. Allen......... cc ce ee eee Steepne's 


Intervention. See PartTIEs, 4. 


Intoxicating Liquors. See Jury, 1. 
Enforcement of fine imposed by imprisonment. See Constt- 


TUTIONAL Law, 3. 
Civil Damages. 


1. Persons engaged in selling intoxicating liquors under 
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Intoxicating Liquors—Continued. 
licenses obtained pursuant to the laws of this state, are 
liable in damages for all the legitimate and proximate con- 
sequences of their traffic, and if they have induced habitual 
drunkenness in a previously sober and industrious man, 
they are liable for a consequent thriftless and dissipated 
career, followed by him, after they have ceased to furnish 
him with liquors. Stahnka v. Kreitle.................0 ee 829 


2. Persons engaged in selling intoxicating liquors under 
licenses obtained pursuant to the laws of this state, are 
not liable for damages resulting from a like traffic before 
they engaged in the business, and they can not be joined 
in an action against other persons to recover for such pre- 
viously inflicted damages, although they may be liable to 
the same plaintiff for subsequent wrongs of a similar 
kind. Stahnka v. Kreitle........... eieldreeoaidasis asieeloe ot% 829 


Evidence. 

3. In a criminal prosecution for selling liquor without a state 
license, the fact that the defendant kept a United States 
internal revenue stamp, commonly called a “government li- 
cense,” may be proved by the state. Fruide v. State...... . 244 


4. In a prosecution for selling intoxicating liquors in violation 
of section 11, chapter 50, Compiled Statutes, where the state 
was permitted to introduce in evidence a United States in- 
ternal revenue stamp, commonly called a “government 
license,’ as tending to show that defendant was engaged 
in the business of selling intoxicating liquors, defendant 
should be permitted to exptain his possession of such rev- 
enue stamp for any other purpose. Fruide v. State....,... 244 


Sales by Social Clubs. 

5. In a prosecution for the sale of liquors without a license, 
defendant alleged that he was merely the custodian and 
steward of a social club which owned the liquors, There 
was evidence showing the organization of the club, its own- 
ership and custody of the liquor, and also evidence that the 
initiation fee for membership in the club was 25 cents, 
upon payment of which the member was given a coupon 
which entitled him to a certain quantity of liquor, and that 
when such coupon was exhausted another could be had 
on payment of another 25 cents; the number issuable being 
limited solely by the member’s ability and willingness to pay. 
The defendant ‘was the clerk and treasurer, as well as the 
steward, of the club, and devoted his entire time to its 
interest, without any definite arrangement as to his salary 
or as to the disposition of the funds accumulating in his 
hands from the sale of coupons. The court instructed that 
if the jury believed, from the eviden:e, that the organiza- 
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Intoxicating Liquors—Concluded. 
tion of the club was merely to provide its members with 
a@ convenient method of obtaining a drink when they de- 
sired it, or was no more than a pretense or device to enable 
the proprietor to conduct an unlawful traffic, the existence 
of the club and the fact of defendant’s stewardship did not 
satisfactorily explain the possession of the liquor, and he 
should be found guilty. The foregoing instruction was 
justified. Sothman v. State... 


Review. 

6. Section 24 of the Bill of Rights, providing that the right to 
be heard in the court of last resort by appeal, error or 
otherwise shall not be denied, applies exclusively to civil 
cases; and hence it does not include a proceeding for the 


seizure and destruction of liquors. Sothman v. State.... : 


Intoxication. See CriminaL Law AnD Procepurg, 12. 
Irrigation. See WATERS AND WaTER COURSES. 


Joinder. 
Of causes of ‘action. See Acrion. 


Of parties. See CHarre, Morreacss, 1. INtToxicatine Liquors, 
2. Mortcacss, 5. 


Joint Tort Feasors. See Torts. 


Judges. See Courts. Justices or THE PEACE, 
Mandamus to judge. See Manpamus, 2-4. 


Judgment. See Crepirors’ Bru, 3-5. JUSTICES OF THE PEACE. 

in action to set aside traudulent conveyance. See Fraup- 
ULENT CONVEYANCES, 15, 16. 

Right of review of judgment rendered at plaintiff’s request. 
See APPEAL AND Error, 43. 

Bar. 

See also Mortaaces, 3. 

1. Record examined, and held that it does not disclose a 
former adjudication of the rights of the intervener. Cham- 
Derlain Vv. WOOLSEY... ce ccc cece ce cee enone wiscerece.ahe ae 149, 

2, Where a foreclosure suit has been prosecuted to a decree, 
which was reversed on appeal, whereupon the plaintiff dis- 
missed his suit without prejudice, such proceedings were 
no bar to a subsequent action at law upon the indebted- 
ness secured by the mortgage, so that an answer in the 
action at law, pleading the commencement and dismissal 
of the foreclosure suit, stated no defense. Kendall v. Selby, 


3. A judgment in a prior suit is not a bar to a subsequent 
action, unless it appears by the record, or clear evidence, 
that the identical issue presented by the subsequent suit 
was adjudicated therein, and that both actions are between 
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the same parties or their privies. Hamilton Nat. Bank 
v. American Loan & Trust Co 


4. An adverse ruling on a motion to secure the removal of a 


receiver, on the ground that he is a stockholder of the cor- 
poration and not a suitable person to enforce the stock- 
holders’ liability provided for in the case of a banking insti- 
tution, is not an adjudication of the question whether the 
corporation is a banking institution, within article 11}, sec- 
tion 7 of the constitution, relating to stockholders’ liability. 
Hamilton Nat. Bank v. American Loan & Trust Co 


Collateral Attack. 


. Where the court has jurisdiction over the parties and the 


subject-matter of the action, a judgment rendered by it is 
not absolutely void and subject to collateral attack even 
though error is committed in holding the petition on which‘ 
the judgment is based sufficient, as stating a good cause of 
action. The sufficiency of a petilion is not the test of juris- 
diction. Logan County v. Carnahan 


Default. 


. A defendant served by publication only, who has parted 


with his interest in the property involved in the action, 
is not entitled to have the judgment entered therein set 
aside, under the provisions of section 82 ot the Code of 
Civil Procedure, providing that a party against whom a 
judgment has been rendered without other service than by 
publication may have the same opened, and be let in to 
defend. Browne v. Palmer 


Opening or Vacating. 


See also ante, 6. INFANTS. 


7. 


Failure to enter a cause on the trial docket kept by the clerk, 
under sections 321-327, Code of Civil Procedure, will not, 
in the absence of any showing of prejudice, entitle the party 
to set aside a judgment entered thirty days after the cause 
was at issue, but without notice to and in the ahsence of 
stich party. Shelby v. St. James Orphan Asylum.......60. 


Process. 


. Unless a defendant sued by the initial letters of his name 


under section 148, Code of Civil Procedure, is served per- 
sonally or makes an appearance in the case, the judgment 
or decree rendered therein is not binding upon him. Gillian 
Ds, MCDOWOUS ie seit icers Wace etree ABA ee ee ADEE le Meda Locelan eA Boe Nile 


Rendition. 


. The district court has authority to render a judgment ou 


a verdict at a term subsequent to that at which the trial 
was had and at which the motion for a new trial was 


67 


67 


693 


287 


40 


814 


everruled, Carlson v. BERION. Voce cece cee eee e nese sy 486 
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Judicie] Notice. See Criainan Law anpD ProcepureE, 13. Evt- 
DENCE, 12-14. 


Jurisdiction. See Covers, 1. Jusrices or THE PEACE. 
Contracts, ousting courts of jurisdiction. See Coxrracts, 2, 3. 
In action by trustee in bankruptcy. See Banxruprcy, 1. 
In action for adjudication of claims against estate of ward. 
See GuarpiaN and Warb, 3-5. ' 
Sufficiency of petition as test of jurisdiction. See Jvuve- 


MENT, 5. 


Jury. ‘ 

Custody, conduct and delikerations of jury. See CriminaL 
Law AND Procepure, 33-37. 

Trial by jury of issues in equity. See Equity. 

Right to Trial by Jury. Waiver. 

See also WILLS. 

1. Sections 20, 21 and 22 of chapter 50, Compiled Statutes, 
make it unlawful to sell or give away under any pretext 
any spirituous, malt or vinous liquors, without having 
first obtained a license as provided in such chapter, and 
provide that, on complaint or information, a warrant 
may issue directing a search of the premises where liquors 
are alleged to have been illegally sold, and that if, upon an 
examination, the magistrate hearing the case shall be sat- 
isfied that the person found in possession of the liquor 
and the premises had been selling liquor without a license, 
he shall order the liquor so seized destroyed. Section 280 
of the Code of Civil Procedure provides that issues of fact 
arising in actions for the recovery of money or of specific 
real or personal property shall be tried by a jury. The 
procedure for the seizure and destruction of intoxicating 
liquors, does not come within the provision of said sec- 
tion 280. Sothman v. State... ... ccc ccc cece eee eee eees 


2. An order transferring a cause in ejectment to the equity 
docket, because of equitable defenses raised, will not pre- 
clude the moving party from demanding that the purely 
legal issues be tried by a jury, on a timely request theretor. 
Schumacher v. Crane-Churchill Co... . ccc ccc ccc eee 


3. Where an action in ejectment is transferred to the équity 
docket, because of equitable defenses, going to trial upon 
all the issues, without demanding a jury as to any of them, 
is a waiver of a jury as to that trial. Schumacher v. Crane- 
GULCH. CO. < vaistes inlesave, gies cee 5 6, dyin 2% Lac chy 9h oy 08h 0 Sys toe. oral a Aedes 


4. Waiver of a jury at the first trial in ejectment, will not. 
preclude either party from demanding a jury at the second 
trial had under section 630 of the Code of Civil Procedure. 
Schumacher v. Crane-Churchill CO... ccc ccc eevee eeeeeeas 


440 
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Justices of the Peace. 


1. 


Trial of Right of Property. 
Proceedings before a justice of the peace on trial of right 
of property, under sections 996, 997 and 998 of the Code of 
Civil Procedure, are reviewable on error. McCormick Har- 
vesting Machine Co. v. Scott..... wis ieieinia sa teakevaciere sie Sigisiateere 


. The order, on a trial of right of property seized under at- 


tachment, under section 996 et seg. of the Code of Civil 


’ Procedure, ‘to be issued by a justice to the officer, directing 


restoration of the property, is not a judicial order, from 
which error will lie, but merely the means of apprising the 
officer of the result of the inquisition. McCormick Harvest- 
ing Machine Co. v. Scott... ...ssseeee beers je Sidra Seine Sree a - 


. Upon a reversal in the district court of a judgment of a 


justice of the peace rendered in proceedings to try the right 
of property seized under attachment, the district court has 


jurisdiction to hear and determine the issues, but its juris- 


diction to render judgment is limited, as that of a justice 
of the peace, to a judgment for costs, and a judgment for 
a release of the property from the levy, and a restoration 
thereof to the claimant, is unauthorized and void. McCor- 
mick Harvesting Machine Co. v. SCOtt.....c ccc cccccncoace 


On trial of the right of property before a justice, under sec- 
tions 996-998 of the Code of Civil Procedure, providing 
when property attached is claimed by a third party, for the 


_ trial of the right to the property, and for judgment for 


costs against plaintiff in attachment on proof that the 
property belonged to the claimant, or against the claimant 


_ on failure to establish the right to such property, the only 


judgment authorized is a judgment for costs. McCormick 
Harvesting Machine Co. v. Scott....... gedit tude gene F 


. In proceedings for the trial of the right of property, under 


section 996 et seg., Code of Civil Procedure, the only 
judgment a justice is authorized to render is a judgment 
for costs. McCormick Harvesting Machine Co. v. Scott.... 


Landlord and Tenant. 


1. 


3. 


Removal of Goods After Termination of Tenancy. 
A tenant has a reasonable time after the termination of 
his tenancy to remove his family and personal effects, and 
is entitled to free ingress and egress for that purpose. 
Smith uv. Boyle 


. A tenant who is denied the right of entry to remove his 


goods, may treat such refusal as a conversion. Smith 
v. Boyle 


ee ee ee er ar ee ara y ewes 


A tenant does not forfeit his right to personal property be- 


479 


481 


481 


481 


481 
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Landlord and Tenant—Concluded. 


5. 


longing to him by neglecting to remove it within a reason: 
able time after the expiration of his lease. Smtth v. Boyle, 


. When an incoming tenant agrees with the outgoing tenant 
.that he will not bother him about certain personal property 


situated on the premises, it is, in effect, an agreement that 
it may remain on the ground for an indefinite time and 
until some notice is given that it should be removed. 
The theory that a tenant forfeits his property to the land- 
lord by neglecting to remove it within a reasonable time 
after the expiration of his lease, is wholly untenable and 
finds no support in the authorities. Opinion by Durriz, C. 
Smith v. Boyle... ccc ccccccaccssceces eT Ser a re 823, 
Transfer of Reversion. Rent. ' 
A lessor, notwithstanding he has conveyed the land to a 
third person, may reserve the rent by separate written in- 
strument or otherwise. Allen v. Hall.............. plea nase 


. Though a tenant can not dispute his landlord’s title, yet, 


in an action by the lessor to recover rent, the lessee may 
show by way of defense that the lessor has conveyed the 
premises to another by warranty deed without reserving the 
rent thereafter to become due, Reversing Allen v. Hail, 
64 Neb., 256. Allen v. Hall 


. One who has conveyed land to a third person by deed, with- 


out reserving the rent to become due thereafter, can not 
recover such rent. Allen v. Hall 


. Where the landlord has conveyed leased land by warranty 


deed, without reserving rent thereafter to become due, the 
tenant may, after such conveyance, defend an action by the 
landlord for rent, without having been evicted by the holder 
of the paramount title or disturbed in his possession during 
the term. Reversing Allen v. Hall, 64 Neb., 256. Allen v. 
UL see ti ee esdaese Bangs iare isd . 


Larceny. 
Evidence supporting conviction of larceny in prosecution for 


1. 


bw 


robbery. See Roseery. 

Evidence. 
Evidence found sufficient to support a verdict of guilty. 
Wiegrefe v. State 


. In the trial of a person charged with larceny of property 


from two joint owners, where one of such owners acquainted 
with the facts and circumstances of the taking testifies 
thereto and also testifies that the taking was without the 
knowledge and consent of the owners, and the defendant, 


‘on his part testifying denies any knowledge of the crime, 


evidence of non-consent was held sufficient. Wiegrefe v. 
StQb6 5c isos ween ks 08s Baw Cees Y ESE 3 wed wiele wea erie 
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Larceny—Concluded. 

3. Want of consent to asportation may be inferred from circum- 
stances shown in evidence, as well as by direct testimony. 
Opinion by Hotcoms, J. Wiegrefe v. State 

Verdict. 

4. In a prosecution for larceny, it is not necessary that the 
jury should in their verdict fix the value of the money 
stolen, since the court will take judicial notice of the worth 
of a dollar. Reed v. State... . cc cece cece cece eee ee ee neee 184 


Law of the Case. See APPEAL AND Error, 16. 
Liens. See GARNISHMENT, 1. 


Limitation of Actions. 
On award. See Muwnicrpar, Corporations, 16. 
Sufficiency of evidence to support defense of statute of limita- 
tions. See ADVERSE PossEssion, 2, 3. 
To foreclose mortgage. See Mortaaaes, 8. 
To set aside conveyance by bankrupt. See BanxKruptcy, 2. 


Limitation of Liability. See Carriers, 3-5. 


Lost Instruments. ies 
Evidence as to lost claim filed against city. See Evipence, 1, 
6-8. 
Lotteries. 
1. To constitute a lottery, it is necessary that a prize be offered 
and something of value be given for a chance to obtain it. 
State v. Nebraska Home 00.........c cece ccc cccrcaceeveeee 349 


2. The prize in a lottery may be anything of value; a prefer- 
ence or privilege in the distribution of a common fund 
among those entitled thereto, may constitute a prize. State 
vw. Nebraska Home CO... . ccc ccc ccc eee cee eect eee eettees 349 

8. A scheme whereby a common fund is to be produced by the 
contributions of various parties, and afterwards distributed 
among the parties contributing’ thereto, and a valuable 
preference or privilege in the distribution thereof is made 
to depend upon chance, is a lottery within the statute 
prohibiting the same. State v. Nebraska Home Co......... 349 


Malicious Prosecution. 
Instruction as to probable cause. See APPEAL AND Error, 18. 
Advice of Counsel. 

1. Where a statement of a party to his attorney before insti- 
tuting a criminal prosecution included a statement of facts 
claimed to have been personally known to the prosecuting 
witness, a jury which decides that such statement of facts 
was untrue, was justified in holding the attorney’s advice 
given with reference to such statement to be no defense. 
Miles v. Walker ..... Bios weséeins hauls 's ecpateaavnteareiaws anaes 728 


1000 INDEX. 


Malicious Prosecution—Concluded. 
Damages. 
. Malicious prosecution is an attack upon reputation, and 
plaintiff. in an action for it, if successful, is entitled to 
damages from that cause. Miles v. Walker.............20. 728 


bo 


Evidence. 
3. In an action for malicious prosecution, the fact as to whether 
or not the accused person was guilty of other offenses 
similiar in character to the one charged in the complaint 
against him is immaterial. Miles v. Walker ...........005 728 
4. Plaintiff's discharge by an examining magistrate is admis- 
sible in evidence as tending to show want of probable cause 


for the criminal complaint against him. Miles v. Walker... 728 
Malice. 
5. Definition of “malice” in instruction held not erroneous. 
MATES: 0. WOLCOT iis ic aac cio had oesers Hear erev ele web aoe iw Bieg Nevada aera co 728 
Mandamus. 


Original jurisdiction of supreme court. See Courts, 1. 
Adequate Remedy at Law. 

1. The writ of mandamus will not issue merely to correct 
errors; it must further appear that the remedy prayed for 
by the application for the writ can be obtained by that 
means only and as a last resort, and that the relator has 
no adequate remedy in the due and ordinary course of the 
Taw. Stated. J CSSO1. z divia ic :8ie ee tivierecd aie Hidie a ela Cigale e ,0's 6 ae we 515 


Mandamus to Judicial Officers. 

2. Where, in a controversy over a title to real estate, both 
parties being before the district court asking that title be 
quieted in each of them respectively, a hearing is had on an 
application for a temporary injunction, and on conflicting 
evidence an order is issued restraining one party from in- 
terfering with the possession of the other, it can not be 
said, on an application for mandamus, that the order was 
unauthorized and in effect dispossessed the party against 
whom the injunction runs of property he was in possession 
of, and for that reason is void. State v. Jessen............- 515 

3. A judge of the district court may, if the ordinary remedy is 
inadequate, be compelled by mandamus to vacate an injunc- 
tion granted by him without jurisdiction or authority. 
State Vv. GraveS ... cee eee reees BaueeS prasad ane Sh. a:'e cava tare! Miaasdesere tit 4 17 

4. While the writ of mandamus can not be made to perform 
the functions of an appeal or proceeding in error, it may be, 
and commonly is, employed to coerce judicial action in cases 
where courts or magistrates have exceeded their jurisdic- 
tion; and according to some authorities, its use is even war- 
ranted where there was jurisdiction, but abuse of power and 
discretion. Opinion by SuLtivan, C. J. State v. Graves...17, 23 
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Remedy by Appeal or Error. 
Mandamus will not ordinarily issue, when its effect will be 
to vacate an order of the court having jurisdiction to make 
it, especially where such order can be reviewed on error or 
appeal. State v. Jessen......... ROT Ore re $i Sia eb atace lore 


Marriage. 


1. 


Essential of Valid Marriage. 
There can be no valid marriage without the consent of the 
state, and a positive prohibition does not evidence consent. 
Eaton v, Haton ...cccceseees wlacgie, dealer weecaceriie aidleredateustecanbietaceievs 


. In this state the only essential of a valid marriage is the 


515 


676 


free consent of competent parties to live together in the ‘ 


marriage relation. Haton v. Eaton ....ccccccavcvccecccces 
Effect of Cohabitation. 


. Where a marriage contracted in good faith is void by reason 


of some removable impediment, the parties may, after the 
impediment has been removed, become lawfully united by 
continuing to live together with the intention of sustaining 
toward each other the relation of husband and wife. And 
even where the existence of the impediment and its removal 
were unknown, continued cohabitation evidences consent to 
live in wedlock. Haton v. Haton .......cccereccccevevcece 


Marriage After Divorce. 
It is not the policy of the divorce law to encourage bigamy. 
Therefore a person who has been released from wedlock by 
judicial decision is not permitted to indulge the hope that if 
he marry again in violation of the statute, the marriage will 
be valid unless the decision is reversed. Haton v. Eaton.... 


. Section 45, chapter 25, Compiled Statutes, 1901, is prevent- 


ive, and not merely repressive. It incapacitates a divorced 
person from contracting a valid marriage while the judg- 
ment divorcing him is subject to possible reversal. Haton 
VD. HALON wovvcvecscccrcceeves ahd, gal Sade apace we elae ae Siasocaver ers 


Married Women. See HUSBAND AND WIFE. 


Master and Servant. 


1. 


Duty of Master in Furnishing Appliances. 
An employer is not liable in damages for the consequences 
of mere error in judgment in furnishing structures, ma- 
chinery and appliances for the use of his servants in the 
prosecution of his business, unless it is shown that such 
error is itself the result of negligent or wilful ignorance or 
inattention. O’Neill v. Chicago, R. I. & P. R. Co.......... ri 


. Omission to block a guard-rail will not render a railroad 


676 


676 


676 


676 


638 


company Hable for injuries to a servant whose foot is caught © 


between the rails while he is attempting to uncouple cars, 


1002 
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Master and Servant—Concluded. 


where the evidence shows that there are wide differences 

of opinion between railroad companies with respect to the 

relative safety to their servants as to blocked and unblocked 

guard-rails. O'Neill v. Chicago, R. 7. & P. R. Co.....:...... 
Liability of Master to Third Persons. 


. Where a servant drove the cattle of his master to a pasture, 


and instead of returning at once on horseback, waited until 
dark, when his horse ran away and ran over plaintiff, what- 
ever negligence there was in delaying his return until after 
nightfall or in the management of his horse was committed 
in the performance of his master’s service, for which he was 
liable, though the servant may have acted without the 
knowledge or against the wishes of the master. Weber v. 
DOCKIMNON sbeebs isa Se erood spac eave nk Sate o Wee ed § wrsudte ene ave Baier 


Mistake. See AnverSE PossESSION, 7. FRAUDULENT CONVEYANCES, 8. 


Monopolies. 
Evidence showing conspiracy to monopolize trade. See Evi- 


DENCE, 2, 3. INSTRUCTIONS, 6. 


Grant of special privilege or immunity to laborers. See Con- 


STITUTIONAL Law, 5. 
Retail Lumber Dealers’ Association. 


1. An association of retail lumber dealers, organized to prevent 


its members from being subjected to competition of whole- 
salers, which requires a fixed amount of stock continuously 
carried to entitle a dealer to membership, and levies upon 
and collects from wholesale dealers a penalty in case they 
make sales to consumers directly, or to retail dealers not 
eligible to membership in the association, is unlawful under 
section 1, chapter 91a, Compiled Statutes, 1901, defining and 
prohibiting trusts. Cleland v. Anderson.............6.... 
Under the provisions of section 1, chapter 91a, Compiled 
Statutes, the number of retail lumber dealers engaged in 
an unlawful combination to prevent sales by wholesalers 
to retailers not belonging to the association, and the pro- 
portion they bear to the whole number of dealers in the 
same trade, is not material. Cleland v. Anderson........ 


. Section 11 of chapter 91a of the Compiled Statutes, 1901. 


provides-that any person, injured in his business or prop- 
erty by a trust as defined in a preceding section may sue for 
such injury and recover damages sustained. A number of 
retail lumber dealers formed an association to prevent the 
sale of lumber by wholesalers to retailers not members of 
the association. Under section 11, a personal action by 
a dealer injured by such combination would lie against 
a member or members of the association to recover dam- 
ages, Cleland v. Anderson.........cceeeeees Meo eae oars 
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Mortgages. See ALTERATION OF INSTRUMENTS. CHATTEL Mort- 


GAGES. 


Mortgage of wife’s separate estate. See HuSRAND AND WIFE. 
Provisions in mortgage affecting negotiability of note. See 


Bits ann Nores, 7-9. 
Assignment, 

An assignee of a mortgage whose assignment is not of 
record, is barred by a decree foreclosing a prior lien in a 
suit to which his assignor, who appeared of record as 
owner of the incumbrance, was made a party, unless he 
records his assignment prior to the recording of the deed 
under judicial sale pursuant to such decree. Goodwin v. 
Cunningham, 54 Neb., 11, distinguished. Gillian v. Me- 
DOWEL 66 ok Oh HRA EE CEO EEE De OETKER CS re ee ee ae as 


. Where promissory notes were executed by the same maker 


to two different persons, and at the same time a real estate 
mortgage securing their payment was executed to the two 
payees jointly, the transfer of one of the notes was a trans- 
fer of the original debt and of the accompanying mort- 
gage pro tanto. Guthrie v. Treat...... eee cece were wees 


Foreclosure, 
A decree of foreclosure of a prior lien, in the absence of 
an express adjudication based upon proper issues, will not 
have the effect of determining the validity or standing of a 
subsequent lien as between the parties thereto, nor of pre- 
venting the subsequent incumbrancer from enforcing the 
same, as to such parties, against the property or anything 
representing it, in their hands. Gillian v. McDowall...... 


. As taxes on real property are a lien upon the land itself, 


not merely on some interest therein, where a tax lien is fore- 
closed within the time fixed by law, but subsequent incum- 
brancers are not barred, such incumbrancers are not re- 
lieved of the necessity of redeeming therefrom, in a suit 
to assert their liens, by the fact that the statutory period 
for foreclosing the tax lien has expired. Merriam v. Good- 
leit, 36 Nebr., 384, followed; Goodwin v. Cunningham, 54 
Nebr., 11, distinguished. Gillian v. McDowall............. 


. Where a promissory note is executed to T. and another one 


to L., and at the same time a real estate mortgage securing 
their payment is executed to T. and L. jointly, the holders 
of the two notes may be joined as plaintiffs in an action 
to foreclose the mortgage. Guthrie v. Treat........ Net antys 


. Petition examined, and found to state facts sufficient to re- 


sist a general demurrer. Guthrie v. Treéat.........-0000. 


. Action to foreclose a mortgage. The recitals of the mort- 


gage were made a part of the petition, Such recitals, to- 
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Mortgages—Concluded. 


10. 


gether with the allegations of the petition, fairly showed 
that the mortgage was taken as a renewal. This fairly 
raised a presumption that the old mortgages were delivered 
up at the time of the execution of the one in suit. Guth- 
TIC Ds VCO 5aa3 84a iid Aleta ed Ole eae be Saeco 88 ROE Ree es 415, 


. Where a debt secured by a mortgage is payable in instal- 


ments the mortgage can not be enforced as a security for 
any instalment due and payable ten years or more prior to 
the commencement of the action to foreclose. Nares v. Bell, 


Payment. 


. A mortgage secures the indebtedness for which it was 


given, and is discharged only by a release or the payment 
of that indebtedness. Davis v. Thomas..........eeeeeees 
Where a part payment of a debt secured by a mortgage 
had been made, and a new note taken for the remainder, 
and the old note surrendered, but the mortgage, which 1s 
unrecorded, was retained, it justified a finding that the 
mortgage debt was not paid, and that it was secured by the 
mortgage to the amount of the renewal note. Davis v. 
TROMAS ..ccccccecrcrecerceceece aleienelevar tees Biers sera dereieve, eoauals 


Motions. 
For change of venue. See Crimtnat Law AND PROCEDURE, 


50, 51. 


For new trial. See Arrran AND Error, 3. CriminaL LAW AND 


ProcepwRreE, 23. 


Judgment on motion as bar. See JupemMeEnt, 4. 
To strike out new matter in reply. See Pieapine, 8. 


Motive. See Homicine, 2. 


Municipal Corporations. 


1. 


Assessments. Equalization. 
The provisions of section 20, article 1, chapter 14, Com- 
piled Statutes, in regard to the making of an estimate of 
the cost of a proposed improvement, are jurisdictional, and 
the cost of a sidewalk, Jaid without a compliance therewith, 
can not be made the basis of the levy of a special] assess- 
ment against the adjacent property. Moss v. City of Fair- 
Oi PEE ee ae Le OCT ee ee eee a es 


. Land was conveyed to a city for uses of a park, and a strip 


of land eighty feet wide surrounding the park tract was 
also conveyed to the city; the deed reciting that it was con- 
veyed for the purpose of a public street or highway, and 
that the city should lay out and improve such street or 
highway, and should forever after keep it in good order and 
repair at the expense of the city, and in case of failure to 
do so, the title should revert to the grantors. The owners 


422 
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Municipal Corporations—Continued. 


« 
. 


of lots abutting on the eighty-foot strip could not be 
charged with the cost of sidewalks constructed thereon by 
the city, or with any work properly classed as a street im- 
provement. Browne v. Palmer......... 


rs 


Where a city charter provides that all street railway com- 
panies shall be required to pave or repave between, and to 
one foot beyond their outer rails, at their own cost, the city 
council has no authority to assess the adjoining lot owners 
with the cost of paving that part of the street. Wales 
MV. WATTEN wo cccveccceevvues 


Subdivision 7 of section 52 of an act of March 1, 1883, re- 
lating to the organization and powers of cities of the second 
class, makes provision for the sitting of the city council as a 
board of equalization in the assessment of special taxes for 
special improvements. Wales v. Warren ...sccecaccecseces 


Defects in Sidewalks. 


. In an action against a city for injuries caused by reason 


of a defective viaduct, evidence examined, and held that the 
verdict was not excessive, and was sustained by the evi- 
dence. City of South Omaha v. Wrzesinski....... is felanbsielw dare 


. An instruction that the city would be liable for injuries 


caused by a defective street, because of negligerce in per- 
mitting the defect to exist, is erroneous, in failiny to state 
that it would be liable in permitting the defect to continue 
after notice of its existence. City of South Omaha v. Hager, 


In order to hold a municipal corporation liable for injuries 
received by reason of a defective sidewalk, it must be shown 
that the municipality, through its proper officers, had notice 
of the defect, or else that the defect had existed for so long a 
time that in the ordinary course of things they should have 
known of it, and hence are chargeable with constructive 
notice. Nothdurft v. City of Lincoln .....receeveecs wietece avers 


. In an action against a city for injuries caused by a defective 


sidewalk, notice of the particular defect which caused the 
injury is not necessary, where it is shown that a general 
defective condition existed and was known to the officers of 
the municipality, either actually or constructively. Noth- 
durft v. City of Lincoln 2... cece cece cece nee e eee eeeecene de 


. Though, in an action against a city for injuries alleged to 


have been caused by defective sidewalks, it is not necessary 
to show that the city had notice of the particular defect 
which caused the injury, if it is shown that the general de- 
fective condition existed and was known to the, officers of the 
municipality, yet it is not sufficient to show notice of a 
particular defect, which is different in kind and no way 
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10. 


11. 


12. 


13 


14. 


165. 


16. 


related 10 the one that produced the injury, and which did 
not contribute thereto. Nothdurft v. City of Lincoln ...... 


To charge a town with constructive notice of a defective 
plank in a sidewalk, by reason of which an injury has 
occurred, it is necessary to show that the identical defect 
which led to the accident was open and visible; and no 
question with respect to the condition of the walk in the 
locality near by can be admitted. Opinion by Barnes, C. 
Nothdurft v. City-of Lincoln. ...... 0. ccc cee ee ee eee 434 


In an action against a municipal corporation to recover 
damages tor personal injuries alleged to have been gus- 
tained by reason of the defective condition of a sidewalk, 
that the city had actual or constructive notice of the defect 
complained of is a substantive fact to be established by the 
evidence; and this fact can not be left to the mere inference 
or conjecture of the jury. Nothdurft v. City of Lincoln.... 


A city is not an insurer of the safety of pedestrians, and is 
only bound to use reasonable diligence to keep its walks 
in safe condition for travel. Opinion by Barnes, C. 
Nothdurft v. City of Lincoli.... 0... cece cece eee 434, 


Eminent Pamain. 
In order to sustain a judgment against a city as incident 
to a decree in equity to correct an award made by the 
city of damages for the taking of land for street purposes, 
ft is unnecessary that a claim for the amount should have 
been filed with the city clerk and been rejected by the 
council, as required by section 33, chapter 12a, Compiled 
Statutes. City of Omaha v. Clarke...... 0... ccc cee es 


To warrant a finding that an award by appraisers of dam- 
ages caused by taking property for street purposes should 
have been in favor of plaintiff’s assignor, instead of an- 
other, who is named in the award, proof of the assignor’s 
ownership of the premises must be produced. City of 
OMGNG: Bi) CLOT ocho Gira ee ee Si OG Seles FN ES ree 
When a city takes possession of and uses property for 
street purposes, it can not allege its own irregularities in 
procedure as a reason for not paying damages awarded the 
owner for taking his property. City of Omaha v. Clarke.... 
An action on an award of damages for the taking of land 
for street purposes, is not barred before five years from 
confirmation of the award. City of Omaha v. Clarke...... 


Estimate of Cost of Public Improvement. 


See also ante, |. 


17. 


The provisions of section 20, article 1, chapter 14, Compiled 
Statutes. in regard to the making of an estimate of the 
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438 
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33 
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Municipal Corporations—Concluded. 
cost of a proposed improvement, have reference to contracts 
for laying sidewalks in pursuance of the provisions of sec- 
tion 69, of the same article. Moss v. City of Fairbury.... 
Liability for Torts of Independent Board. 

18. A municipal corporation is not liable for the torts of an 
independent board, constituted by the charter or by general 
law to perform some public service from which the munici- 
pality derives no special advantage in its corporate capacity, 
even though the duties imposed on such board might have 
been imposed upon the municipality, and its members are 
appointed by the municipal government under the provisions 
of the charter or law. Murray v. City of Omaha.......... 

19. A municipal corporation is not to be held liable for the acts 
of an independent board, constituted by the charter or by 
general law to perform some public service from which the 
municipality derives no special advantage in its corporate 
capacity, on the ground that it ratified and adopted them, 
where the matters involved are not within the scope of the 
powers conferred on it by the charter, but are expressly 
confided to the board. Murray v. City of Omaha......... 

Murder. See Homicine. 
Mutuality. See Sprecrric PrerFroRMANCE, 4. 


Names. 
Designation of parties to action. See Parties, 2, 3. 


Negligence. See Brinces. 10, 11. MASTER anv SERVANT. 

Declarations of decedent as evidence of negligence. See Evr- 
DENCE, 4. 

Of shipper of live stock. See Carnieks, 2. 

Ordinarily it is error for the court to instruct the jury that a 
circumstance, or a group of circumstances, as to which 
there has been evidence on the trial, amounts to negligence 
per se; but where such fact or group of facts, if established, 
amount in law to negligence, the court, having left the 
question as to the existence of such facts to the jury, may 
state their legal effect. Seyfer v. Otoe County............ 


Negotiable Instruments. See Bivins aNnp NOoTEs. 


New Trial. 
Motion for. See CrimrmvaL Law anpD Procepure, 23. 


Notaries. See AFVIDAVITS. 


Notice. See Recorps. 
From record of order of garnishment. See GarNiSHMENT. 
Of assessment. See INscusance, 8. 
Of defects in streets. See MunicipaL Corporations, 6-11. 
Of dishonor of note. See Bixzs axp Notes, 10-12. 
To ageut as notice to principal. See Insurance, 16, 
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Objections. 
Necessity of making objection in trial court. See APPEAL AND 
Error, 28. Crisixnat LAw snp Procrepune, 6. 
To argument and conduct of counsel. See Criminat LAW AND 
Procepeure, 32. 
To evidence. See Criminxnat Law AnD Procepvure, 48. 


Occupancy. See Homestead, 1. INSURANCE, 9. 


Office and Officers. 
Liability of city for torts of independent board. See Muwnict- 
PAL ConroraTIONs, 18, 19. 
Right of county treasurer to prosecute action for collection 
of taxes. See Taxation, 5. 


Opinion Evidence. See Crimrxat Law anp Procepure. 14. Eve 
DENCE, 15-17." 


Opinions. See Courts, 2, 3. 
Parishes. See.RELiacious Societies. 
Parol Evidence. See EvipENcE, 18. 


Parties. See Cuarrern Mortcaces, 1. GUARDIAN AND Warp, 2. IN- 
TOXLCATING Liquors, 2. Morreaces, 5. REPLEVIN, 1. TROVER 

AND CONVERSION, 2. 
Objections on appeal to misjoinder of. See AprEAL aND ERzor, 


28. 
Defect of Parties. 


1. Defect of parties will be waived if it is not raised by de- 

murrer or answer. Engel v. Dad0...... cece cece ee eens 
Designation. 

See also JUDGMENT, 8. 

2. A mortgagee joined as a party defendant in a suit to fore- 
close a tax lien may not be sued by the initial letters of his 
name, under section 23, Code of Civil Procedure, although 
so designated in the note and mortgage by virtue whereof 
he claims a lien upon the property in controversy. Gillian 
De. <M CD OW ba 6 osc ia cinciascarintaer dS wiSie. o's hee awe die Saare 6 aise a Bi ones 

3. Where a mortgagee joined as a party defendant in a suit to 
foreclose a tax lien is designated in the note and mort- 
gage by the initial letters of his name and his true name 
is unknown, the proper course is to proceed under section 
148, Code of Civil Procedure, by stating in the verification 
of the petition that the true name of the defendant could 
not be discovered, and obtaining personal service of sum- 
mons upon him. Gillian v. McDowall............. Seb iateiers ais 

Intervention. 

4, It is not error to tell the jury that the same rules of law 
apply to an intervener as to the original defendant, and 
that no judgment is asked as to the intervener. Trompen 
De VCS. iso eiece eieiaiinr oxecend ei whn ce Oa eae inet are Dhaa, Crae ee apc a eee 
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Payment. See Exivenr Dowty. Morteaces. STATUTE OF FRAUDS. 
VENDOR AND VENDER, 3. 


Pensions. See BExrpwrrioxs. 


Personal Injuries. See HicHways. MasTeg AND SERVANT. NEc- 
LIGENCE, 


Photographs. See Eviernce, 9, 10. 


Pleading. 

Allegation as to ownership of note. See BILLS AND Notes, 2. 

Evidence’ admissible under pleadings. See Bitts anp Notes, 1. 
REPLEVILYN, 3. 

In action for breach of covenants. See CovENANTS. 

In suit to set aside fraudulent conveyance. See FRAUDULENT 
CONVEYANCES, 5-7. 

Petition for ailowance of claim against estate of ward. See 
GUARDIAN AND Warp, 6. 

Petition for detachment of lands from irrigation district. See 
WATERS AND Water Couxrsss, 4, 5. 

Amendments. 

See also APPEAL AND Error, 1. REPLEVIN, 2. 

1. Where plaintiff's claim for money laid out and expended 
for defendants at their request was met in the county court 
by a general denial, and an allegation that the money was 
paid by plaintiff as guarantor of a note signed by defendants, 
but which subsequently had been altered in various material 
respects without defendants’ assent, and that its payment 
was never requested by the answering defendant, a subse- 
quent amendment in the district court, by which the answer- 
ing defendant stated that he was a surety only, and that the 
money was paid out for the other defendant’s benefit and 
at his request, introduced no new issue. Ball v. Beaumont... 56 

Anticipating Defenses. \ 

2. A pleader is not required to anticipate matter in avoidance 

of his allegations. Larson v. First Nat. Bank of Pender.... 595 
Defects and Objections. 

3. When, in an action for damages for the alleged breach of 
a contract, the petition misrecites the agreement in an im- 
portant particular, but the answer gives a true recital 
thereof, which is accepted by plaintiff as correct, and the 
action proceeds to trial and judgment in all respects as an 
action upon the contract set out in the answer, so that it ls 
apparent that the defendant has not been misled, the vari- 
ance between the petition and the proof should, -under sec- 
tion 138 of the Code, be treated as immaterial. Chicago 
House-Wrecking Oo. v. Stewart Lumber Oo................ 835 

4. An objection that the facts alleged in the answer are in- 
sufficient to constitute a counter-claim, comes too late after 
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Pleading—-Concluded. 
the testimony is closed. Punteney-Mitchell Mfg. Co. v. 


Northwall CO. cc. cccecnee ets See 3 wide ie x tata hocate Math senha Ged eect Sido 5 
5. Where an answer is filed to an amended petition without 
objection, the filing of such answer amounts to a waiver of 
the objection that the amended petition was filed without 
leave, or was not refiled after leave had been given. Pekin 
PLOW: COL Us WUISON vices seh ed Seiad eres 4G es downs wal aieeee be wea RLS 
Demurrer. 
6. Objection of misjoinder of causes of action should have been 
raised by ans.’er, and not by demurrer. Guthrie v. Treat.. 415 
7. Objection that there is a defect of parties defendant should 
have -been raised by answer, and not by demurrer. Guthrie 
wo Treat wicceeae cote eaccuciechpe- Sie queer ensraneld Ae Geb SS woeeee 415 
Reply. 
8. Where a reply sets up new matter in avoidance of the mat- 
ters of defense contained in the answer, which may fairly 
be said to amount to a departure from the original cause of 
action stated in the petition, a motion to strike out such 
new maiter and eliminate it from the reply should be sus- 
tained. Merrill v. Suing ........ CE Palins Pak HENS eee wee. 404 
Variance Between Pleading and Proof. 
See also antc, 3. INnicrMENT AND INFORMATION, 2. 
9. The allegations of a pleading and the proofs thereunder 
must agree. Ayers v. Wolcott .........00+ lls as diac eravare esos 112 
Population. See Cexsvs. Evinence, 11. 
Preferences. See FrAUpULENT CONVEYANCES, 8, 9. 
Preliminary Examination. See CriminaL Law AND PROCEDURE, 
24, 25. 
Presumptions. See BounparRtes, 6. 
On appeal. See Apveat AND Error, 21-27. Crrminat LAw AND 
PROCEDURE, 5. 
Principal and Agent. See Brokers. INSURANCE. 
Agenis as contracting parties to sale. See Sars, 2. 
Authority to contract for shipment of goods. See Carriers, 1. 
Authority to sign memorandum required by statute of frauds. 
See STATUTE oF Frauns, 1. 
Payment to agent. See Srarute or Fraups, 3. 
Service of process on agent, See Corporations, 3. 
Principal and Surety. 
Liability on trustee’s bond. See Trusts. 
The sureties upon a bond will, as a rule, not be permitted to 
deny the.facts recited in the obligation which they have 
signed. Thompson V. RUSK. .crcccccncceeccecscccccccccces TOS 


Prize. See Lorrrnries, 
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Process. See Corporations, 3. GUARDIAN AND Warp, 4. Jupe- 

MENT, 6, 8. 
Issuance to Other Counties. 

1. When an action is rightly brought in any court, in any 

county in this state, a summons therein may be issued to, 

and served in, any other county, although there be but a 

single defendant to the suit. Nebraska Mutual Hail Ins. Co. 

v. Meyers 


2. In an action within the purview of section 60 of the Code of 
Civil Procedure, requiring suit to be brought in the county 
of defendant’s residence, against a defendant having no 
real interest in the controversy between plaintiff and a co- 
defendant residing in another county, 2 summons can not 
be served on the latter in such other county. Stewart v. 
Rosengren 


3. In an action against a defendant having no real interest in 
the controversy between plaintiff and a co-defendant resi- 
dent in another county, it is immaterial that there is a dis- 
tinct controversy between plaintiff and the resident de- 
fendant, if the other defendant has no interest therein, and 
the resident defendant has no interest in the controversy 
between plaintiff and the other defendant, since there is a 
misjoinder of causes of action. Stewart v. Rosengren...... 


Public Policy. See Conrracrts, 1. 
Punishment. See CriminaL LAW AND PROCEDURE, 27. 


Questions of Law and Fact. See ApvERSE Possession, 8. Bounn- 
ARIES, 4, 5. INSURANCE, 3, 4. NEGLIGENCE, 
In action for personal injuries. See Bringzs, 11. HicHways. 


Quo Warranto. See CoRPoRATIONS. ‘ 


Railroads. See CARRIERS. 
Injuries to employees. See MASTER anD Servant, 1, 2. 


Ratification. See BROKERS. 
Of acts of independent board. See MUNICIPAL CorPoRATIONS, 19. 
Of contract. See Brinags, 5, 7. 


Reasonable Doubt. See Crimmvat Law anp Procepure, 46. 


Receivers. See BANKS AND BANKING, 1. 
Appointment. See ApreaL AND Brror, 4. 


Receiving Stolen Goods. 
Evidence of guilty knowledge. See CriminaL Law anp Pro- 
CEDURE, 15-22, 
1. An intent to defraud is an essential element of the crime of 
receiving stolen property. Goldsberry v. State......... ovat 
2. The law does not presume the existence of a fraudulent 
intent from the fact that a party received stolen property 
with knowledge of the theft. Goldsberry v. State.........-. 
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Records. See APPEAL AND Hrnor, 42. GARNISHMENT, 2. 
Judicial notice of court record. See Evipences, 12, 
Instruments, to impart constructive notice, must be recorded 
in their true character. Benedict v. T. L. V. Land & Cattle 
OOS Senshi ave Sets Saoreiact ees b sieieisis, digboclelare aia,eind biel slieisie ove sistas 280 


Redemption. See Taxation, 22. 
Reference. See APPEAL AND ERror, 34. 
Reinstatement. See Insurance, 18. 
Release. See Morteaaes, 9. 


Religious Societies. 

Territorial areas, described in the nomenclature of the Roman 
Catholic church as “parishes,” are not recognized by the 
law as corporate or political entities, and if they were such, 
the church could not legislate concerning them. McEntee v. 
BONACWMN co ceesvsiccesscanacce savant s sidtersie,saualstereaiecestoes ODL 


Remedies. See Action. ELectIoN or REMEDIES. 


Rent. See LAnprorp AND TENANT. 


Replevin. 
Parties. 
1. One having custody of property in dispute, is a proper de- 
fendant in replevin. Engel v. Dado ........ceeeeee soceese 400 
Pleading. : 
2. The right to amend is as liberally accorded in replevin 
actions asin any other. Pekin Plow Co. v. Wilson......... 115 


3. A plaintiff in replevin may, under a petition alleging gen- 
eral ownership and right of possession in himself and 
wrongful detention by defendant, prove fraud in inducing 
a previous sale by plaintiff to defendant, and a rescissfon be- 
cause thereof; it not being necessary to specially plead the 
fraud. Pekin Plow Co. v. Wilson. ........ cece cece reece oe. 115 


Reporter. 
Testimony of court reporter from notes. See WITNESSES, 4. 


Rescission. See Saues, 7. 
Bes Gestae. See Homicide, 3. 


Res Judicata. See Jupement, 1-4. 
Law of the case. See APPFaL AND Error, 16. 


Review. See APPEAL AND ERzor. 
Roads. See Hichways. 


Robbery. 
In a prosecution for robbery, evidence examined, and held suffi- 
cient to support a conviction for larceny. Teed v. State.... 184 


Rules. 
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Judicial notice of administrative rules. See Evmpence, 13. 


Sales. 


In. 


See Srarure of Fraups, 3. Taxarton, 13-19. Venpor anp 
VENDEE. 
structions as to burden of proof in action for goods sold. 
See Insrzucrions, 4, 5. 
Acceptance of Offer to Sell. 


. Acceptance of an offer to sell effects a contract between 


proposer and acceptor. Jones v. Wattles............-.06. 
Agents as Contracting Parties. 


. The fact that a receipt for part of the purchase price is 


afterwards given to the purchaser’s agent, or that such re- 
ceipt is signed by the acceptor’s agent, is not sufficient to 
constitute such agents the contracting parties. Jones v. 
Wattles .........005 Vie wy ue teak Ve REN SES REE ae eae 


Breach of Warranty. Waiver. Damages. 


. The acceptance of goods by a vendee, does not waive the 


right to return them for breach of warranty, where he had 
not inspected them, nor had a reasonable opportunity so 
to do, before such acceptance, nor where the defects were 
Jatent, and he accepted the goods in ignorance thereof. 
Punteney-Mitchell Manufacturing Co. v. Northwall Co...... 
Where the vendor, in pursuance of a contract of sale, de- 
livers goods which do not conform to the warranty, which 
the vendee for that reason returns or duly offers to return, 
and the vendor fails to furnish goods conforming to the 
warranty, the vendee has a right of action for breach of 
contract, and in such action is entitled to recover such 
damages as may be reasonably supposed to have been in 
contemplation of the parties, when the contract was made, 
as the probable consequences of such breach. Punteney- 
Mitchell Mfg. Co. v. Northwall CO... ... ccc ccc cece eee 


. In an action for the purchase price of goods which do not 


conform to the warranty, it is error to instruct the jury 
that the measure of damages is the difference between the 
agreed price and the real value of the goods actually de 
livered. Punteney-Mitchell Mfg. Co. v. Northwall Co...... 


. In an action for the purchase price of goods. where the de- 


fendant pleads a breach of warranty as to the quality of 
the goods, and it appears that the goods were bought for 
the purpose of resale, and this fact is known to the vendor, 
and that the vendee, before discovering the defects, sells 
them to his customers, who reject them because of such 
defects, the reasonable expenses incurred in making such 
abortive ‘sales and in returning the goods to the vendee 
are proper elements of damage. Punteney-Mitchell Mfg. Co. 
w. Northicall CO... ccsccercvccevenee tai deie a feiatieane hahaa ele sarees 
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Sales—Concluded. 


7. 


Rescission. 
Where goods are sold upon credit obtained by material, fraud- 
ulent representations of the vendee, the vendor may re- 
scind the sale and replevy the goods within a reasonable 
time after the discovery of the fraud. Pekin Plow Co. 
De WILSON esse abi ee Be 8 eee 8 Be to ARR we ke BS Oe tha, bresmiaraee Wage 


Sale Distinguished From Other Transaction. 


. Theoretically, there is a wide difference between the pur- 


chaser of personal property and one who discharges a lien 
on property in which he holds the legal title. But where the 
amount of the lien equals the value of the property subject 
thereto, the practical difference between the two transac- 
tions would be hard to define. Opinion by ALpery, C. 


fs 
rare 
a 


Dargan V, WilliGMs.... ccc cccccccccccaccrsensecesceser Aare eee 4 


Satisfaction. See Touts. 


Schools and School Districts. 


1. 


bs 
. 


Section 9 af article 8 of the state constitution provides that 
all state funds for educational purposes shall not be in- 
vested except in United States or state securities. This 
does not prohibit the investment of the permanent school 
fund in the bonds of other states. State v. Stuefer......... 


In an application by the state board of educational lands 
and funds for a peremptory writ of mandamus to com- 
pel the state treasurer to comply with an order of the re- 
Jator directing him to invest certain money in his hands, 
belonging to the permanent school fund of the state, in 
bonds of the state of Massachusetts, to run not less than 
thirty or more than forty years, and yielding interest at 
the rate of three per cent. per annum, payable semi-an- 
nually, the writ was allowed. In reaching the conclusion, 
the court did not pass upon the advisability of the invest- 
ment ordered by the board; over that question the court 
had no jurisdiction in this action; the responsibility of such 
investment rested with the board. Opinion by Hasrinas, 
LosineiEr and Kirkpatrick, CC. State v. Stuefer....... 381, 


Searches and Seizures. See IntToxicaTinc Liquors, 6. 
Evidence showing that a pair of old shoes, worn by defendant 


at the time he avas arrested, was taken from the jail in his 
absence and without his consent, does not establish a viola- 
tion. of his constitutional right to be secure against un- 
reasonable searches and seizures. Russell v. State........ ‘ 


Sentence. See CrimmnaL LAw AND PrRocepune, 28. 


Signatures. See SraruTe oF Fraups, 1. 


381 


384 
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Specific Performance. 
After-Acquired Title. 

1. Where the vendor of realty thereafter becomes the owner 
of the land which he has contracted to convey, specific per- 
formance may be decreed. Coleridge Creamery Co. v. 
TENKING co ccccccccnacvonee jy GA ale aw (AGRA ERROR HSE 

Certainty of Contract. 

2. Where the interpretation placed upon a contract for the sale 
of land by the parties thereto is such as makes the con- 
tract consistent throughout, one party thereto will not 
ordinarily be permitted, in an action for specific perform- 
ance, to plead in bar of such action that the contract con- 
tains inconsistent provisions. Rank v. Garvey........ eae 

Defenses Previously Eliminated. 

3. In an action for specific performance of a contract for the 
sale of land, the vendors will not be heard to urge an ob- 
jection to performance which has been fully obviated and 
eliminated before the action was commenced. Rank v. 


Mutuality of Contract. 

4, Want of mutuality in a contract is no defense to an action 
for specific performance, where the party not bound thereby 
has performed ali the conditions of the contract on his part, 
and has brought himself clearly within its terms. Rank 
DP GOLVCY: Blok sissoFd awe be beara Oe Oats aa ean e Renae tes 


Stamp Tax. See [INTERNAL REVENUE. 
Stare Decisis. See Courts. 


State and State Officers. 

Where a claim against the state Is allowed in part by the 
auditor, if the claimant accepts a warrant for the part 
allowed, it is a waiver of the right to appeal to the courts 
from the decision of the auditor disallowing the balance of 
the claim. Weston 0. Falk... ccc ccc ee ccc ceecees +.» 198, 


Statute of Frauds. See EsTorre.. 


Memorandum. ; 

1. Written authority to an agent to effect a sale of corporate 
stock, is sufficient to authorize him to subscribe the 
Memorandum required by the statute of frauds. Jones 
Ds WAUle Ss ica yainck see WE Cie ee erage te Oopyaiialie eee te Oe ae art 

2. A vendor authorized an agent in writing to sell real estate, 
naming in such writing the place at which the estate should 
be sold. Subsequently the vendor by parol authorized a 
modification of the price at which the agent might sell. 

" Held, That as the original contract would have satisfied the 
requirements of section 3, chapter 32, Compiled Statutes, 


129 
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Statutes of Frauds—Concluded. 
even though it had not named the price at which the agent 
might sell, a subsequent parol modification of that portion 
of the contract did not bring it within the statute of frauds. 
Rank v. Garvey..... OAR EAR EAA OS SAGiee Mimstoe eee caw ee. LOU 
Part Payment. 

3. The payment of part of the purchase price to an agent 
expressly authorized to make a sale, is sufficient compliance 
with the statute of frauds; especially in the absence of any 
showing that the seller was prejudiced by payment to the 
agent instead of to himself. Jones v. Wattles....... eevee 533 


Statutes. i 
Special legislation. See: ConsrirurionaL Law, 5. 


Amendments, 

See also Brinces, 8. ELECTIONS. ‘ 

1. Changes or modifications of existing statutes as an inci- 
dental result of adopting a new law covering the entire 
subject to which it relates, are not forbidden by section 11, 
article 3 of the constitution. Haton v. Haton........ weeee 676 
De France v, Harmer...ccccccvcvceves scseiekade ee bees srielecds A 


2A very great number of our original enactments, indi- 
rectly and by implication, amend pre-existing statutes. Take 
for example the homestead law. It amends the decedents’ 
act, the law on the subject of real estate, the married 
woman’s act and the Code of Civil Procedure. It is quite 
probable that other acts have even a wider influence. To 
“hold that a reenactment and publication of every statute 
thus amended is required by the constitution, would bring 
confusion and disaster. Opinion by Swuxtivan, C. J. 
De France v. Harmer... cece ccc ccc cece cence eens ace bea dase 14, 17 


8. Under section 11 of article 3 of the constitution, which pro- 
vides that every bill and concurrent resolution shall be 
read at large on three different days in each house, and that 
the bill and all amendments thereto shall be printed before 
the vote is taken on its final passage, it is not necessary 
that amendments made to a bill while under consideration 
by the legislature be read at large before each house on 
three different days; but it is sufficient that such amend- 
ments be printed, as required, and that the bill as 
amended be adopted by both houses. Cleland v. Anderson... 252 


4. An act entitled “An act to amend section —, chapter —, 
Compiled Statutes of Nebraska,” justifies any legislation 
by way of amendment to the original section which is ger- 
mane to the subject-matter contained in the section 
amended. Van Duzer v. Mellinger........0ceeccseee- ~oe-- 508 


5. Section 15 of chapter 32, Compiled Statutes, 1901, entitled 
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Statutes—Concluded. 


“Prauds,” prior to its amendment in 1885, provided for the 
filing of chattel mortgages and for their release on perform- 
ance of conditions. Such amendment, authorizing liquidated 
damages for refusal to release after conditions performed 
and demand made, was germane to the subject-matter con- 
tained in the original section, and does not violate section 
11, article 3, of the constitution, prohibiting duplex legisla- 
tion. Van Duzer v. Mellinger 


Construction. 


See also ConstiroTionaL Law, 1. Exenrrions, 1. 


6. 


a 


10. 


11. 


All statutes in pari materia must be taken together and 
construed as if they were one enactment, and, if possible, 
effect given to every provision. Logan County v. Carnahan, 


In the interpretation of statutes a construction will not be 
given which renders some portions meaningless or which 
would result in an absurdity, unless the language used is 
so plain and unequivocal as to permit of no other con- 
struction. Logan County v. Carnahan........... ; 


It is a rule of construction without exception, that when 
one of two or more interpretations of an ambiguous statute 
will bring it into harmony with the constitution, and the 
other or others will cause it to conflict therewith, the former 
and not the latter will be preferred. Cass County v. Sarpy 
COUNEY weisiacee we wie eee le eked aeaeie Sie Care Se 


Enactment. 


. Certain sections of the statute declared unconstitutional 


and void, not having received a majority vote on their final 
passage. State V. Davis... ccc cc ccc were ne reece enceceees 


Invalid Portions. 
Even though some parts of an act are unconstitutional, as 
not being embraced within the scope of the title, or for 
other reasons, it does not follow, for such reasons, that in 
every case the whole enactment must fall. Logan County 
V.. COTNERAN, cece reece Ce eee ee na tS we cea eee ee ene 


Where a provision of an act is declared’ invalid because con- 
travening some provision of the constitution, the statute will 
yield only to the extent of its repugnancy to the constitu- 
tion; and if the remainder is found complete and capable 
of enforcement, notwithstanding the invalid portion, it will 
be held valid unless the unconstitutional part was mani- 
festly an inducement for the passage of the remainder. 
Logan County v. Carnahan. ....e..cceecees Bale he bere ans 


Stenographers. 
Testimony of court reporter from notes. See Witnesses, 4. 


508 


693 


473 


333 


. 693 


693 
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Stipulations. 
Where a stipulation made in the trial of a cause appears to 
‘have been made improvidently, and to stand in the way of 
substantial justice, the trial court should relieve against 

it. Butler v. Chamberlain...........- cee 


Stockholders. See BankKS AND BANKING. 
Stolen Goods. See Receivine Sroren Goors. 
Streets. See MUNICIPAL CORPORATIONS. 
Summons. See Process. 

Supreme Court. See Courts, 

Surveys. See Bounparigs. 


Taxation. See Countirs AND County Orricers, 2. INreRNAL REv- 
ENUE. MUNICIPAL CoRPORATIONS, 4. Towns. 


Certificates of Taz Sale. 

1. The tax-sale certificate and receipts for taxes and special as- 
sessments, are prima-facie evidence of the validity of the 
taxes which they represent. Wales v. Warren 


Collection. 
Ordinarily the treasurer of a county is the trustee and agent 
of the state and its political subdivisions for the collection 
ot taxes. Logan County v. Carnanan.......cceccscecuncces 


id 


3. The remedies provided by the legislature for the collection 
of taxes upon real estate, being adequate and efficient, are 
exclusive. Logan County v. Carnahan 


4. When the statute provides a remedy for the collection of 
taxes under given circumstances, that remedy is exclusive 
of all others. Chamberlain v. Woolsey ........ccceees. 141, 


ot 


The right of action for the enforcement of a lien for per- 
sonal taxes is vested in the county treasurer, or, in counties 
under township organization, in the township tax collector 
alone. Chamberlain Vv. WoOOIS€EY....... 2c. cceeneceeeces 141 


6. Under section 89, article 1, chapter 77, of the Compiled 
Statutes, 1901, providing that, in case no personal prop- 
erty of a delinquent taxpayer can be found, it shall be the 
duty of the treasurer, when so directed to do by order of the 
board of county commissioners or supervisors, to commence 
suit by civil action in the same manner as other civil 
actions, and prosecute the same to judgment and collection 
by attachment, execution or garnishment, the county itself, 
in its corporate capacity, can not begin or prosecute an 
action for “the collection of taxes. Chamberlain v. 
WOOLSEY es .8 ioc k vine Seat ee SS was SRG eS TEAS CR WE OEE 141, 


7. The seizure upon a tax warrant of $541, of merchandise of 


174 


. 455 
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. 149 
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Taxation—Continued. 


10. 


11, 


12. 


13. 


14. 


15. 


the value of from $1,400 to $1,800 or $2,000, or more, is op- ~ 

pressively excessive and void. Chamberlain v. Woolsey, 141, 149 
Constitutional Requirements and Restrictions. 

A tax in excess of the limit allowed by law, is void only 

as to.such excess. Union P. R. Co. v. Howard County...... 663 


. It is not a valid objection to a tax levied against the tax- 


able property of a precinct in a county not under township 
organization, for local improvements, that such improve- 
ments are for the use of the public at large. Union P. R. 
Oo. v. Howard County ..... eS etiaeeeias iota ea Peeve Seis aesecee 663 


The authority of a county board to assess taxes is limited 
by section 5, article 9, of the constitution, to fifteen mills 
on the dollar valuation, except for the payment of indebted- 
ness existing at the adoption of the constitution, unless au- 
thorized by a vote of the people of the county. Union P. 
R. Co. v. Howard County ..cccccccccccccccccscesseccssces 667 


One object of section 5, article 9, of the constitution, is 
to protect taxpayers against an abuse of the taxing power 
of county authorities, and the limitation extends to every 
exercise of that power. Union P. R. Oo. v. Howard County, 667 
A county board assessed a tax of fifteen mills on the dollar 
valuation, and eight mills to pay bonded indebtedness; in 
addition thereto, it assessed four and three-fifths mills on 
the taxable property of one of its precincts, the county not 
being under township organization, to pay for the erection 
of public scales erected in pursuance of chapter 94, Compiled 
Statutes (Cobbey’s Annotated Statutes, secs. 11700 to 11711); 
the scale tax was not authorized by a vote of the people of 
the county. In an action to restrain the collection of the 
scale tax, held, that the four and three-fifths mills levy was 
in contravention of section 6, article 9, of the constitution, 
and was void. Union P. R. Oo. v. Howard County..... eees 667 
Foreclosure and Sale. 
As the law now stands, no action for the foreclosure of a 
tax lien can be maintained, unless based upon a tax deed or 
tax-sale certificate. Logan County v. Carnahan...... aeeeee 686 
Section 1, article 5, of the revenue law, considered apart, 
does not give an action for the foreclosure of a tax lien 
based exclusively upon an assessment and levy, but in con- 
nection with the succeeding section it gives, or did give, 
an action for the foreclosure of a tax deed or tax-sale cer- 
tificate. Logan County v. Carnanan .....ccsceccceeceeees. 685 
The collection of a land tax by judicial sale, without an 
antecedent sale by the county treasurer, is not forbidden 


- py the constitution, but is contrary to the provisions of the 


revenue law. Logan County Vv. Carnadnan ..cereescsccees -.- 686 
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Taxation—Continued. 


16. 


1%. 


18. 


19. 


20. 


21. 


It is within the power of the legislature to authorize a 
judicial sale of land for the non-payment of taxes without a 
prior administrative sale, but in such case the purchaser 
would take the land subject to the owner’s constitutional 
right of redemption. Logan.County v. Carnahan.......... 


It has been the uniform policy of the legislature, as re- 
vealed by its present and prior enactments of statutes con- 
cerning the collection of real estate taxes, to provide for an 
administrative sale of the property for delinquent taxes, and 
allow thereafter two years’ time in which to redeem in con- 
formity with constitutional provisions, after which an ab- 
solute sale and extinguishment of the owner’s title is pro- 
vided for by the issuance of a tax deed by the county 
treasurers, or by a foreclosure suit, and a sale of land by 
judicial process. Logan County v. Carnahan........cceeves 


The statutes concerning the collection of public revenues 
arising from taxes levied on real estate, contemplate the sale 
of all real property on which taxes are delinquent by the 
county treasurers to individuals and corporations who are 
willing to pay the amount due, and by this means speedily 
collect such revenues for the expenses of government; and 
where it is found that real property can not be sold to such 
purchasers, the same may be sold to the counties and the 
municipalities mentioned in the act, and tax-sale certificates 
issued, which, after the expiration of two years—the time 
allowed to redeem-—-if not assigned to those willing to pur- 
chase, may be foreclosed by the holders, the county or 
municipality acting as a trustee of an express trust. Logan 
County VU. Carnanan ...... ccc cece cc esccewereceecsececeess 


Article 3, chapter 77, of the Compiled Statutes, 1901, is not 
repugnant to section 11, article 3, of the constitution, in that 
the act authorizes counties and municipalities to purchase 
Teal estate at administrative sale made by a county treas- 
urer, without being required to pay such delinquent taxes 
until they have realized thereon by a sale and assignment of 
such certificates, or by a sale of the property by judicial 
process in foreclosure proceedings instituted for that pur- 
pose. Logan County Vv. CATNANGN ....ccccccecsrceccvcecece 


Recovery of Itegal Tazes. 
Petition in an action to recover back money paid under pro- 
test on taxes illegally levied, held sufficient to resist a gen- 
eral demurrer. Chicago, B. € Q. R. Co. v. Lincoln County.. 


Where a tax levied for an illegal purpose has been paid 


under protest, it may be recovered back. Chicago, B. € Q. 
R. Co. 0. Lincoln County oo. ccc ccc ccc cece eee nees ae ee 
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Taxation—(Concluded. 
Redemption from Taz Sale. 

22. Section 3, article 9, of the constitution, which provides that 
the right of redemption from all sales of real estate for the 
non-payment of taxes or special assessments shall exist in 
favor of the owner for not less than two years, refers both 
to administrative and judicial sales. Logan County v. 


Carnahan ...cceececceeee baaieieiarshaue oisiaeielaty arses oe cereecces 
Time. 
Extension of time of payment of assessment. See Insur- 
ANCE, 8. 
For presentment of check for payment. See Bitis ann Norsg, 
18, 14. 


Of performance of contract. See VENDOR AND VENDEE, 3. 


Torts. See ABATEMENT AND REVivOk. BANKRUPTCY. 

When an unliquidated claim for damages against a number of 
joint wrong-doers is satisfied by one or more of the partles 
liable, it is extinguished as to all. Cleland v. Anderson.... 

Towns. 7 

The word “townships,” as used in section 12, chapter 94, 
Compiled Statutes, held to have been intended by the legis- 
lature to designate the precincts into which a county, 
not under township organization, is divided for administra- 
tive purposes. Union P. R. Co. v. Howard County........... 


Transcripts. See APPEAL AND HERRoR, 42. 


Trial. See DirrecTinc VervicT. STIPULATIONS. 

Argument and conduct of counsel. See Crrminat Law anp 
PROCEDURE, 29-32, 

Custody, conduct and deliberations of jury. See Crraryan Law 
AND PROCEDURE, 33-37. 

Failure to enter cause on trial docket. See JupameEnt, 7. 

instructions. See Criminat Law anp PROCEDURE, 38-47. In- 
STRUCTIONS. 

Reception of evidence. See APPEAL AND Error. 9-12. Crim- 
INAL Law AND ProcepuRE, 4, 48. 

Right to trial by jury. See Jury. 

Submission of issues to jury. See APPEAL AND Exgror, 13. 


Equity. 
Trial to Court. 


1. In a case tried to the court without a jury, the trial court 
must determine the credibility of the witness testifying 
before it. Male v. Dahlgrin.....ccccveccscecccuvecccseens 

Verdict. 

See also VERDICT. 

2. Whether a verdict responds to the issues made by the plead- 
ings and is sufficient in form, is a question which the trial 
court is bound to decide. Opinion by Suxnivan, C. J. State 


685 


252 


663 


524 


. @ Graves ..... ei ies ea dee aisle OSised Se re OG Sas, Sees Bede 17, 22 
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Trover and Conversion. 
Action against sheriff for conversion. See CHatTTEL Morr- 


GAGES. 


Refusal to allow tenants to remove goods. See LaNDLORD AND 


TENANT, 2. 
Intent, 

Where property has been taken from the plaintiff without his 
knowledge or consent or of those having the lawful custody 
and control over it, the motive which prompted the de- 
fendant to receive and dispose of it is an immaterial issue. 
But this rule does not apply when the plaintiff, his agent or 
servant, having the lawful custody or control over the 
property, consents to or requests the defendant to receive 
and dispose of it. In such case guilty intent is an essential 


element of conversion. State v. Omaha Nat. Bank..... estes 


Parties to Actions. 


. One having the legal title and right of possession to personal 


property, may maintain an action for its wrongful conversion 
by a stranger without joining a party: who may have a bene- 
ficial interest therein. Chamberlain v. Woolsey...... We sievevere 


Trusts. See MoNnopotLirs. 


1. 


2. 


Liability on Trustees’ Bonds. 
Where all the parties beneficially interested in a certain 
estate, mutually agree that the estate shall be distributed 
in accordance with the will of the testator, the sureties 
on the bond of a trustee, into whose hands a legacy came 
for investment and safe-keeping, can not, after their prin- 
cipal has failed to account, allege that the estate has never 
been legally distributed in accordance with the will. 
TROMPSON V. RUSH... cc cccc ccc ccc n eevee nen cecteseeceees sie 


An instrument signed by the principal in a trustee’s bond, 
acknowledging the receipt of a certain fund, describing it, 
and stating further, “said sums of money to be invested in 
safe securities and paid over in accordance with the require- 
ments of a last will and testament of Mrs. A. V. H.,” is, as 
against the sureties on such trustee’s bond, prima-facie 
evidence that the fund was received by their principal. 
Thompson V. RUSH 2.0... cee cccvccnes sie besser ee wededetecatents:« 


Where the evidence shows that a trustee, who, under the 
terms of the will, has been put in possession of a fund for 
investment and safe-keeping, the income to be paid to one 
beneficiary, and the principal subsequently to be paid to the 
children of such beneficiary, receives the fund, paying over 
the income accordingly for many years, when he ceases 
longer so to do, refusing to make further payments, and 
finally dies insolvent, the presumption arises that the fund 


857 


149 


758 


758 
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Trusts—Concluded. 
has been lost, and the burden is upon the sureties of the 
trustee’s bond to show that the fund is still in existence; and 
failing so to do, they will be held liable. Thompson v. Rush, 158 
4. Evidence examined, and held not to sustain the findings of 
the trial court, holding sureties on trustee’s bond not liable. 
Thompson v. Rush ....... Etats, Male e es WEees eae Meee ieee ee LOS 


Ultra Vires. See Corporations, 4. 
Usury. See Burm~pine anp Loan Associations. 
Vacancy. See INSURANCE, 9. 


Value. See Larceny. 
Judicial notice as to value. See Bvipence, 14. 


Variance. See Bounpartes, 6. INDICTMENT AND INFORMATION, 2. 
PLEADING, 9. 


Vendor and Vendee. See Sates. 
Incumbrances. 

1. The conveyance of land subject to an outstanding incum- 
brance, imposes upon the purchaser no personal obligation 
to pay such incumbrance. Lexington Bank v. Salling...... 180 

2. That the amount of incumbrances upon land is taken into 
account by the purchaser in fixing the price which he is 
willing to pay for the equity of redemption, does not 
render him personally liable for the payment of such in- 
cumbrances. Lexington Bank v. Salling. .........00..0008 180 

Time of Conveyance and Payment. 

3. Where not otherwise expressed in a contract to sell realty, 
it is to be presumed that the land is to be conveyed within 
reasonable time, and that the conveyance and payment are 
to be concurrent. Coleridge Creamery Co. v. Jenkins...... 129 


Venue. See Criminat Law anp.Procepure, 50, 51. 


Verdict. See APPEAL AND Error, 14, 32-41. Criminan Law AND 
ProcepuRE, 7, 8, 49. Homicipe, 5. Larceny, 4. TRIAL, 2. 


Waiver. See APPEARANCE. INSURANCE, 11-20.. PLrapiIne, 4, 5. 
Of appeal from disallowance of claim. See State anp STATE 
OFFICERS. e 
Of breach of warranty. See Sates, 3. 
Of defect of parties. See Parrigs, 1. 
Of jury trial. See Jury. 
Of right to control place of burial. See Dra Bopigs. 


Warrant. See Counties anp County Orricers, 4, 5. 
Warranty. See Covenants. SaLes. 


Waters and Water Courses. 
Irrigation Districts. Detachment of Lands. 
1. Equity will not interpose to separate non-irrigable lands 
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Waters and Water Courses—Concluded. 


from an irrigation district, in the absence of a showing that 
plaintiffs have sought to avail themselves of the statutory 
procedure for effecting such separation. Andrews v. Lillian 
Irrigation District 0.00.60... cc cece csceseeeeee ene eee 458 


2. After an tr¥igation district has been duly organized, the 
statutory procedure prescribed in chapter 93a of the Com- 
piled Statutes for detaching lands, other than those which 
can not from some natural cause be irrigated, is exclusive. 
Andrews v. Lillian Irrigation District.........0cc.c ee oe. 461 


8. An order of the county board establishing and defining the 
boundaries of an irrigation district in pursuance of the 
provisions of section 2, article 3, chapter 93a, Compiled 
Statutes (Cobbey’s Annotated Statutes, sec. 6823), is con- 
clusive, at least in a collateral proceeding, on the question 
whether the lands included therein will be benefited by 
irrigation by the system therein contemplated; aliter, on 
the question whether any of such lands can not, from some 
natural cause, be irrigated thereby. Andrews v. Lillian Ir- 
rigation District ......... ce cees Nvidieeateed scutes anise s 461 


4, An allegation in a petition to the effect that the lands are 
low, wet and swampy, totally unfit for irrigation, and re- 
quire drainage of the water naturally standing thereon be- 
fore the same can be farmed, is, as against a general 
demurrer, tantamount to an allegation that such lands, 
from some natural cause, can not be irrigated. Andrews 
v. Lillian Irrigation District... 0... cece cece eee teen 461 


5. A petition to cancel certain irrigation taxes against lands 
alleged to have been improperly fncluded in an irrigation 
district, alleging, inter alia, that the lands sought to be 
detached from such district are low, wet, swampy lands, 
totally unfit for irrigation, requiring drainage of the water 
naturally standing thereon before they can be made fit for 
agricultural purposes or used therefor, is good on de- 
murrer. Andrews v. Lillian Irrigation District........ 461, 467 


6. The board of directors of an irrigation district may acquire 
by purchase or condemnation all lands necessary for the 
construction, use, maintenance, repair and improvement of 
its canals, Andrews v. Lillian Irrigation District......... 461 


Wills. 
Where the contestant of a will fails to appear at the hearing 
in district court on appeal, it is competent for the con- 
testee to waive a jury. Shelby v. St. James Orphan 
ASYIUM 0... cece eee theie Sasi a Sease ee mh eeetbeee ees eR Reedewan ee 40 
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Witnesses. 
Credibility. See Tria, 1. 
Harmless error in examination. See CrrminaL Law AND Pro- 


CEDURE, 3. 


Testimony of detectives. See CrruinaL Law AnD PROCEDURE, 


43. 


Unclaimed fees. See ConstTiITUTIONAL Law, 2. 


Oharacter of Witness. 


. Under section 330 of the Code of Civil Procedure, providing 


that facts which have heretofore caused the exclusion of 
testimony may still be shown for the purpose of lessening 
its credibility, a record of a witness’s conviction for felony 
may be given in evidence for the purpose of affecting his 
credibility. Reed v. State ..... ccc cece eee eee erence nae -. 184 


. Where the record of a witness’s previous conviction of a fel- 


ony is introduced in evidence, under section 330 of the Code 
of Civil Procedure, for the purpose of affecting the credi- 
bility of the witness, such record is not conclusive, and the 
witness may show that he was in fact innocent. Reed 
Os SlObE: 5 van caeseanntielee saimeeed see kwies Je tedeemenegecees, 184 


Opinions and Conclusions. 


. It is error to permit a witness, over a proper objection, to 


answer a question where such answer involves secondary 
evidence of the contents of a written instrument, for the 
admission of which no foundation has been laid, and the 
conclusion of the witness as to the nature of the instrument. 
Sothman v. State ...... ccc cece cece ee eeees ei eebie-eia ores biereee ae OOS 


Refreshing Memory. 


. A court reporter’s evidence, in which he swears from his 


notes to previous statements of a witness, should not be 
stricken out merely because the reporter admits on cross- 
examination that he has no recollection independent of his 


_ notes. Miles v. Walker ....... oe ccccecccesces cececcecceee T28 
Words and Phrases. 
1. “Fine.” Hverson v. State..... jailer eee, sie éee sas sacece, 164 
2. “Handling.” Doody v. National Masonic Accident Ass’n... 493 
3. “Managing agent.” Fremont, E. d M. V. R. Co. v. New 
York; C. @ Sto De Bu C0 oscccc cwsere cb ioe iieiets ee eee eng aens 159 
New York, C. é St. L. R. Co. v. Fremont, E. € M. V. R. Co., 159 
4. “Notary public.” Browne v. Palmer.......csccceceseeses B87 
5. “Township.” Union P. R. Co. v. Howard County.......... 663 
6. “Using.” Doody v. National Masonic Accident Ass’n...... 493 
X-Ray. 


X-ray photographs. See Evipence, 9, 10. 
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